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(26) The most important example of specific regulation of seafarers is Council Directive 2009/13/EC
of 16 February 2009 implementing the Agreement concluded by the European Community
Shipowners' Associations (ECSA) and the European Transport Workers’ Federation (ETF) on the
Maritime Labour Convention, 2006, and amending Council Directive 1999/63/EC of 21 June 1999
concerning the Agreement on the organisation of working time of seafarers concluded by the
European Community Shipowners' Association (ECSA) and the Federation of Transport Workers'
Unions in the European Union (FST) - Annex: European Agreement on the organisation of working
time of seafarers (Directive 1999/63/EC). Article 2 of that directive defines the term ‘seafarer’ and
the key counterpart in the bilateral relationship, the ‘shipowner’.

(27) Usually a temporary work agency for the purposes of the Temporary Agency Work Directive will
not also be a ‘shipowner’ for the purposes of the Maritime Labour Convention (MLC, 2006).

(28) If the application of the Temporary Agency Work Directive comes within the jurisdiction of the
EU Member States and EEA Contracting Parties, and will help to enhance protection for workers,
as in the present case, it accordingly supplements the protection under the MLC Convention. This
is a general, contemporaneous application, not a question of conflict of rules or lex specialis.

(29) This is confirmed by recital 13 of Directive 2009/13/EC, which implements the MLC Convention:

‘The provisions of this Directive should apply without prejudice to any existing Community provisions
being more specific and/or granting a higher level of protection to seafarers, and in particular those
included in Community legislation.’

(30) Recital 15 of Directive 2009/13/EC states:

This Directive should not be used to justify a reduction in the general level of protection of workers in the
fields covered by the Agreement annexed to it.’

(31) Article 3(2) of Directive 2009/13/EC provides inter alia that:

‘The implementation of this Directive shall under no circumstances constitute sufficient grounds for
justifying a reduction in the general level of protection of workers in the fields covered by this Directive.’

(32) The Temporary Agency Work Directive is directed at ‘any person who, in the Member State
concerned, is protected as a worker’, irrespective of sector. The equal treatment rule under the
Directive refers to ‘the general level of protection of workers'. It thus follows explicitly from Article
3(2) of Directive 2009/13/EC that the Temporary Agency Work Directive is to be applied together
with the rules applicable to shipping.

(33) With Directive 2009/13/EC as a backdrop, the EU law system emerges clearly. Positive law
exclusions for seafarers in other EU legislation are not to be interpreted as expressing a general,
non-legislative principle. Such an interpretation would render Article 3(2) of Directive 2009/13/EC
nugatory. The provision is to the contrary: where general EU legislation protecting workers does
not exclude seafarers, the general rules are to apply alongside the specific legislative rules.

(34) Thus, the statement in Proposition to the Storting Prop.74 L (2011-2012) page 22, to the effect
that ‘the Temporary Agency Work Directive [will] not have any particular practical implications
alongside the convention on seafarers’ working and living conditions (MLC Convention)' is at odds



with the EU legislature’'s premiss expressed in Article 3(2) of Directive 2009/13/EC, to the effect
that general EU rules protecting workers may have practical implications and, therefore, are to
continue to apply.

(35) That background also helps to explain why the individual specific exclusions for seafarers are
not general either, but rather composite and in a positive law form. They set out in detail when
Directive 2009/13/EC is to apply and when it is not to apply.

(36) One example of such a composite, positive law approach is found in Article 1(8) of Directive (EU)
2019/1152, which provides:

‘Chapter Il of this Directive applies to seafarers and sea fishermen without prejudice to Directives
2009/13/EC and Directive (EU) 2017/159, respectively. The obligations set out in points (m) and (o) of
Article 4(2), and Articles 7, 9, 10 and 12 shall not apply to seafarers or sea fishermen.’

(37) By way of further relevant context, reference is made to Directive (EU) 2015/1794 of the
European Parliament and of the Council of 6 October 2015 amending Directives 2008/94/EC,
2009/38/EC and 2002/14/EC of the European Parliament and of the Council, and Council
Directives 98/59/EC and 2001/23/EC, as regards seafarers. That amending directive abolished the
exclusions for seafarers in five other directives. According to recital 4 thereof, the purpose was
to provide full security to allow seafarers to ‘fully [enjoy] their rights to fair and just working
conditions’. Transposing that reasoning to the present case, the purpose underlying the
amendment is at odds with the position that a general, non-legislative exclusion is to apply in
respect of seafarers.

(38) Thus, in the absence of positive exclusions, it follows from the context, the objective of
protection, Article 3(2) of Directive 2009/13/EC and from general EU law principles of
interpretation that general protection rules, such as those laid down in the Temporary Agency
Work Directive, cover all workers, including seafarers. Such an interpretation is supported by the
wording of the Temporary Agency Work Directive.

(39) Thus, in so far as the Temporary Agency Work Directive grants Mr Akselsen and Mr Granlund a
worker’s right they do not already have under other legislation directed specifically at seafarers,
they will be able to avail themselves of the general protection rule laid down in the Temporary
Agency Work Directive, alongside rules which protect seafarers.

3.2 Scope of application of the Temporary Agency Work Directive

(40) The Temporary Agency Work Directive does not contain any specific provision on where it
applies. Nevertheless, Article 3(1) seems to assume that it applies where a worker is protected
under ‘national employment law’.

(41) In paragraph 65 of its judgment in Case E-8/19 Scanteam, the EFTA Court observed that legal acts
incorporated into the EEA Agreement apply, in principle, to the same area as the EEA Agreement.

(42) The scope of application of EU law is defined functionally, which means that it coincides with the
scope of the Member States' jurisdiction. The same holds true for the application of the EEA
Agreement in the EEA pillar: see Article 2(c) and 126(1) of the EEA Agreement.
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(43) The CJEU does not infer the scope of the EU Member States’ jurisdiction from EU law sources,
but rather bases itself on general principles of international law and Article 29 of the Vienna
Convention on the Law of Treaties: see, for example, judgment in Weber, C-37/00, EU:C:2002:122,
paragraph 29.

(44) Thus, in the EEA EU Member States, the scope of the Temporary Agency Work Directive, as
implemented via the EEA Agreement, will not be determined geographically, but rather will
coincide with the jurisdiction of the EEA EU Member States.

(45) It has been held that EU secondary legislation will apply on board ships performing work on the
continental shelf, when Article 77 of the United Nations Convention on the Law of the Sea
(UNCLOS) gives the Member States exclusive jurisdiction there, as is the case for petroleum
operations: see judgments in Weber, C-37/00, EU:C:2002:122, paragraph 36, and Salemink, C-
347/10, EU:C:2012:17, paragraph 35.

(46) It is submitted that the application of the EEA Agreement to the EEA EFTA States in the EFTA pillar
is the same as the application of the EEA Agreement to the EEA EU States in the EU pillar.

(47) The scope of treaties is usually set out in the introductory sections and provisions.

(48) The preamble to the EEA Agreement states that its objective is to:

‘.. [establish] a dynamic and homogeneous European Economic Area, based on common rules and equal
conditions of competition and [provide] for the adequate means of enforcement including at the judicial
level, and achieved on the basis of equality and reciprocity and of an overall balance of benefits, rights
and obligations for the Contracting Parties’.

(49) In paragraph 68 of its judgment in Case E-12/13 EFTA Surveillance Authority v Iceland, the EFTA
Court stated that reciprocity and homogeneity are fundamental EEA law principles. There is a
strong presumption of homogeneity: see judgment in Joined Cases E-1/24 and 7/24 TC and AA,
paragraph 50.

(50) If the application and scope of the EEA Agreement in the EFTA pillar of the EEA cooperation are
not the same as in the EU pillar of the EEA cooperation, the principles of reciprocity and
homogeneity forming the basis of that agreement will be rendered nugatory.

(51) Article 1 of the EEA Agreement provides that the aim of that agreement of association is to
promote ‘respect of the same rules, with a view to creating a homogeneous European Economic
Ared’.

(52) Article 2b of the EEA Agreement refers to the EFTA States by their constitutional name, without
referring to a geographical area, and mirrors Article 52 TEU. This reference method is viewed as
an expression of a functional approach towards the scope of the obligations under the
Agreement: see Jens Evensen, ‘Oversikt over oljepolitiske spgrsmal’, annex to Stortingsmelding
(Report to the Storting) 76 (1970-71), p. 101, and Finn Arnesen in EEA Commentary (2018), p. 947.

(53) The obligation of loyalty provided for in Article 3 of the EEA Agreement requires the Contracting
Parties to take all appropriate measures, whether general or particular, to ensure fulfilment of
the obligations arising out of that agreement. Per Article 2b of the EEA Agreement, ‘the Kingdom
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(59) It is submitted that, in the light of its wording, general principles of international law, purpose
and legislative history, Article 126 of the EEA Agreement is a provision on territorial scope that is
intended to correspond to Article 355 TFEU, and not a provision on geographical scope.

(60) In general international law, it is common to distinguish between indications of functional scope
and territorial scope: see Article 52 TEU, by contrast with Article 355 TFEU, and Article 1 by
contrast with Article 56 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms. As regards the case-law of the European Court of Human Rights, see
Magne Frostad, ‘The “Colonial Clause” and Extraterritorial Application of Human Rights: The
European Convention on Human Rights Article 56 and its Relationship to Article 1, Arctic Review
on Law and Politics, vol. 4, 1/2013 pp. 21-41.

(61) Provisions on territorial scope do not give any indications as to geographical scope, but do
regulate the application in areas belonging to the treaty States’ territories. The wording and
location of Article 126 of the EEA Agreement supports the position that it is such a provision.

(62) This is the EU's objective and interpretation of the provision in the EEA Agreement and other
agreements with third countries: see European Commission Legal Service, Territorial application
of the agreements signed by the Community with EFTA countries and certain Mediterranean
countries, JUR/413/74, 18 February 1974.

(63) Ever since the 1973 Trade Agreement was signed, the EU law context has been construed in such
a way that it can hardly provide a basis for an alternative understanding by the parties to the
effect that ‘territory’ should serve as a geographical delimitation.

(64) That EU law, on the basis of functional considerations, applies to continental shelves was set out
in the Memorandum concerning the applicability of the Treaty establishing the European
Economic Community to the continental shelf, SEC/70/3095: see Evensen (1971), p. 101.

(65) For an equally long period, it has been clear that ‘the sphere of application of the Treaty is not
limited by the concept of territory”: see Cesare Masteripieri, ‘Freedom of establishment and
freedom to supply services', Common Market Law Review, 1973, p. 161.

(66) At the final plenary meeting for the signature of the 1973 Trade Agreement, Norway issued a
unilateral declaration on shipping. The background for that declaration was that the Community,
out of consideration for substantive consistency in relation to other agreements, had not been
able to go as far as Norway wished in that area: see Report to the Storting Innst. S. nr. 296 (1972~
73), pp. 960 and 963.

(67) Shipping takes place outside the ‘territory’. The manner in which Norway's intentions were
expressed supported a common understanding by the parties of a functional approach towards
the scope of the 1973 Trade Agreement.

(68) The same understanding by the parties found expression in the wording and substance of the
1973 Trade Agreement.

(69) Article 1 of Protocol No 3 thereto sets out the general rule that the scope of the rules on origin
are to be inferred from the respective designations ‘the Community’ or ‘Norway'.
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