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Foreword 

The EETA Court was set up under the Agreement on tne European 
Economic Area ^ theEEA Agreements o f ^ ^ l a v l ^ ^ . T h i s was original ly 
a t r e a t y b e t w e e n , o n t h e o n e h a n d , t h e E u r o p e a n C o m m u n i t i e s a n d t h e i r 
then twelve member States and, on the other handD the EETA States 
Austria, Finland, Iceland, Liechtenstein, ^ o r w a ^ , Sweden and 
Switzerland The treaty came into force on 1 January 1 9 ^ except for 
Liechtenstein and Switzerland Liechtenstein became a member o f the 
E E A o n 1 ^ l av 1 ^ Austria^ Finland and Sweden^oined theEuropean 
L^nion on 1 ^anuaiy 1 ^ The EETA Court continued its work in its 
original composition o f f ive fudges until ^0 ^une 199^, under a 
Transitional Arrangements Agreement Since that date, the Court has been 
comprised o f three fudges appointed bv common accord o f the 
governments oflceland^ Liechtenstein and ^ o r w a v 

The first ^ ^ ^ ^ ^ ^ ^ C ^ ^ covers 
^ ^ ^ ^ ^ ^ a n d c o n t a i n s a n o v e ^ i e w o f t h e a c t i v i t i e s o f the Court 
and the decisions during that period The Report also contains general 
information on the establishment o f theCour t^ i t s iu r i sd ic t ion^ lega l status 
and procedures The reader is referred to the first Report o f t h e C o u r t fo r 
information on thesegeneralmatters The second and third ^ ^ ^ ^ ^ 

cover the period f r o m respectively ^ ^ 
^ ^ ^ ^ ^ a n d ^ ^ ^ ^ ^ ^ ^ ^ ^ 
Report^ thev contain a general over^ie^v o f the activities o f the CourL 
including the decisions o f theCour t during the respective pé r iode 

The present ^ ^ ^ ^ ^ ^ ^ C ^ ^ covers the p e ^ 
^ ^ ^ ^ ^ ^ ^ ^ 

The language o f the Court is English^ and its judgments and Advisory 
Opinions as we l l as other decisions and Reports fo r the bear ing are 
published in English I n t h e c a s e o f Advisory Opinions, theop in ions as 
we l l as the Reports fo r the clearing are also writ ten in tbe language o f the 
requesting national court ^o th language versions o f an Advisory o p i n i o n 
areauthentic ^ b e n acase is p u b l i s h e d i n t w o languages, the different 
language versions are published w i t h corresponding page numbers to 
facilitate reference 
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A collection o f tbe relevant legal texts for tbe E F T A C o u r t can be found in 
tbe booklet ^ ^ C ^ ^ ^ ^ ^ 
o f me Court was amended by decision o f 10 August 1996 o f me 
Committee ofRepresentatives o f tbeConttact ing parties. Amendments to 
tbe Rules ofF^rocedure were adopted by tbeCour t on August 1996 and 
approved by tbe Governments. Instructions to t beReg i s t r a r , adop tedon7 
Apr i l 1 9 9 ^ a n d a m e n d e d o n ^ August 1996, complement tbe Rules o f 
p rocédure In addition, tbe Statute o f tbe Court Article ^0 is being 
amended b y a d e c i s i o n o f tbe member States,and w i l l be implemented in 
tbe booklet ^ ^ ^ C ^ ^ ^ ^ ^ ^ o f w b i c b a n e w edition w i l l be published as 
soon as possible. Tbe booklet w i l l then be available in Englisb,Cerr^an, 
Icelandic and Norwegian, and may be obtained f rom tbe Registry 

decisions o f t b e E F T A C o u r t w b i c b b a v e n o t y e t b e e n p u b l i s b e d i n tbe 
Report may be obtained f^om tbe Registry by e-mail or normal mail , 
decisions ar̂ e also available on tbe EFTA Court Flome l^age on tbe 
Internet, cf. below. 
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Chapter I. Administration of the Court 

I. Administration of the Court 

The ES A/Court Agreement contains provisions on the role o f the Governments in 
the administration o f the Court. Thus, Art ic le 43 o f the Agreement stipulates that 
the Rules o f Procedure shall be approved by them. Art ic le 48 o f the Agreement 
states that the Governments shall establish the annual budget o f the Court, based 
on a proposal f r o m the Court. A committee o f representatives o f the participating 
States has been established and has been charged wi th the task o f determining the 
annual budgets. This Committee, the ESA/Court Committee, is composed o f the 
heads o f the Icelandic, Liechtenstein and Norwegian Permanent Missions to the 
European Union in Brussels. During the period covered by this Report, the 
Committee has, inter alia, been dealing wi th the budget o f the Court and the 
appointment o f judges, cf. II below. 

In accordance wi th Art ic le 45 o f the ESA/Court Agreement, the Governments o f 
the E F T A / E E A States decided on 14 December 1994 that the seat o f the Court 
should be moved f r o m Geneva to Luxembourg as soon as suitable premises could 
be made available. Since I September 1996, the Court has had its seat at 1, rue 
du Fort T h ü n g e n . Kirchberg, Luxembourg. The European Court o f Justice and 
the Court o f First Instance as wel l as the other European institutions are also 
situated in Luxembourg. 

Provisions regarding the legal status o f the Court are to be found in Protocol 7 to 
the ESA/Court Agreement entitled: Legal Capacity. Privileges and Immunities o f 
the E F T A Court. The Court has concluded a Headquarters Agreement wi th 
Luxembourg, which was signed on 17 A p r i l 1996 and approved by the 
Luxembourg Parliament on 11 July 1996. This Agreement contains detailed 
provisions on the rights and obligations o f the Court and its s taff as wel l as 
privileges and immunities o f persons appearing before the Court. Excerpts o f the 
Agreement are published in EFTA Court Texts, and the f u l l text can be found in 
the Journal O f f i c i e l du G r a n d - D u c h é de Luxembourg A - N o . 60 o f 4 September 
1996 p. 1871. 

i 
Provisions fo r the internal administration o f the Court are laid down in the Staff 
Regulations and Rules and in the Financial Regulations and Rules as adopted on 
4 January 1994, w i t h amendments most recently o f 25 November 1998. 

As provided fo r in Art ic le 14 o f the Protocol 5 to the ESA/Court Agreement on 
the Statute o f the EFTA Court, the Court remains permanently in session. Its 
offices are open f r o m Monday to Friday each week, except fo r o f f i c i a l holidays. 
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Chapter I. Administration of the Conn 

The Court held a public sitting on 11 November 1997 in which the appointed ail 
hoc judges took their oath and signed a declaration, pursuant to Art ic le 30, fourth 
paragraph, o f the ESA/Court Agreement, Art icle 2 o f the Statute o f the EFTA 
Court and Art icle 3 o f the Rules o f Procedure. 

The Court has received a number o f visits during the period covered by this 
Report. 

In cooperation wi th the EFTA Secretariat and the EFTA Surveillance Authori ty, 
a Home Page on the Internet has been created in 1997. The Court has the 
fo l l owing Internet address: 

http://www.efta.int/stniCture/coui-t/efta-crt.cfm 

covering general information on the Court, its publications, including decisions 
and press releases, and legal texts governing the activities o f the Court. 

The Court may be reached by e-mail at the f o l l o w i n g address: 

eftacourt@eftacourt.lu 
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Chapter 11. Judges and Stall 

I I . Judges and Staff 

The members o f the Court are as fo l lows: 

M r Björn H A U G (nominated by Norway) 
M r f h ô r V I L H J Â L M S S O N (nominated by Iceland) 
M r Carl B A U D E N B A C H E R (nominated by Liechtenstein) 

Judge Haug has been appointed for a period o f six years commencing 1 January 
1994. Judge Vi lh jâ lmsson was appointed (under the then-existing rotation rules) 
for a period o f three years f r o m 1 January 1994 and has been reappointed fo r a 
period o f six years commencing 1 January 1997. Judge Baudenbacher has been 
appointed for a period o f six years commencing 6 September 1995. 

Judge Haug was elected President o f the Court on 18 January 1995 and was re­
elected on 5 December 1996 for a period o f three years, commencing 1 January 
1997. 

M r Gunnar Selvik was appointed Registrar o f the Court for a period o f three 
years commencing 1 September 1998. 

The ESA/Court Committee decided on 24 October 1997 to approve, by common 
accord, for a period o f 3 years, a list o f persons who may be chosen to serve as an 
ad hoc Judge when a regular Judge, in accordance wi th Art ic le 15 o f the Statute, 
is prevented f r o m acting in a particular case. The appointed ad hoc Judges are the 
fo l lowing : 

Nominated by Iceland: 
M r David t>ör Björgvinsson , professor 
M r Stefan Mâr S te fânsson , professor 

Nominated by Liechtenstein: 
M r Marzel l Beck, lawyer 
M r Mar t in Ospelt, lawyer 

Nominated by Norway: 
M r Erl ing Selvig, professor 
Ms Bja rg Ven, lawyer 
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Chapters Jnd^s and Staff 

In addition to the Judges, at the end o f t h e year 1998 the f o l l o w i n g persons are 
employed by the Court: 

M r Asie A A R B A K K E , Norwegian, Legal Secretary 
M s S v a v a A R A O Ô T T I R , Icelandic, Secretary 
Ms Harriet B R U H N , Norwegian, Financial and Administrative Of f i c e r 
Ms H r a f n h i l d u r E Y J O L F S O O T T I R , Icelandic, Administrative Assistant 
Ms Dora O U O M U N D S O Ô T T 1 R , Icelandic, Legal Secretary 
Ms Sigrid H A U S E R - M A R T 1 N S E N , Norwegian, Secretary 
M s J a n e t J A C K S O N , B r i t i s h , Secretary 
M r T h o m a s N O R D B Y , Norwegian, Lawyer-Linguist 
M r Meinhard N O V A K , Austrian, Legal Secretary 
M r O i l l e s PELLETIERE French, Caretaker 
M r O u n n a r S E L V I K , Norwegian, Registrar 
Ms Diana L . T O R R E N S , Canadian, Lawyer-Linguist 

- v m -



Chapter II Judges and Staff 

C U R R I C U L A V I T A E OF T H E JUDGES A N D T H E REGISTRAR 

Bjern H A U G 
Born 16 December 1928 Oslo, Norway. 
Studies: University of Oslo, cand jur 1954; University of 
California, Berkeley, L L M 1958 
Professional career Lawyer in a Norwegian industrial 
concern (speciality mergers and acquisitions, licensing 
agreements, joint ventures) 1962-72; Director, member of 
the concern administration (planning, investments, 
budgetary control) 1967-72; Attorney General (Civil 
Affairs) ("Regjeringsadvokat", i.e. attorney for the 

Government and State bodies) 1972-1993. 
Other national functions: Chairman of the Committee on the Pricing o f North Sea Oil; 
Chairman of the Committee Revising Oil and Gas Legislation 1973-76; National 
Mediator of Labour Disputes 1982-88; Chairman of the Commission on Employee 
Participation 1973-93; Chairman of the Board, Oslo Chamber of Commerce Institute of 
Arbitration, 1983-95; Member of the Board of Directors, Christiania Bank og 
Kreditkasse. Oslo, 1991-1993 
International assignments: Chairman or member of arbitral tribunals in international 
commercial arbitration, since 1979, Member of the Panel of Arbitrators of the IEA 
Dispute Settlement Centre, Paris, since 1981, Fellow of the Chartered Institute of 
Arbitrators, London, since 1982; Member of the ICC Commission on International 
Arbitration. Paris, since 1983; Member of the Panel of International Arbitrators, 
Stockholm, since 1991; Judge of the EFTA Court since 1 January 1994, President since 
18 January 1995 

T h ô r V I L H J Â L M S S O N 
Born 9 June 1930 in Reykjavik, Iceland 
Studies: St. Andrews University, Scotland, University of 
Iceland (cand jur 1957), New York University, University 
of Copenhagen. 
Professional career: Journalist 1957-1958; Assistant 
Lecturer, University of Iceland, 1959-62; Part-time 
Lecturer 1962-67; Professor 1967-76; Dean, Faculty of 
Law, 1968-70; Director, Institute of Law. 1974-76; 
Deputy Judge, Reykjavik Civil Court, 1960-62; Judge 

1962-67; Judge, European Court of Human Rights, Strasbourg, 1971-1998; Vice-
President of that Court 1998; Judge, Supreme Court of Iceland, 1976-1993, President 
1983-84 and 1993; Judge of the EFTA Court since 1 January 1994 
Member o f Icelandic delegations to UN General Assembly 1963, UN Sea-Bed 
Committee 1972 and 1973, Law of the Sea Conference 1974 and 1975 and other 
international conferences. President, Association of Icelandic Lawyers, 1971-74; Editor, 
Icelandic Law Review, 1973-83. 
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n ^ n ^ r l l ^ d g ^ ^ d ^ t t 

C a r l B A U 0 E N 8 A C H E R 
BornlSeptember 1947 in Basel, Switzerland 
Studies; U n i v e r s o f Berne 1967-1971; Or jur 
University o f Berne 1978, Alexander-von-Llumboldt-
scholar,Max Planck Institute oflntellectual Property Law 
Munich 1979-1984 ftabilitation^Privatdo^ent University 
o f ^ u r i c h l 9 8 T 
Professional career; University of Berne and Zur ie t 
Assistant, 19721978; Legal Secretary, Bulach District 
Court, 1982-1984, Visiting Professor, Universities of 

Bochum, Berlin, Tubingen, Marburg, Saarbrücken, 1984-1986; Professor o f Private 
Law, University o f Kaiserslautern, 1987, Cha i ro f Private, Commercial and Economic 
Law,Un ive r s i t yo fS t Gallen since 1987;Managing Director of theUniversity of St 
Callen Institute o f European Lawl991;Visit ingProfessor,University of Geneva, 1991; 
Expert advisor totheLiechtenstein Government in EEAmatters 1990-1994; Visiting 
Professor,Universityof-fexas School of Law, 1993-1995;offered the Chair o f German 
and European Private, Commercial and Economic law at the University of Bochum, 
1994 ;Memberof theSupremeCour to f thePr inc ipa l i ty of Liechtenstein, 1994t995; 
Judge of the EETACourtsince6Septemberl995 
Publications; 15booksandover70ar t ic lesonEuropeanand international law, l a w o f 
obligations,law ofunfa i r competition,antitrustlaw,companylaw, intellectualproperty 
law and comparative law 

c u r i ^ s E L V ^ 
Born 13November1963 in Bergen, Norway 
Studies Norwegian Naval Academy 1982-1986, 
economic^logistic branch; University of Bergen and 
University o f Oslo 1988-1992, cand jur; University of 
Oslo1994, special subject EU-la^v. 
Professional career; Paymaster on the Norwegian frigates 
BEger^Sleipner 1986 1987; Financial Officer Norwegian 
Element AFNORTFIBNATO, Oslo 19871988; Group 
Leader Logistic System Design Office Norwegian Navy 

Materiel Command (SFK),Bergenl988-1990; Branch Chief Logistic System Design 
Office SFK 1990-1991;Senior Contracts-specialist Contracts Department SFK 1991; 
Financial Oflicer (head of f inance)NACMA, Brussels 

(Nato Air command Control Management Agency) 1992 1998; Alumni Member of 
Rotary International; Member of Rotary Internationale Croup Study Exchange 
Programme !990;Chairman of Norv^egianNavalEconomists Association 1989-1991; 
Member o f t h e RepresentativeCommittee of ^Military Personnel Service^1990-199l; 
Member of the Norwegian Lawyers^ Society 
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I I I . Decisions of the Court 



Chapter III. Decisions of the Court: Case E-3/97 

Case E -3/97 

Jan and Kristian Jaeger A S , Supported by the 
Norwegian Association of Motor C a r Dealers and Service Organisations 

v 
Opel Norge A S 

(Request for an advisory opinion from Nedre Romerike herredsrett 
(Nedre Romerike Municipal Court), Norway) 

{Competition - Motor vehicle distribution system - Compatibility with Article 53(1) 
EEA - Admission to the system - Nullity) 

Advisory Opinion o f the Court, 1 A p r i l 1998 4 
Report for the Hearing 22 

Summary o f the Advisory Opinion 

1. It is for the EEA Joint 
Committee to implement new 
Community legislation in the EEA by 
adopting amendments to the Annexes 
and Protocols to the EEA Agreement. 
Although homogeneity is one of the 
fundamental principles of the EEA 
Agreement, it follows from the structure 
of the Agreement and the legislative 
procedure provided for therein that this 
might not always be fully achieved in 
terms of simultaneous application of 
legislative measures. Thus, Article 102 
EEA provides that decisions of the EEA 
Joint Committee shall be made "as 

closely as possible" to the adoption by 
the Community of the corresponding 
new Community legislation with a view 
to permitting simultaneous application 
within the Community and EFTA pillars. 
The decision of the Joint Committee 
relevant to the present case implies that 
during a transitional period there would 
not necessarily be full homogeneity, and 
there is no basis for challenging the 
validity of that decision. 

2 One cannot interpret the general 
prohibition in Article 53(1) EEA in 
order to bring it within the terms of a 
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Sak E -3 /97 

Jan and Kristian Jaeger A S , stattet av 
Norges Bilbransjeforbund 

mot 
Opel Norge A S 

(Anmodning om en radgivende uttalelse fra Nedre Romerike herredsrett) 

(Konkurranse - Distribusjonssystem for motorkjoretoyer - Forenlighet med E0S-
avtalen artikkel 53 nr I - Opptak i systemet - Ugyldighet) 

R â d g i v e n d e uttalelse f ra Domstolen, 1 april 1998. 
Rettsm0terapport 

Sammendrag av den radgivende uttalelsen 

1. Det er opp til E0S-komitéen â 
overfbre ny lovgivning i Fellesskapet til 
E0S ved â vedta endringer i E0S-
avtalens vedlegg og protokoller Og selv 
om ensartethet er et av E0S-avtalens 
fundamentale prinsipper, folger det av 
avtalens struktur og den 
lovgivningsprosedyren som er fastsatt i 
denne at dette ikke alltid füllt ut kan 
oppnâs i forhold til samtidig anvendelse 
av lovgivningstiltakene Sâledes 
fastsetter E0S-avtalen artikkel 102 at 
E0S-komitéens beslutninger skal treffes 
"sâ naer som mulig i tid" etter at 
Fellesskapet har vedtatt tilsvarende nytt 

Kapittcl 111. Avgjorelser av Domstolen: Sak E-3/97 

. .4 
22 

regelverk, med sikte pâ â gjgre det mulig 
med en samtidig iverksettelse innen 
Fellesskaps- og EFTA-pilarene. Den 
relevante beslutningen av E0S-komitéen 
i den foreliggende saken innebaerer at 
det i l0pet av overgangsperioden ikke 
nodvendigvis ville bli full ensartethet, og 
det er ikke grunnlag for à angripe denne 
beslutningen. 

2. Man kan ikke tolke det generelle 
forbudet i E0S-avtalen artikkel 53 nr 1 
for à bringe det innenfor rammen av et 
gruppefritak som i seg selv ikke er en 
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C ^ ^ e r ^ D e ^ i ^ 

hlock exemption which, in itself, is not 
an interpretation o f the provision hut an 
exemption, i e something which 
derogates from the provision 

^ The concept of ^agreemenC in 
Ariele ^ ( 1 ) EEA is an autonomous 
concept,whichdoesnotfullycorrespond 
to the concept of^agreement^ indifferent 
national legal systems The minimum 
requirement for there to he an 
agreements within the meaning of the 

provision is an expression of a ^oint 
intention ofthe parties involved to conduct 
themselves on the market in a specific 
way, the object or effect oftheconduct 
heing the prevention, restriction or 
distortion of competition 

4 Negotiations which have not yet 
culminated in an expression of a joint 
intention arenot covered hy the concept 
agreements in Article ^ 1 ) EEA Nor 

does the provision apply to unilateral 
conduct of an undertaking, including 
offers made for the conclusion of a 
contract as long as the offer has not been 
accepted by other party in the sense of 
expressing an intention to adhere to the 
provisions in the offer 

^ v^here a car importer operates a 
distribution system which may affect 
channels ofdistribution and the conditions 
of which are not negotiable and are 
imposed on all accepted dealers,arefusal 
to accept a dealer forms part of the 
contractual relations between the 
undertaking and its dealers which fall to be 
examined under Article53EEA 

^ In the case o f certain selective 
distribution systems, an importer, in 
order not to infringe Article 53(1)EEA, 
may become obliged to accept all 
potential dealers who meet qualitative 
criteria imposedby the importer Thus, 
depending on the circumstances, a 
refusal to acceptadealer may constitute 

an infringement of Article ^ 3 ( I ) E E A I f 
me distributor nevertheless refuses to 
contply withthat requirentent, thelegal 
consequences may be,for instance, that 
fntes are levied, or that the distributor is 
denied an individual exemption in 
procedures hefore the EFTA 
surveillance Authority or the 
Commission of the European 
Communities(see Article ^ ô E E A ) 8ut 
there isnobasisunder Article ^3 EEA 
tor imposing upon an unwilling 
distrihutoraduty to enter intoaspecific 
dealership agreement 

7 The object and effectofaclause 
requiring the dealer to terminate all 
connectionswithadealergroupmusthe 
to prevent the dealer from selling 
vehicles of other makes This amounts 
toanoncompeteclause 

^ v^henadealer is prevented from 
having any corporate law connection 
with another company, it must be 
assumed that the chances of a dealer 
successfully startinganew business will 
in most caseshereduced Additionally, 
the conditionin question is also ahleto 
prevent other potential dealers from 
gettingaccessto qualified persons who 
could, in addition to providing capital, 
bring valuable knowledge of the trade to 
other potential dealer companies 

9 Theclauses in question have as 
their object and effect to restrict 
competition, in particular inter-brand 
competition Given the fact that the 
agreement is part o f a n e t w o r k o f o t h e r 
dealership agreements, the effect is also 
appreciable As the agreement relates to 
international transactions, it may 
furthermore affect trade between the 
Contracting Parties 

10 The automatic nullity in 
consequence of breaches applies tothose 
parts of the agreement affected by the 
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tolkning av bestemmelsen, men et fritak, 
dvs noe som fraviker fra bestemmelsen. 

3. Begrepet "avtale" i E0S-avtalen 
artikkel 53 nr 1 er et autonomt begrep 
som ikke füllt ut sammenfaller med 
begrepet "avtale" i forskjellige nasjonale 
rettssystemer. Ifolge avgjerelser fra EF-
domstolen og Fgrsteinstansretten hva 
gjelder begrepet i EF-traktaten artikkel 
85 nr 1, er minstevilkâret for at det ska! 
vaere en "avtale" i bestemmelsens 
betydning at partene som er involvert 
bar en uttrykt feiles vilje til â innrette seg 
pâ markedet pà en besternt mate og at 
formâlet eller virkningen av atferden er â 
hindre, innskrenke eller vri 
konkurransen. 

4. Forhandlinger som forelgpig ikke 
bar resultert i en uttrykt feiles vilje er 
ikke dekket av begrepet "avtale" i E0S-
avtalen artikkel 53 nr 1. Heller ikke far 
bestemmelsen anvendelse pa ensidig 
atferd av et foretak, innbefattet tilbud 
utarbeidet for â slutte en kontrakt, sa 
lenge tilbudet ikke er blitt akseptert av 
andre parten i betydningen av â uttrykke 
en vilje til â overholde bestemmelsene i 
tilbudet. 

5. Hvor en bilimportßr driver et 
distribusj onssystem som kan pâvirke 
distribusjonskanaJer og hvor vilkàrene 
ikke er gjenstand for forhandling og er 
pâlagt alle godkjente forhandlere, utgjor 
et avslag pa â oppta en forhandler en del 
av det kontraktsmessige forholdet mellom 
importeren og dets forhandlere som er 
gjenstand for prgrving under E0S-avtalen 
artikkel 53. 

6. I forbindelse med enkelte 
selektive distribusjonssystemer kan en 
importer, for â unngâ â bryte E0S-
avtalen artikkel 53 nr 1, bli tvunget til â 
akseptere alle potensielle forhandlere 
som oppfyller de kvalitative kriteriene 
pâlagt av importerez Sâledes kan, 

Kapittcl III. Avgjorelser av Domstolen: Sak E-3/97 

avhengig av omstendighetene, et avslag 
pa à oppta en forhandler innebaere et 
brudd pà E0S-avtalen artikkel 53 nr 1 
Dersom distributeren likevel avslâr à 
oppfylle det kravet, kan de rettslige 
konsekvensene for eksempel bli at det 
pâlegges beter eller at distributeren 
nektes et individuell fritak i prosedyrer 
for EFT As overvâkningsorgan eller 
Kommisjonen for De europeiske 
fellesskap (se E0S-avtalen artikkel 56). 
Men det er intet grunnlag i E0S-avtalen 
artikkel 53 for à pâlegge en uvillig 
distributer en plikt til à inngâ en konkret 
forhandleravtale. 

7. Formâlet med og virkningen av 
en klausul som krever at forhandleren 
oppgir alle forbindelsene med en 
forhandlergruppe, ma vaere à hindre 
forhandleren fra â selge kjereteyer av 
andre merker. Dette er ensbetydende 
med en klausul om konkurranseforbud. 

8. Nâr en forhandler er forhindret 
fra â ha noen selskapsrettslige 
forbindelser med et annet selskap, ma 
det antas at mulighetene for at en 
forhandler med suksess kan-starte en ny 
virksomhet i de fleste tilfeller vil bli 
redusert. I tillegg er vilkâret det gjelder 
ogsâ i stand til â hindre andre potensielle 
forhandlere fra â fa tilgang pâ 
kvalifiserte personer som, i tillegg til â 
skaffe kapital, kunne bringe verdifLill 
kunnskap om bransjen til andre 
potensielle forhandlerselskaper. 

9. Klausulene det gjelder har som 
formal og virkning â begrense 
konkurransen, saerlig konkurransen 
mellom merkene. Gitt det faktum at 
avtalen er en del av et nettverk av andre 
forhandleravtaler er virkningen ogsâ 
merkbar. Ettersom avtalen angâr 
intemasjonale transaksjoner, kan den 
dessuten pävirke samhandelen mellom 
avtalepartene 
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prohibition, or to the agreement as a 
whole i f it appears that those parts are not 
severable from the agreement itself. 
Consequently, any other contractual 
provisions which are not affected by the 
prohibition, and which therefore do not 
involve the application of the EEA 
Agreement, fall outside EEA law. 

3 



10. Ugyldighet av avtalen som en 
umiddelbar konsekvens gjelder bare de 
deler av avtalen som bereres av 
forbudet, eller for hele avtalen dersom 
disse deler ikke kan skilles ut fra de 
ovrige deler av avtalen. Felgelig faller 
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enhver kontraktsbestemmelse som ikke 
er pâvirket av forbudet, og sâledes ikke 
gjelder anvendelsen av E0S-avtalen, 
utenfor E0S-retten. 
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A D V I S O R Y O P I N I O N O F T H E C O U R T 
1 Apr i l 1998* 

(Competition - Motor vehicle distribution system - Compatibility with Article 53(1) 
EEA - Admission to the system - Nullity) 

In Case E-3/97 

REQUEST to the Court under Article 34 o f the Agreement between the EFTA States 
on the Establishment o f a Surveillance Authority and a Court o f Justice by Nedre 
Romerike herredsrett (Nedre Romerike Municipal Court) for an Advisory Opinion in 
the case pending before it between 

Jan and Kristian Jaeger A S 

Supported by the 

Norwegian Association of Motor C a r Dealers and Service Organisations 

and 

Opel Norge A S 

on the interpretation o f Article 53 o f the EEA Agreement. 

T H E COURT, 

composed of: B j g m Haug, President, Thor Vilhjâlmsson and Carl Baudenbacher 
(Judge-Rapporteur), Judges, 

Registrar: Asie Aarbakke, Legal Secretary 

after considering the written observations submitted on behalf of: 

Language of the request for an advisory opinion: Norwegian. 

4 
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R À D G I V E N D E U T T A L E L S E F R A D O M S T O L E N 
1 april 1998* 

(Konkurran.se Distribusjonssystem for motorkjoreloyer - Foren!ighet med E0S-
avtalen artikkel 53 nr 1 Opptak i systèmet Ugyldighet) 

I sak E-3/97 

A N M O D N I N G t i l Domstolen om radgivende uttalelse i medhold av artikkel 34 i 
Avtalen mel lom EFTA-statene om opprettelse av et Ove rvâkn ingso rgan og en 
Domstol f ra Nedre Romerike herredsrett i saken fo r derme domstol mel lom 

Jan og Kris t ian Jaeger A S 

Störtet av Norges Bilbransjeforbund 

og 

Opel Norge A S 

om tolkningen av EOS-avtalen artikkel 53. 

D O M S T O L E N , 

sarnmensatt av: President Björn Haug og dommeme Thor V i l h j â l m s s o n og Cari 
Baudenbacher (saksforberedende dommer), 

Justissekretaer: Asie Aarbakke, jur id isk sekretasr 

etter â ha vurdert de skrif t l ige saksfremstillinger inngitt av: 

Sprakel i anmodningen om en râdgivende uttalelse: Norsk. 

4 
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the plaintiff, represented by Counsel Pal Magne Bakka, Advokatfirmaet 
Harris, Bergen; 

the defendant, represented by Counsel Jon Lyng, Advokatfirmaet Lyng & Co., 
Oslo; 

the Government o f the Kingdom of Norway, represented by Hege M . Hoff , 
Royal Ministry o f Foreign Affairs , acting as Agent; 

the EFTA Surveillance Authority, represented by Rolf Helmich Pedersen, 
Officer, Legal & Executive Affairs , acting as Agent; 

the Commission o f the European Communities, represented by Richard Lyal, 
Member o f its Legal Service, acting as Agent. 

having regard to the Report for the Hearing, 

after hearing the oral observations o f the plaintiff, the defendant, the Norwegian 
Government, the EFTA Surveillance Authority and the Commission o f the European 
Communities at the hearing on 19 February 1998, 

gives the fo l lowing 

Advisory Opinion 

Facts and Procedure 

By an order dated 2 September 1997, registered at the Court on 8 September 
1997, Nedre Romerike herredsrett, a Norwegian municipal court, made a Request 
for an Advisory Opinion in a case brought before it by Jan and Kristian Jaeger 
AS, p la int i f f , against Opel Norge AS, defendant. The case concerns the refusal to 
accept a new dealer for Opel cars in Norway. 

The plaintiff, Jan and Kristian Jaeger AS (hereinafter "Jaeger"), is a wholly-owned 
subsidiary o f Jaeger-gruppen AS (the "Jaeger Group"). Jan and Kristian Jaeger are 
shareholders in the Jaeger Group, which is a significant purchaser and dealer in 
different makes o f motor vehicles, including Toyota, B M W , Rover and Land Rover. 

The defendant, Opel Norge AS ("Oper'), is wholly-owned by General Motors Co. o f 
the United States o f America. It has 53 independent dealers in Norway. A standard 
dealership agreement is entered into with the dealers, normally for five years at a 
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saksoker, representert ved advokat Pal Magne Bakka, Advokatf irmaet 
Harris, Bergen; 

saksokte, representert ved advokat Jon Lyng, Advokatf irmaet Lyng & Co., 
Oslo; 

Den norske regjering, representert ved Hege M . Hof f , 
Utenriksdepartementet, som partsrepresentant; 

EFTAs overvâkn ingsorgan , representert ved R o l f Helmich Pedersen, 
saksbehandler, Avdelingen for juridiske saker og eksekutivesaker, som 
partsrepresentant; 

Kommisjonen fo r De europeiske fellesskap, representert ved Richard Lyal , 
jur id isk râdg iver i Rettsavdelingen, som partsrepresentant. 

med henvisning t i l rettsmoterapporten, 

og etter â ha hör t de muntlige innleggene f ra saksoker, saksokte, Den norske 
regjering, EFTAs overvâkn ingsorgan og Kommisjonen fo r De europeiske 
fellesskap under horingen den 19 februar 1998, 

gir slik 

Radgivende uttalelse 

Fakta og prosedyrc 

1 Ved en beslutning datert 2 S e p t e m b e r 1997, mottatt ved Domstolen den 8 
S e p t e m b e r 1997, bar Nedre Romerike herredsrett anmodet om en radgivende 
uttalelse i en sak innbrakt fo r denne av Jan og Krist ian Jaeger AS, saksoker, mot 
Opel Norge AS, saksokte. Saken gjelder avslaget pâ à godkjenne en ny forhandler 
fo r Opel-biler i Norge. 

2 Saksoker, Jan og Krist ian Jaeger AS (heretter "Jaeger"), er et heleiet datterselskap 
av Jaeger-gruppen AS ("Jaeger-gruppen"). Jan og Krist ian Jaeger er aksjonaerer i 
Jaeger-gruppen, som er en betydelig kjoper og forhandler av forskjel l ige merker 
av motorkjoretoyer, innbefattet Toyota, B M W , Rover og Land Rover. 

3 Saksokte, Opel Norge AS ("Opel"), eies i sin helhet av General Motors Co. i De 
forente stater. Det bar 53 uavhengige forhandlere i Norge. En standard 
forhandleravtale er inngât t med forhandleme, vanligvis fo r f em âr om gangen. 
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time. These agreements conform as much as possible to Opel's standard European 
dealership agreement. 

4 On 13 December 1995. Jaeger brought an acrion against Opel claiming that Opel had 
entered into a dealership agreement with it or, subsidiarily, that Opel was under an 
obligation to do so. The Norwegian Associarion o f Motor Car Dealers and Service 
Organisations declared itself an intervener in support o f Jaeger by pleadings o f 9 
December 1996. 

5 During the handling o f die dispute by Nedre Romeiike herredsrett, disagreement 
arose as to the interpretation o f Article 53(1) EEA. The question is whether the 
provision prohibits certain terms in a motor vehicle dealership agreement. 

6 In the spring o f 1994, Jan and Kristian Jaeger entered into negotiations with Opel for 
the establishment o f a new Opel dealership in die Bergen area. 

7 At a meeting in May 1994, the parties agreed that any such dealership should be held 
by a new company with its own management and Board o f Directors, independent o f 
the other companies in the Jaeger Group and occupying premises separate f rom those 
of other companies in that group. 

8 There was an exchange o f letters between Jan Jaeger on the one hand and Opel on the 
other regarding the shareholder structure in the new company. A new meeting was 
held on 9 May 1995. Following that meeting, Opel asked Jan and Kristian Jaeger to 
apply for a dealership. In a letter o f 22 May 1995, Jan and Kristian Jaeger applied for 
an Opel dealership for the Bergen area on behalf o f a new company which was to be 
created. 

9 According to the application, Kristian Jaeger would be General Manager o f the new 
company and would hold 5 1 % of the shares. His father, Jan Jaeger, would hold the 
remaining 49% and would be Chairman of the Board o f Directors. 

10 By letter o f 29 June 1995, Opel put forward an offer o f dealership to Kristian and Jan 
Jaeger on that basis. In accordance with normal practice, the offer was made to the 
person who was to be the General Manager o f the new company. It was a condition 
of the offer that Kristian and Jan Jaeger were to sell their shares in the Jaeger Group 
by 31 December 1996 and that they could not be involved with competing products. 

11 The fol lowing clauses were contained in the offer f rom Opel: 

"2. The General Manager referred to in § 3 of the Agreement will be Kristian 
Jaeger who, from the outset, will hold 5 1 % of the company's shares. Jan Jaeger 
will hold 49% of the shares as of the time the company is established and will be 
Chairman of the Board of Directors. Kristian Jaeger is authorized to bind the 
company alone or together with the Chairman of the Board of Directors. It is a 
condition that Kristian Jaeger will have right of first refusal at face value on the 

6 
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Disse avtalene er sä langt som mul ig i overensstemmelse med Opels standard 
europeiske forhandleravtale. 

4 Den 13 desember 1995 reiste Jaeger AS sak mot Opel med pâs tand om at Opel 
hadde inngâtt en forhandleravtale med det eller, subsidised, at Opel var forpl iktet 
t i l â gjore det. Norges Bilbransjeforbund erklaerte seg som intervenient t i l stotte 
for Jaeger ved prosesskrift av 9 desember 1996. 

5 Under behandlingen av tvisten i Nedre Romerike herredsrett, er det oppstä t t 
uenighet om tolkningen av E0S-avtalen artikkel 53 nr 1. Sporsmäle t er om 
bestemmelsen setter forbud mot visse vilkär i en forhandleravtale om 
motorkjoretoyer. 

6 Vären 1994 innledet Jan og Kristian Jaeger forhandlinger med Opel om 
opprettelsen av en ny Opel-forhandler i Bergensregionen. 

7 Pä et mote i mai 1994 ble partene enige om at en slik forhandlervirksomhet skulle 
innehas av et nytt selskap med sin egen ledelse og s tyre, uavhengig av de andre 
selskapene i Jaeger-gruppen. og holde t i l i lokaler som var atskilt f ra lokaler t i l de 
andre selskapene i den gruppen. 

8 Det fant sted en brevveksling mellom Jan Jaeger pâ den ene siden og Opel pâ den 
annen vedrorende aksjonaerstrukturen i det nye selskapet. Et nytt mote ble holdt 
den 9 mai 1995. Etter dette motet ba Opel Jan og Kristian Jaeger om â soke om â 
bli forhandler. I et brev av 22 mai 1995 sokte Jan og Kristian Jaeger pâ vegne av 
et nytt selskap som skulle Stiftes om ä bl i forhandler for Opel i Bergensregionen. 

9 lfolge soknaden skulle Kristian Jaeger vaere daglig leder i det nye selskapet og 
ville inneha 5 1 % av aksjene. Hans far. Jan Jaeger, vi l le inneha de resterende 49% 
av aksjene og vaere styreformann. 

10 I brev av 29 juni 1995 fremsatte Opel et t i lbud t i l Krist ian og Jan Jaeger om â bl i 
forhandler pä det grunnlaget. I samsvar med vanlig praksis ble tilbudet gitt t i l den 
personen som skulle vaere daglig leder i det nye selskapet. Det var et vi lkär fo r 
tilbudet at Krist ian og Jan Jaeger skulle selge sine aksjer i Jaeger-gruppen innen 31 
desember 1996. og at de ikke kunne befatte seg med konkurrerende produkter. 

11 Folgende klausuler var innbefattet i tilbudet f ra Opel: 

"2. Daglig leder i Avtalens § 3 vil vaere Kristian Jaeger som fra starten innehar 
5 1 % av firmaets aksjer. Jan Jaeger vil inneha 49% av aksjene ved etablering og 
vaere styreformann. Kristian Jaeger vil tegne firmaet alene eller sammen med 
styreformannen. Det forutsettes at Kristian Jaeger vil ha forkjopsrett til resten av 
aksjene utover hans nâvaerende 5 1 % til pâlydende verdi. Det forutsettes videre at 
sâvel Kristian Jaeger som Jan Jaeger er kjopt ut av Jaeger-konsernet senest innen 
31. desember 1996. 

6 
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remainder of the shares beyond his current 51%. It is further a condition that both 
Kristian Jaeger and Jan Jaeger are to be bought out of the Jaeger group no later 
than 3 1 December 19% 

3 With reference to point 2, Kristian Jaeger, Jan Jaeger and the new Opel 
dealer may not become involved with competing products." 

12 hi a letter o f 18 September 1995, the offer was formally accepted by Jan and Krisrian 
Jaeger on behalf o f the company being created. The acceptance conformed to the 
offer on all points except for the provisions on ownership structure. 

13 Opel did not accept die change in relation to the offer. The standard agreement has 
not been signed by either o f the parties. 

14 The parties do not agree as to whether, under Norwegian contract law, a binding 
dealership agreement has been entered into. They furthermore disagree as to whether 
Opel has imposed the condition regarding shareholder sfructure in a discriminatory 
manner, given that the General Managers' ownership shares in Opel's dealer 
companies in Norway vary from 0% to 100%. 

15 Nedre Romerike herredsrett decided to refer a Request for an Advisory Opinion 
on the f o l l o w i n g questions to the EFTA Court: 

La Does Article 53(1) Uli A, c f . the rules on selective distribution, 
prohibit an importer, upon entering into a dealership agreement 
concerning motor vehicles, from imposing conditions regarding a 
certain shareholder structure of the dealer ''' 

Lb If so, will this be applicable regardless of the aim or effects of the 
condition? 

1. c Did such a prohibition exist in September 1995 ' 

2. a Does Article 53(1) Eli A, c f . the rules on selective distribution, 
prohibit an importer, upon entering into a dealership agreement 
concerning motor vehicles, from imposing conditions regarding the 
owners and/or general manager in the dealer company holding 
ownership interests in other companies which deal and/or hold 
ownership interests in other companies which deal in motor 
vehicles? 

2.b If so, is this applicable regardless of the aim or effects of the 
condition? 

2.c Did such a prohibition exist in September 1995? 

7 
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3. Med referanse til pkt. 2 vil verken Kristian Jaeger, Jan Jaeger eller den nye 
Opel-forhandleren engasjere seg i konkurrerende produkter." 

12 I brev av 18 S e p t e m b e r 1995 ble tilbudet formelt akseptert av Jan og Kristian 
Jaeger pä vegne av det selskapet som var under stifteise. Aksepten var i samsvar 
med tilbudet pä alle punkter med unntak av bestemmelsene om eierstruktur. 

13 Opel aksepterte ikke endringen i forhold t i l tilbudet. Standardavtalen har ikke 
blitt undertegnet av noen av partene. 

14 Partene er ikke enige om hvorvidt det etter norsk avtalerett er inngât t en bindende 
forhandleravtale. Videre er de uenige om hvorvidt Opel har stilt betingelsen 
vedrorende aksjonaerstruktur pä en diskriminerende mâte , i og med at daglig 
leders eierandeler i Opels forhandlerselskaper i Norge varierer f ra 0% t i l 100%. 

15 Nedre Romerike herredsrett besluttet â rette en anmodning om en radgivende 
uttalelse t i l EFTA-domstolen med folgende sporsmäl : 

La Forbyr E0S-avtalen artikkel 53 nr 1, j f reglene om selektiv 
distribusjon, at en importor ved inngaelse av en forhandleravtale 
vedrorende motorvogner stiller vilkar om en besternt 
aksjonœrstruktur hos forhandleren? 

Lb Gjelder dette isafall uansetl hvilket formal eller virkninger vilkaret 
har'? 

Lc Eksisterte det et slikt f orbud i September 1995? 

2.a Forbyr E0S-avtalen artikkel 53 nr 1, j f reglene om selektiv 
distribusjon, at en importor ved inngäelse av en forhandleravtale 
vedrorende moton'ogner stiller vilkär om at eierne og eller daglig 
leder i forhandlerselskapet [ikke] har eierinteresser i andre 
selskaper som forhandler og eller har eierinteresser i andre 
selskaper som forhandler motorvogner? 

2.b Gjelder dette isafall uansett hvilket formal eller virkninger vilkaret 
har? 

2. c Eksisterte det et slikt forbud i September 1995? 

7 
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3. Does it follow from Article 53(1) FFA that an importer of motor 
vehicles in September 1995 had an obligation to enter into a 
dealership agreement with any or all who wished to be dealers and 
who otherwise met the qualitative criteria the importer could 
lawfully impose on dealers ' 

4. Is Article 53(1) I:FA to be construed to the effect that negotiations 
about an agreement or an agreement to enter into an agreement is 
tantamount to an "agreement" and, consequently, sufficient to 
bring the matter within the scope of Article 53(11* 

5. Is Article 53(1) FFA to be construed to the effect that a refusal to 
accept a dealer falls to be examined under Article 53 when that 
refusal can serve to enforce an anti-competitive policy or 
contractual practice between the importer and other, existing 
dealers' 

6. Is Article 53(2) to be construed to the effect that if a condition is 
contrary to Article 53(1) and or the rules on selective distribution, 
the entire contract is then of no legal force or e f f e c t } 

16 Reference is made to the Report for the Hearing for a ful ler account o f the legal 
framework, the facts, the procedure and the written observations submitted to the 
Court, which are mentioned or discussed hereinafter only in so far as is necessary 
for the reasoning o f the Court. 

Legal background 

17 The provisions in question are Article 53 EEA. Commission Regulation (EEC) 
No 123/85 o f 12 December 1984 on the application o f Article 85(3) o f the Treaty 
to certain categories o f motor vehicle distribution and servicing agreements (O.I 
No L 15, 18.1.1985, p. 16), hereinafter referred to as "Regulation 123/85". and 
Commission Regulation (EC) No 1475/95 o f 28 June 1995 on the application o f 
Article 85(3) o f the Treaty to certain categories o f motor vehicle distribution and 
servicing agreements. (OJ No L 145. 29.6.1995. p. 25). hereinafter referred to as 
"Regulation 1475/95". 

18 Article 53 EEA reads as fo l lows: 

" 1 . The following shall be prohibited as incompatible with the functioning of 
this Agreement: all agreements between undertakings, decisions by associations 
of undertakings and concerted practices which may affect trade between Con­
tracting Parties and which have as their object or effect the prevention, restriction 
or distortion of competition within the territory covered by this Agreement, and 
in particular those which: 

8 
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3. h'olger del av H0S-avlalen artikkel 53 nr 1 at en importor av 
motorvogner i September 1995 hadde plikt til a innga 
forhandleravtale med noen eller alle de som onskel a vœre 
forhandlere og som for ovrig fylle de kvalitative kriteriene som 
importoren lovlig kunne sette til en forhandler? 

4. lir l'.'0S-avtalen artikkel 53 nr 1 slik à fors ta at forhandlinger om 
en avtale eller avtale om a innga avtale er s ides tilt med "avtale" og 
folget ig bringer forholde t inn under artikkel 53 nr 1? 

5. lir H0S-avtalen artikkel 53 nr 1 slik a fors ta at ne kt else av a oppta 
en forhandler skal vurderes under artikkel 53 nar nekielsen kan 
[jene til a handheve en konkurransehindrende policy eller 
avtalepraksis mellom importoren og andre, eksisterende 

forhandlere? 

6. Hr H0S-avtalen artikkel 53 nr 2 slik a fors ta fat/ dersom et vilkar 
sirider mot artikkel 53 nr 1 og eller reglene om selektiv distribusjon 
har hele avtalen ikke noen rettsvirkning? 

16 Det vises t i l rettsmoterapporten for en fyldigere beskrivelse av den rettslige 
rammen, de faktiske forhold , saksgangen og de skrift l ige saksfremstillinger 
fremlagt for Domstolen, som i det folgende bare v i l b l i omtalt og droftet sä langt 
det er nodvendig for Domstolens begrunnelse. 

Rettslig bakgrunn 

17 Bestemmelsene det gjelder er EOS-avtalen artikkel 53, kommisjonsforordning 
(EOF) 123/85 av 12 desember 1984 om anvendelse av traktatens artikkel 85 
paragraf 3 pâ grupper av distribusjons- og serviceavtaler om motorkjoretoyer (OJ 
nr L 15. 18.1.1985, s 16). heretter omtalt som "forordning 123/85", og 
kommisjonsforordning (EF) 1475/95 av 28 j u n i 1995 om anvendelse av traktatens 
artikkel 85 paragraf 3 pâ grupper av distribusjons- og serviceavtaler om 
motorkjoretoyer, (OJ nr L 145, 29.6.1995. s 25), heretter omtalt som "forordning 
1475/95". 

18 EOS-avtalen artikkel 53 lyder: 

" 1 . Enhver avtale mellom fbretak, enhver beslutning truffet av 
sammenslutninger av fbretak og enhver form for samordnet opptreden som kan 
pâvirke handelen mellom avtalepartene, og som har til formât eller virkning â 
hindre, innskrenke eller vri konkurransen innen det territorium som er omfattet 
av denne avtale, skal vaere uforenlige med denne avtales funksjon og forbudt, 
saerlig slike som bestâr i 
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(a) directly or indirectly fix purchase or selling prices or any other trading 
conditions; 

(b) limit or control production, markets, technical development, or 
investment; 

(c) share markets or sources of supply, 
(d) apply dissimilar conditions to equivalent transactions with other trading 

parties, thereby placing them at a competitive disadvantage; 
(e) make the conclusion of contracts subject to acceptance by the other 

parties of supplementary obligations which, by their nature or according 
to commercial usage, have no connection with the subject of such 
contracts. 

2. Any agreements or decisions prohibited pursuant to this Article shall be 
automatically void. 

3. The provisions of paragraph 1 may, however, be declared inapplicable in 
the case of: 

any agreement or category of agreements between undertakings; 
any decision or category of decisions by associations of undertakings, 
any concerted practice or category of concerted practices; 

which contributes to improving the production or distribution of goods or to 
promoting technical or economic progress, while allowing consumers a fair share 
of the resulting benefit, and which does not: 
(a) impose on the undertakings concerned restrictions which are not 

indispensable to the attainment of these objectives; 
(b) afford such undertakings the possibility of eliminating competition in 

respect of a substantial part of the products in question " 

19 Article 53 EEA is identical in substance to Article 85 EC. Thus, Article 6 EEA 
and Article 3(2) o f the Agreement between the EFTA States on the Establishment 
o f a Surveillance Authori ty and a Court o f Justice are applicable when 
interpreting Art ic le 53 EEA. 

20 Certain agreements in the field o f motor vehicle distribution have been exempted 
f rom the scope o f Art icle 85 EC and Article 53 EEA by virtue o f Regulation 
123/85, subsequently replaced by Regulation 1475/95, see below. 

Applicability in time 

21 Article 53 EEA has been in force in the EFTA States o f the EEA since the entry 
into force o f the EEA Agreement on 1 January 1994. 

22 Regulation 123/85 was part o f the EEA Agreement when it entered into force 
(Act referred to in part B, No. 4, Annex X I V EEA) and was to remain in force, 
according to Art ic le 14 o f that Regulation, until 30 June 1995. 

9 
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a) ä fastsette pä direkte eller indirekte mate innkjops- eller utsalgspriser eller 
andre turretningsvilkär. 

b) ä begrense eller kontrollere produksjon, avsetning, teknisk utvikling eller 
investeringer, 

c) â dele opp markeder eller forsyningskilder. 
d) â anvende overfor handelspartnere ulike vilkär for likeverdige ytelser og 

derved stille dem ugunstigere i konkurransen. 
e) ä gjore inngäelsen av kontrakter avhengig av at medkontrahentene godtar 

tilleggsytelser som etter sin art eller etter vanlig forretningspraksis ikke 
har noen sammenheng med kontraktsgjenstanden. 

2 Avtaler eller beslutninger som er forbudt i henhold til denne artikkel. skal 
ikke ha noen rettsvirkning 

3. Det kan imidlertid erkkeres at bestemmelsene i nr 1 ikke skal anvendes pä 
avtaler eller grupper av avtaler mellom fbretak. 
beslutninger eller grupper av beslutninger t ruff et av sammenslutninger av 
foretak, og 
samordnet opptreden eller grupper av slik opptreden. 

som bidrar til â bedre produksjonen eller fordelingen av varene eller til â fremme 
den tekniske eller okonomiske utvikling. samtidig som de sikrer forbrukerne en 
rimelig andel av de fordetet- som er oppnadd, og uten 
a) a pälegge vedkommende fbretak restriksjoner som ikke er absolutt 

nodvendige for a na disse mal. eller 
b) a gi disse fbretak mulighet til a utelukke konkurranse for en vesentlig del 

av de varer det gjelder." 

19 EOS-avtalen artikkel 53 er innholdsmessig identisk med EF-traktaten artikkel 85. 
EOS-avtalen artikkel 6 og Axtalen mellom EFTA-statene om opprettelse av et 
Overvâkn ingsorgan og en Domstol artikkel 3(2) er sâ ledes anvendelige ved 
tolkningen av EOS-avtalen artikkel 53. 

20 Visse avtaler vedrorende distribusjon av motorkjoretoyer har bl i t t unntatt f ra 
anvendelsesomradet t i l EF-traktaten artikkel 85 og EOS-avtalen artikkel 53 
gjennom forordning 123/85. senere erstattet av forordning 1475/95. se nedenfor. 

Anvendelse i lid 

21 EOS-avtalen artikkel 53 har vasrt i kraft i EFTA-landene i EOS siden EOS-
avtalen trädte i kraf t den 1 januar 1994. 

22 Forordning 123/85 var en del av EOS-avtalen da den t rädte i kraf t (rettsakt 
henvist t i l i EOS-avtalen vedlegg X I V del B nr 4). og skulle. i henhold t i l dens 
artikkel 14. fortsette â gjelde t i l 30 juni 1995. 
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23 W i t b i n tbe Cornrnunity, tbe applicability o fRegula t ion 123/85 was extended u^^ 
30 September l995 by virtue o f A r t i c l e d o f Regu la t ion l475 /95 . Regulation 
1475/95 replaced Regulation 123/85 effective I October 1995 A r t i c l e 7 o f 
Regulation 1475/95 provides tbat agreements in force o n l O c t o b e r l 9 9 5 wbicb 
satisfied tbe conditions in Regulation 123/85 were to remain va l id unt i l 30 
September 1996 

24 Regulation 1475/95 was implemented i n tbe EEA Agreement pursuant to Art ic le 
98 EEA by JomtComrnit tee Decision N o . 4 6 / 9 6 o f ! 9 July 1996 (Ac t r e f e r r ed to 
i n p a r t B , N o . 4a, Annex X I V E E A ) According t o t b a t d e c i s i o n , Regulation 
1475/95 entered into f o r c e i n t b e EEA o n l August 1996, but w o u l d bave effect 
a s o f l O c t o b e r 1995. H o w e v e r , m e Joint Committee Decision empowered tbe 
individual EETAStates to adopt transitional measures fo r tbe p e r i o d f r o m l J u l y 
1995 t o ! 9 July 1996, i n so far as was necessary fo r constitutional reasons. 

25 I t is, in p rmcip le , amat t e r fo r tbe national court to determine tbe extent to wbicb 
Norway availed i t s e l f o f tbe p o s s i b i l i t y o f adopting transitional measures i n its 
national legislation fo r tbe period inques t ion . However, t b e C o u r t n o t e s t b a t , 
according to informat ion submitted by tbe Norwegian Gover rmten t , ^ 
positions w i t b regard to transitional measures seem to bave been adopted: 

a) i t was decided not to extend tbe applicability o fRegu la t ion 123/85 beyond 
30 June 1995; 

b) i t was decided not to apply Regulation 1475/95 b e f o r e l 9 J u l y ! 9 9 6 , w i t b 
tbe consequence tbat tbe transitional provision i n Art ic le 7 o f tbat 
Regulation d id not apply 

26 I f tbe national court f inds tbat tbis description o f national transitional measures is 
correct, tbes i tua t ion i n Norway m a y b e d e s c r i b e d a s f o l l o w s : f r o m 1 January 
1994 unt i l 30 June 1995, Art ic le 5 3 E E A w a s a p p l i c a b l e , w i t b tbe exemptions 
provided fo r i n Regulation 123/85. E r o m l J u l y l 9 9 5 unt i l 19 July 1996 only 
Art ic le 5 3 E E A w a s a p p l i c a b l e , w i t b no block e x e m p t i o n s . S i n c e l 9 J u l y 1996, 
Art ic le 53 E E A bas been applicable, w i tb tbe exemptions provided fo r i n 
Regulation 1475/95 

27 I t is contested i n tbe present case wbetber art agreement was concluded i n 
September 1995 by virtue o f CmeEs formal of fer and Jaegers purported 
acceptance thereof Based on tbe informat ion provided by tbe Norwegian 
Government concerning tbe adoption o f transitional measures, tbe alleged 
agreement i n September 1995 falls to be considered under Art ic le 5 3 E E A and 
relevant case law alone. 
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23 Innen Fellesskapet ble gyldigheten av forordning 123/85 forlenget t i l 30 
S e p t e m b e r 1995 i k raf t av forordning 1475/95 artikkel 13. Forordning 1475/95 
erstattet forordning 123/85 med vi rkning f r a 1 Oktober 1995. Forordning 1475/95 
artikkel 7 foreskriver at avtaler i k ra f t 1 O k t o b e r 1995 og som tilfredsstilte 
v i lkârene i forordning 123/85 skulle f o r b l i gyldige t i l 30 S e p t e m b e r 1996. 

24 Forordning 1475/95 ble gjor t t i l del av EOS-avtalen i henhold t i l EOS-avtalen 
artikkel 98 ved E O S - k o m i t é e n s vedtak nr 46/96 av 19 j u l i 1996 (rettsakt hen v i st 
t i l i EOS-avtalen vedlegg X I V del B nr 4a). I folge denne beslutningen t rädte 
forordning 1475/95 i k raf t innen EOS den 1 august 1996, men skulle anvendes 
med v i rkning f r a 1 O k t o b e r 1995. E O S - k o m i t é e n s beslutning ga imidler t id de 
individuelle EFTA-statene myndighet t i l â fastlegge overgangsordninger fo r 
perioden mel lom 1 j u l i 1995 og 19 j u l i 1996 i den utstrekning dette av 
konstitusjonelle grunner var nodvendig. 

25 Det er i prinsippet en sak fo r den nasjonale domstolen ä avgjore i hvilken 
utstrekning Norge benyttet seg av muligheten t i l â fastsette overgangsordninger i 
sin nasjonale lovgivning fo r den aktuelle perioden. Domstolen bemerket 
imidler t id at, i fo lge informasjon gitt av Den norske regjering, folgende synes â 
vaere vedtatt n â r det gjelder overgangsordninger: 

- a) det ble besternt â ikke forlenge anvendeligheten av forordning 123/85 ut 
over 3 0 j u n i 1995; 

b) det ble besternt â ikke anvende forordning 1475/95 fo r 19 j u l i 1996, 
med den konsekvens at overgangsbestemmelsen i den forordningens 
artikkel 7 ikke f i k k anvendelse. 

26 Dersom den nasjonale domstolen f inner at denne beskrivelsen av nasjonale 
overgangsordninger er r ik t ig , kan situasjonen i Norge beskrives som folger: Fra 1 
januar 1994 t i l 30 j u n i 1995 var E0S-avtalen artikkel 53 anvendelig med de 
fritakene som er foreskrevet i forordning 123/85. Fra 1 j u l i 1995 t i l 19 j u l i 1996 
var bare EOS-avtalen artikkel 53 anvendelig, uten gruppefritak. Siden 19 j u l i 
1996 har EOS-avtalen artikkel 53 vaert anvendelig, med de fritakene som er 
fastsatt i forordning 1475/95. 

27 I den foreliggende saken er det omtvistet hvorvidt en avtale ble sluttet i September 
1995 gjennom Opels formelle t i lbud og Jaegers tilsiktede aksept av dette. Pâ 
bakgrunn av informasjonen fremlagt av Den norske regjering om vedtagelsen av 
overgangsordninger, b l i r den pâs tâ t te avtalen i September 1995 a lêne â vurdere i 
henhold t i l EOS-avtalen artikkel 53 og relevant rettspraksis. 
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28 T h e C o u r t notes tbat the nat ionalcourt . in i t s f i r s t . secondandtb i rdques t ions , 
asks specifically about the situation in September 1995 The fourth, f i f t h and 
sixth questions are gene ra1ques t i onsabou t the in t e^ re t a t i ono fAr t i c1e53 EEA 
and not about either o f the two block exemptions. The Court w i l l l imi t its 
A d v i s o i y O p i n i o n accordingly. 

29 The defendant submits t h a t e v e n i f Regulation 123/85 was not formally in force 
inNor^vay in September 1995. it should be considered appl icablefor reasons o f 
homogeneity w i thCommuni ty law. 

30 That argument cannot he accepted It is for the EEA .loint Committee to 
implement new Community legislation in the EEA hy adoptingamendments to 
the Annexes and Protocols to the E E A . ^ 
o n e o f t h e fundamental principles o f the EEA Agreement, it fo l lows f rom the 
structure o f t h e Agreement and the legislative procedure provided for therein that 
this might not a l w a y s b e f u l l y a c h i e v e d i n t e r m s o f s i m u l t a n e o u s a p p b c a t i o n o f 
legislative measures. Thus. Article 102 EEA provides that decisions o f t h e E E A 
Jo in tCommi t t eesha l l hemade "asclosely as possible" to the adoption hy the 
Community o f the corresponding new Community legislation wi th a view to 
permit t ingasimul taneous application w i t h i n t h e C o m m u n i t y and E F T A p i l l a r s 
The decision o f the Joint Committee relevant to the present case implies that 
dur ingatrans i t ional period there would not necessarily he f u l l homogeneity.and 
there is no basis for challenging the validity o f tha t decision 

31 The defendant further submits that even though no block exemptions were 
formally in force in Norway in September 1995. Article 53 EEA should be 
interpreted in the light o fRegula t ion 123/85 for reasons ofhomogenei ty . 

32 The Court finds tbat one cannot interpret the general prohibition in Art ic le 53(1) 
EEA in order to bring it wi thm the t e ^ n s o f a b l o c k exemption w h i c h . i n itself, is 
not an interpretation o f the provision but an exemption, i.e. something which 
derogates f rom the provision 

^ ^ ^ ^ ^ ^ ^ 

33 By i t s fonr tbques t ion , w b i c b m e C o u r t c o n s i d e r s s b o u i d b e d e a h w i t h f i r s t , the 
national conrt seeks to ascertain tbe scope o f application o f Article 53 (1 )EEA which 
prohibits ^ ^ ^ ^ a h agreements between undertakingsandconcertedpracbces, 
which may affect trade between Contracting Parties, and have as meir object or e r^ 
me prevention, resection or distortion o f competition wi tbm me territory 
tbeEEAAgreement 
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28 Domstolen bemerker at den nasjonale domstolen i sitt forste, andre og tredje 
sporsmäl spot spesielt om situasJonen i September 1995. Det fjerde, femte og 
s jette sporsmäl er generelle sporsmäl om tolkningen av E0S-avtalen artikkel 53 
og ikke om noen av de to gruppefritakene. Domstolen v i l begrense sin radgivende 
uttalelse tilsvarende. 

29 Saksokte bevder at selv om forordning 123/85 ikke formelt var i kraf t i Norge i 
September 1995, bor den anses anvendelig av hensyn t i l ensartetbet med 
fellesskapsretten. 

30 Dette argumente! kan ikke godtas. Det er opp t i l E 0 S - k o m i t é e n â overfore ny 
lovgivning i Fellesskapet t i l EOS ved ä vedta endringer i EOS-avtalens vedlegg 
og protokoller. Og selv om ensartetbet er et av EOS-avtalens fundamentale 
prinsipper, folger det av avtalens struktur og den lovgivningsprosedyren som er 
fastsatt i denne at dette ikke all t id füll t ut kan oppnäs i forhold t i l samtidig 
anvendelse av lovgivningstiltakene. Säledes fastsetter EOS-avtalen artikkel 102 at 
EOS-komi téens beslutninger skal treffes "sa naer som mul ig i t id" etter at 
Fellesskapet har vedtatt tilsvarende nytt regelverk. med sikte pâ â gjore det mul ig 
med en samtidig iverksettelse innen Fellesskaps- og EFTA-pilarene. Den 
relevante beslutningen av EOS-komi téen i den foreliggende saken innebasrer at 
det i lopet av overgangsperioden ikke nodvendigvis vi l le b l i f u l l ensartetbet, og 
det er ikke grunnlag for â angripe denne beslutningen. 

3 1 Saksokte bevder videre at selv om det formelt sett ikke var noe gruppefritak i 
kraft i Norge i September 1995. bor EOS-avtalen artikkel 53 tolkes i lys av 
forordning 123/85 av hensyn t i l ensartetbet. 

32 Domstolen finner at man ikke kan tolke det generelle forbudet i EOS-avtalen 
artikkel 53 nr 1 for â bringe det innenfor rammen av et gruppefritak som i seg 
selv ikke er en tolkning av bestemmelsen. inen et fr i tak, dvs noe som fraviker f ra 
bestemmelsen. 

De 1 fie nie sp o rs malet 

33 Med sitt f je rde sporsmäl , som Domstolen anser bor behandles forst, soker den 
nasjonale domstolen à f â brakt pâ det rené anvende l se somrâde t f o r E0S-avtalen 
artikkel 53 nr 1, som blant annet setter forbud mot aile avtaler mel lom foretak og 
samordnet opptreden som kan pâvirke handelen mel lom avtalepartene og som har 
t i l formal eller v i rkning â hindre, innskrenke eller v r i konkurransen innen det 
terri torium som er omfattet av EOS-avtalen. 
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34 v y f n l e t h e ^ ^ ^ a r g u e s tbat Article 53 E E A a p p h e s t o s i t u a t i o n s where, in a 
gradual process o f concludmg an agteement,one o f me parties basg ivena legafJy 
bmdmg offer, as wel l as to ail conditions and understandings w i t h m ^ ^ 
C ^ ^ ^ ^ r ^ ^ ^ ^ ^ a n d t h e ^ T ^ ^ ^ ^ ^ ^ ^ ^ ^ 
support the ^ ^ ^ ^ ^ ^ v i e w , ^ . , t h a t Article 53(1) EEA applies to agreements 
not to negotiations winch do not curnnnateinan agreement. 

35 f n e C ^ ^ n o t e s mat me concept o f ^agreement^ m Article 53(1) EEA is an 
autonomous concept,wlticb does not m l l y correspond to the concept of^agreemenf^ 
in different national legal systems According to decisions o f the E d and CEI 
r e g a r d m g m e c o n c e p t m A r t i c l e 8 5 ( l ) E C , m ^ 
an^agreement^ wi tmn t b e m e a n i n g o f t b e p r o v i s i o n i s a n e x p r e s s i o n o f a j o i n t 
m t e n t i o n o f t h e p a r t i e s m v o l v e d t o conduct themselves on me m a r k e t m a s p e c i f i c 
way, me object or effect o f m e conduct bemg the prevention, restriction or distor^^ 
o f competition (see me j u d g m e n t m C a s e 4 1 / 6 9 ^ C ^ C ^ ^ ^ ^ ^ 
^19701^ ECR 6 6 1 , p a r a g r a p h i a ; and me judgmentmJo ined Cases 209 to 215 and 
2 1 8 / 7 8 ^ ^ ^ ^ ^ v C ^ ^ ^ ^ 1 9 8 0 ^ E C R 
C E l m C a s e T - 7 ^ ^ ^ ^ C ^ ^ v ^ 

36 f b e Court further notes that negotiations which have n o t y e t cuhninated in an 
expression o f a j o m t m t e n t i o n are not covered by tbe concept ^agreement^mArticle 
53(1) EEA. Nor does the provision apply to unilateral conduct o f an undertaking, 
mcludmg offers m a d e f o r tbe conclusion o f a c o n t r a c t as long as the o f ^ 
been accepted by other p a r t y m m e sense o f expressmg an mtention to adhere to tbe 
provisions in the offer 

37 Eor the sake o f completeness, tbe Court notes tbat tbe o f f e r f o r a c o n r r a c t made by 
Opel was accepted hy Jan and Kristian Jaeger on all points except on those allegedly 
m c o n f l i c t wi th Article 53 EEA I f under na t iona l con t r ac t l aw ,an agreement is 
found to have heen concluded hut without the contested clauses, such an agreement 
would not he contrary to A t t i c l e 5 3 ( l ) E E A since i t would not contain the allegedly 
illegal terms 

38 f ^ e a n s w e r t o t b e f o u r t h q u e s t i o n m u s t t b e r e t b r e b e m ^ about an 
agreement or an agreement to enter into an agreement amount to an^agreement" 
w i t h i n t h e m e a m n g o f Art ic le 5 3 ( l ^ E E A o n l y i f there is an express ionof the 
par t ies^havingreachedajo in t intention to conduct themselves on the market i n a 
specific way 

^ ^ ^ ^ ^ ^ 

39 i t is argued by tbe 
conduct o f an undertaking which, although seemingly unilateral, relates to tbe 
rmdertal^g^sagreements wi th third patties fb i scon ten t i 
t b e f i f l n q u e s t i o n o f tbe nat ionale 
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34 Mens saksoker hevder at E0S-avtalen artikkel 53 f â r anvendelse i situasjoner 
hvor, i en gradvis prosess fo r â slutte en avtale, en av partene har gitt et rettslig 
bindende t i lbud, sâvel som p â alle vi lkâr og fors tâe l se r i lopet av denne 
prosessen, stotter Kommisjonen for De europeiske fellesskap og EFTAs 
overvâkningsorgan saksoktes syn, som er at EOS-avtalen artikkel 53 nr 1 fâr 
anvendelse p â avtaler og ikke p â forhandlinger som ikke resulterer i en avtale. 

35 Domstolen bemerker at begrepet "avtale" i EOS-avtalen artikkel 53 nr 1 er et 
autonomt begrep som ikke fü l l t ut sammenfaller med begrepet "avtale" i 
forskjel l ige nasjonale rettssystemer. Ifolge avgjorelser f r a EF-domstolen og 
Forsteinstansretten hva gjelder begrepet i EF-traktaten artikkel 85 nr 1, er 
mins tevi lkäre t f o r at det skal vaere en "avtale" i bestemmelsens betydning at 
partene som er involvert har en uttrykt feiles v i l j e t i l â innrette seg p ä markedet 
p ä en besternt m ä t e og at f o rmä le t eller virkningen av atferden er â hindre, 
innskrenke eller v r i konkurransen (se dommen i sak 41/69 ACF Chemiefarma mot 
Kommisjonen [1970] ECR 661, avsnitt 112; og dommen i forente saker 209 t i l 215 
og 218/78 Van Landewyck mot Kommisjonen [1980] ECR 3125, avsnitt 86; og av 
Forsteinstansretten i sak T-7/89 Hercules Chemicals mot Kommisjonen [1991] ECR 
11-1711). 

36 Domstolen bemerker videre at forhandlinger som forelopig ikke har resultert i en 
uttrykt feiles v i l j e ikke er dekket av begrepet "avtale" i EOS-avtalen artikkel 53 nr 
1. Heller ikke f â r bestemmelsen anvendelse p ä ensidig atferd av et foretak, 
innbefattet t i lbud utarbeidet f o r â slutte en k o n ü a k t , sä lenge tilbudet ikke er bl i t t 
akseptert av andre parten i betydningen av â uttrykke en v i l j e t i l â overholde 
bestemmelsene i tilbudet. 

37 For fullstendighets skyld bemerker Domstolen at tilbudet om en kontrakt som ble 
gitt av Opel ble akseptert av Jan og Kris t ian Jaeger p ä alle punkter med unntak av 
de som hevdes â vaere i strid med EOS-avtalen artikkel 53. Dersom det b l i r 
funnet, etter nasjonal rett, at avtale er inngâtt , men uten de omtvistede klausulene, 
vi l le en slik avtale ikke vaere i strid med EOS-avtalen artikkel 53 nr 1 siden den 
ikke vi l le inneholde de pâs tâ t t ulovlige vi lkärene. 

38 Svaret p â det f je rde sporsmäle t m ä derfor b l i at forhandlinger om en avtale eller 
en avtale om â inngâ avtale utgjor en "avtale" i betydningen av EOS-avtalen 
artikkel 53 nr 1 bare dersom partene har kommet t i l en ut trykt feiles v i l j e t i l â 
innrette seg p â markedet p â en besternt mä te . 

Det femte sporsmälet 

39 Det er hevdet av saksoker at anvendeligheten av EOS-avtalen artikkel 53 m 1 
omfatter et foretaks atferd som, selv om den tilsynelatende er ensidig, relaterer 
seg t i l foretakets avtaler med tredjeparter. Denne p â s t a n d e n synes â vaere 
grunnlaget f o r det femte sporsmäle t f ra den nasjonale domstolen, som spor om en 
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dealer falls to be examined under Article 53 L :FA when the refusal can serve to 
enforce an anti-competitive policy or contractual practice between the importer and 
other dealers. 

40 In this connection, the plaint iff refers to Case C-107 82 / v ( 'ommi.ssion 11983| 
[•CR 3151. where the F.CJ found that a refusal to approve a distributor for a system 
of selective distribution was not unilateral conduct but formed part of the contractual 
relations between tbe undertaking and resellers, since the admission o f a distributor 
was based on the acceptance, tacit or express, by the contracting parties o f the policy 
pursued by the undertaking, which required the exclusion from the network of all 
distributors which qualified for admission but were not prepared to adhere to the 
policy 

41 For the purpose o f determining w hether Article 53( 1 ) FFA applies to a situation such 
as in the present case, the ( 'our! finds that the criteria established in the above-
mentioned case A FA r v ( 'ommission are relevant. 

42 The answer to the f i f t h question must be that where a car importer operates a 
distribution system w hich may affect channels of distribution and the conditions of 
which are not negotiable and are imposed on all accepted dealers, a refusal to accept 
a dealer forms part of the contractual relations between the undertaking and its 
dealers which fall to be examined under Article 53 H FA. 

43 The Court adds that, for an analysis o f a disnibution system under Article 53 HKA. 
the essential assessment is whether prevention, restriction or distortion o f competition 
follows from agreements or concerted practices. The assessment must also take into 
account the extent to which restrictions on competition inherent in the different 
arrangements can be accepted as enhancing competition and being beneficial to tbe 
consumer. The categorization of the different systems is of lesser importance. 

44 It is for the national court to assess whether the conditions set out above arc met in 
the case before it. 

The third question 

45 Wi th its third question, the national court seeks to ascertain whether under 
Article 53(1) EEA an importer o f motor vehicles, in September 1995, was under 
an obligation to enter into a dealership agreement wi th any or all who wished to 
become dealers and who otherwise met the qualitative criteria which the importer 
could l a w f u l l y impose on'dealers. 
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nektelse av a oppta en forhandler skal vurderes under EOS-avtalen artikkel 53 nàr 
nektelsen kan tjene t i l à hàndheve en konkurransehindrende policy eller 
avtalepraksis mellom importoren og andre forhandlere. 

40 I denne sammenhengen viser saksoker t i l sak C-107/82. AUG mot Kommisjonen 
[19831 ECR 3151. hvor EF-domstolen fant at en nektelse av à godkjenne en 
distributor i et system av selektiv distribusjon ikke var en ensidig handling, men 
utgjorde en del av de kontraktsmessige lorbindelser mellom foretaket og dets 
forhandlere siden opptagelsen av en forhandler var bygget pâ kontraktspartenes 
stilltiende eller uttiykkelig aksept av den policy som ble fulgt av selskapet. som 
krevet utelukkelse fra systemet av kvali(Isertc forhandlere som ikke var innforstàtt 
med a folge denne policy. 

41 For a avgjore h \ o i \ i d t EOS-avtalen artikkel 53 nr 1 far anvendelse i en situasjon som 
i den foreliggende saken. (Inner Domstolen at kriteriene etablert i den ovennevnte 
saken AUG mot Kommisjonen er relevante. 

42 Svaret pa det femte sporsmäle t ma bli at hvor en bi l importor driver et 
distribusjonssystem som kan pävirke distribusjonskanaler og hvor vi lkârene ikke er 
gjenstand for forbandling og er pâlagt alle godkjente forhandlere. utgjor et avslag 
pâ a oppta en forhandler en del av det kontraktsmessige forholdet mellom importoren 
og dets forhandlere som er gjenstand for proving under EOS-avtalen artikkel 53. 

43 Domstolen t i l foyer at for en analyse av et distribusjonssystem under EOS-avtalen 
artikkel 53. er den avgjorende vurderingen hvorvidt konkurransen h indies, 
innskrenkes eller \ r i s som en folge av avtaler eller samordnet opptreden. 
\ urderingen ma ogsâ ta i betraktning i hvilken utstrekning 
konkurransebegrensmngene som er iboende i de forskjell ige ordningene kan 
aksepteres som konkurransefremmende og ril gurrst for forbnikeren. 
Kategoiiseringen av de forskjellige systemene er av mindre betydning. 

44 Det er for den nasjonale domstolen â vurdere hvorvidt vilkârene oppsblt ovenfor er 
oppfylt i saken for den. 

Det tredje sporsmälet 

45 Med sitt tredje sporsmäl soker den nasjonale domstolen â fâ brakt pâ det rene 
hvorvidt en importor av motorkjoretoyer etter EOS-avtalen artikkel 53 i 
September 1995 hadde pl ik t t i l â inngâ forhandleravtale med noen eller alle de 
som onsket â vaere forhandlere og som for ovrig fy l te de kvalitative kriteriene 
som importoren lov l ig kunne sette t i l forhandlere. 
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Charter n t O e e ^ 

46 f h e ^ ^ ^ s u b n n t s mat Article 53 (1 )EEA must be m t e r p r e t e d s o ^ 
o f new motor vehic les inSeptemberl995 had an obligation to enter into dealership 
agreements wi th some or all o f those who wished to he dealers and met the 
qualitative criteria which tbe importer could lawmlly impose onadealer 

47 f h e ^ ^ ^ ^ the ^ ^ ^ ^ and the C ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ C ^ ^ ^ ^ a r e o f t n e o p i m 
o n i m p o r t e r s o f c a r s a n y duty t o c o n c l u d e a c o n t r a c t w i m p e r s o n s o r c o m p a n i e s 
wisltmg to become new car dealersman area where there is r o o m f o r several dealers. 

48 T h e C ^ ^ n o t e s t h a t , i n t h e e a s e o f cer ta inse lec t ivedis t r ibut ionsys tems, an 
importer, i n o r d e r n o t t o i n f t i n g e A r t i c l e 5 3 ( l ) E E A , m a y b e e o m e o b l i g e d t o 
aeeept all potential dealers who meet qualitative criteria imposed hy me importer, 
f h u s , depending on the circumstances,arefusal to acceptadealer may constitute 
an infringement o f Ar t ic le 53(1) E E A . l f the distributor nevertheless r e ^ 
comply w i t h that requirement, tbe legal consequences may b e , f o r i n s t a n c e , t h a t 
fines are levied, or that the distributor is denied an individual exemption i n 
p r o c e d u r e s b e f o r e t h e E E f A S u r v e i l l a n c e Authori ty or t b e C o n n m s s i o n o f ^ 
European Communities(see Art ic le 56 EEA) . 

49 But t h e r e i s n o b a s i s u n d e r Art ic le 53 EEA for imposing u p o n a n u n w i l l i n g 
d i s t r i bu to radu ty to enter i n t o a s p e c i f i c dealership agreement(see the judgment 
o f t h e C E l i n C a s e f - 2 4 / 9 0 B ^ ^ 
situation might be different under Art ic le 54 EEA, but there is no mdication that 
that provision applies i n tbe present case. 

50 f b e Court adds t h a t a d e n i a l o f e n t e r i n g i n t o a n a g r e e m e n t m a y h a v e various 
legal consequences under applicable national laws, such as an obligation to make 
good me damage caused t o a t b i r d p a r t y , o r a p o s s i b l e obligation to enter i n t o a 
contract. Consequent ly , i t is possible t b a t a n a t i o n a l c o u r t may have the power 
under the rules o f national law to order one trader to enter i n t o a e o n t r a c t w i t h 
another f b i s is to be determined under national law. 

51 f b e answer to the th i rd question must therefore be tbat Ar t ic le 53(1) E E A does 
not impose an obligation on an importer o f motor vehicles to enter into a 
dealership agreement w i t h any or all who wish to become dealers and who 
otherwise meet the qualitative c r i te r ia the importer could l a w f u l l y impose on 
dealers i n September 1995 

7 B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

52 B y its f i r s t and second questions, the national court asks whether certain 
conditions i n a motor vehicle dealership agreement requiring a specific 
o w n e r s f n p s t r u e t m e i n t h e d e a l e r c o m p a n y and r e s t r i c t i n g ^ 
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Kapittel III. Avgjorelser av Domstolen: Sak E-3/97 

46 Saksoker hevder at E0S-avtalen artikkel 53 nr 1 m ä tolkes slik at en importor av nye 
motorkjoretoyer i September 1995 hadde en plikt t i l â inngâ forhandleravtaler med 
noen eller alle av dem som onsket â b l i forhandlere og oppfylte de kvalitative 
kriteriene som importoren lovl ig kunne sette t i l en forhandler. 

47 Saksokte, EFTAs overvâkningsorgan og Kommisjonen for De europeiske fellesskap 
er av den oppfatning at E0S-avtalen ikke pâlegger bilimportorer noen plikt t i l â slutte 
en kontrakt med personer eller selskaper som onsker â b l i nye bilforhandlere i et 
omrâde hvor det er rom for flere forhandlere. 

48 Domstolen bemerker at i forbindelse med enkelte selektive distribusjonssystemer 
kan en importor, for à u n n g â â bryte EOS-avtalen artikkel 53 m 1, b l i tvunget t i l â 
akseptere aile potensielle forhandlere som oppfyl ler de kvalitative kriteriene 
pâ lag t av importoren. Sâ ledes kan, avhengig av omstendighetene, et avslag p â â 
oppta en forhandler innebaere et brudd p â EOS-avtalen artikkel 53 nr 1. Dersom 
distributoren likevel avs lâ r â oppfyl le det kravet, kan de rettslige konsekvensene 
fo r eksempel bli at det pâ legges boter eller at distributoren nektes et ind iv idue l l 
f r i tak i prosedyrer for EFTAs overvâkn ingsorgan eller Kommisjonen fo r De 
europeiske fellesskap (se EOS-avtalen artikkel 56). 

49 M e n det er intet grunnlag i EOS-avtalen artikkel 53 fo r â pâ legge en u v i l l i g 
distributor en p l i k t til â inngâ en konkret forhandleravtale (se Forsteinstansrettens 
dorn i sak T-24/90 Automec mot Kommisjonen [1992] ECR 11-2223). Situasjonen 
kan vaere annerledes under EOS-avtalen artikkel 54, men det er intet som tyder p â 
at denne bestemmelsen f â r anvendelse i den foreliggende saken. 

50 Domstolen t i l foye r at en nektelse av â inngâ avtale kan ha forskjel l ige rettslige 
konsekvenser etter relevant nasjonal lovgivning, sa som en forpliktelse t i l â 
erstatte det tap som er p â f o r t en tredjemann, eller en mul ig forpliktelse t i l â inngâ 
avtale. Folgelig er det mul ig at en nasjonal domstol har kompetanse etter 
nasjonale rettsregler t i l â pâ legge en naeringsdrivende â inngâ avtale med en 
annen. Dette m â avgjores etter nasjonal reft. 

51 Svaret p â det tredje spo r smä le t m â derfor b l i at EOS-avtalen artikkel 53 nr 1 
pâ legger ingen plikt f o r en importor av motorkjoretoyer t i l â inngâ en 
forhandleravtale med noen eller aile som onsker â b l i forhandlere og som ellers 
t i lfredssti l ler de kvalitative kriteriene importoren lov l ig kunne sette fo r 
forhandlere i September 1995. 

Det forste og det andre sporsmälet 

52 I sitt forste og andre spor smä l spor den nasjonale domstolen om visse vi lkär i en 
forhandleravtale vedrorende motorkjoretoyer som krever en besternt 
aksjonaerstruktur hos forhandlerselskapet og som begrenser eiemes rett t i l â ha 
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chap^r^rt^Ac^lousorthcconrrcase^^^^ 

have ownership interests in other c o m p a n i c s i n v o l v c d i n c a r d c a l i t t g arc covered 
by the prohibit ion in Article 53 (1 )EEA. 

53 T h c C o u r t n o r m a l thcnat tonal court asks about a r t i c l e 53(1) IT^A. c f tbe 
rules ou selective distr ibut ions referring lor tbe latter expression to tbe 
interpretation o f tbe general prohibition developed in tbe case ^ / B ^ v 
C ^ ^ ^ ^ ^ [1977^ I CR 1875 and subsequent case law Tbc Court notes 
however that the questions do not relate to the applicability ol the block 
exemption in Regulation 123^5 

^4 I h c ^ / ^ ^ ^ ^ / p o i n t s out that the Ccncra l^ lanagcrwas to ownatlcast51^4^ o f the 
shares and that the Chairman ol the l^oard was expected t o h o l d thcrcmannng 
shares Thc51^^ rcquncmcn t p rcvcn ts thcdca lc rcompany f r o m j o m m g a g r o u p 
ol dealers m particular f rom beconnnga subsidiary m a group winch deals in 
ntotor vehicles ol o thcrntakcs t lnough other subsnluu ics The clause lurthcrntorc 
prevents groups f rom dcalmg in new motor vehicles ol other makes The 
conditions on ownership structure do not consist ol objective criteria ol a 
qualitative naturcrclat ing to the tcchnica lqua l i l i ca t ionsol the dealer or its staff 
wnhm the meaning ol the judgment ol the I C I and they arc not 
indispensable wnhin the mcamng ol that judgment The p la inbl l lurthcrtnorc 
states that Opc lhasadnt i t t cd that its practice concerning unposingcondnions on 
owncrs lnps t ruc tu rcd i lTc r swi th rcga rd to^ncw^ and ^old^ dealers Ihc p la in t i f f 
concludes f rom tins that Opcl^spracttcc is obviously discrnninatory. 

55 With respect to the requirement forbidding ownership interests in other 
companies winch d c a l a n d o r hold ownc r s lnpnnc rc s t sn to thc rcompan ic swh ich 
deal in motor vehicles.the p l a i n t i l f s u b n n t s t h a t t h c r c a l o b j c c t o l this condition 
t s t o b r c a k u p a s t r o n g c o m p c t n o r w h o over many years hasdemonstrated the 
ability to build up sales ol different car makes It must be considered that the 
object o f suchacondi t ion is to ensure that the dealer and even the shareholders in 
the dealer company may only d c a l i n one make o f c a r Tins distorts competition 
because it renders impossible multi-brand dcalcrshipsand the building up o f a 
strong dealer stage, thereby weakening intcr-brand competition. 

56 The ^ ^ ^ ^ is o f the opimon that the distribution system operated by it in 
Norway is not an open selective distribution system of the kind dealt wi th by the 
ECJ in its judgments i n ^ ^ a n d ^ ^ B Ho 
the criteria applied by it in the case at hand regarding ownership structure in 
connection wi th the selection ol ns dealers inust be viewed as non-discriminatoty 
and necessary to ensure reasonable distribution o f such advanced technical 
p roduc t s a sca r sand thc rc fo rc in conformity wi th the principles applied by the 
ECJ in its judgment. The ownership structure clause is. in the defendants 
vicw^ancccssary tool to ensure that the dealer is able to f u l f i l its duties under the 
contract The defendant states tbat the EEA Agreement docs not prohibit an 
importer andancw^po tcn t i a l dealer f rom agreeing o n a c o n d i t t o n for future co­
operation to the effect tbat the owner and general manager arc not to bold shares 
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Kaplnelltl Av^o^^eravDon^^^n:sa^l^^97 

eterinteresseriandre selskaper som er i n v o l v e r t i f o r h a n d l i n g a v motorkjoretoyer. 
omfattes avforbnde t iEOS-av ta len artikkel 53 m l . 

53 Doms to l enbemerke ra tdennas jona l edoms to l ensporo rn "EOS-avtalen artikkel 
5 3 m l . j l regleneom selektiv distribusjon". og viser for det sistnevntenttrykk t i l 
den tolkningen av det generelle forbndet som er ntviklet i saken mot 
A ^ ^ ^ ^ j ! 9 7 7 [ l ^ R 1875 og senere rettspraksis. Domstolen bemerker 
inndlerbd at sporsmalene ikke relaterer seg t i l anvendelsen av grnppefritaket i 
lorordnmg 123/85. 

^1 peker pa at daglig leder skulle eie minst 5 1 % av aksjene og at 
styrelormannen var forventet a inneha resten av aksjene Kravet om 5 1 % 
avskjaererlorhandlerselskapet fra â i n n g ä i et konser i iav forhandlere. ogsaerlig 
Ira a innga som datterselskap i et konsem som forhandler motorkjoretoyer av 
andre merker gjennom andre datterselskap. Videre vi l klausulen hindre konsertter 
i a lorhandle nye motorkjoretoyer av andre merker Vilkarene om eierstruktur 
b e s t a r i k k e a v o b j e k t i v e k r i t e r i e r a v k v a l i t e t s m e s s i g a r t s o m g j e l d e r d e t e k n i s k e 
kval i l ikas jonenet i l forhandleren eller bans s tab ibe tydningenavEE-domsto lens 
^ / ^ ^ d o m og de er ikke uunnvaerlige i denne dommens forstand Saksoker 
hevdervidere at Opel har innrommet at dets p r a k s i s n â r d e t g j e l d e r vilkâr som 
stdles om eierstrnktnr varierer i lorhold t i l "nye" og "garnie" forhandlere 
Saksoker konklnderer pa bakgrunn av dette at Opels praksis âpenbar t er 
diskriminierende 

55 ^ar det gjelder kravet som forbyr eierinteresseriandre selskaper som forhandler 
og/eller bar eierinteresser i andre selskaper som forhandler motorkjoretoyer 
hevder saksoker a tdet reelle forinâlet med dette v i l k â r e t e r â b r y t e o p p e n s t e r k 
konknrrent som i e n a r r e k k e h a r v i s t evnen t i l â b y g g e o p p sa lgav forskjel l ige 
merker l o r i n a l e t m e d e t s l i k t v i l k a r m a a n s e s â v a e r e â s i k r e a t f o r h a n d l e r e n o g 
selv aksjonaereneiforhandlerselskapet bare kan forhandlee t tb i lmerke .Det te v t i r 
konknrransenfordi de tumul iggjor f le rmerkerepresentas jonogoppbygningen av 
et s terktforhandlerledd.Konktnranse mellom merker v i l derfor b l i svekket. 

56 er av den oppfatning at det distribnsjonssystemet som Opel driver i 
Norge ikke er et âpent selektivt disfribusjonssystem av den type som EE-
domstolen bebandlet i og ^ ^ - d o m m e n e . Det bevdes imidler t id at 
kriteriene som Opel anvender i den foreliggende saken med hensyn t i l 
eierstrnktnr vedn tve lge l senavs ine fo rband le re nnder enbver o m s t e n d i g b e t m â 
ses som i k k e - d i s k r i m i n e r e n d e o g n o d v e n d i g e f o r â s i k r e en r imelig distribusjon av 
avansertetekniske produkter s â s o t n b i l e r . o g sâledes erioverensstenmtelse med 
prinsippene anvendt av EE-domstolen i ^ / ^ - d o t n m e n . Etter saksoktes 
oppfanting er e ie r snuk tur^ i lkâ re t et n o d v e n d i g v e r k t o v f o r â s i k r e at forhandleren 
e r i s t a n d t i l â o p p r y l l e sine fo^ l ik t e l se r etter konttakten.Saksokte frembolder at 
E O S a v t a l e n i k k e f o r b y r e n i m p o r t o r o g e n n y p o t e n s i e l l f o r b a n d l e t a a v t a l e e t 
vilkâr for f remtid igsamarbeid som innebaerer at eieren og daglig leder ikke skal 
inneba aksjer i konknrrerende virksombeter eller ikke skal engasjere seg i 

15 



Chapter III. Decisions of the Court: Case E-3/97 

in competing operations or are not to engage in competing operations. This 
requirement helps to bui ld up a community o f interest between the ownership 
interests and management. This enhances the dealerships' economic basis, 
productivity, the technical and economic development o f the products and 
services and is i n the interest o f consumers. 

57 In its written observations, the EFTA Surveillance Authority stated, w i th reference to 
the assumption in the request for an advisory opinion, that a selective distribution 
system was established. It referred to the AEG judgment o f the ECJ, and submitted 
that Article 53(1) EEA was infringed i f Opel denied access for potential dealers who 
fu l f i l l ed the quabtative criteria which Opel could lawful ly set. A t the oral hearing, 
based on further information then available, the EFTA Surveillance Authority 
pointed out that the system operated by Opel does not appear to be such a system. 

58 W i t h regard to the clauses i n question, the E F T A Surveillance Author i ty submits 
that the condit ion o f a certain shareholder structure wou ld by i tself i n most cases 
amount to a restriction o f competition w i th in the meaning o f Ar t ic le 53(1) EEA. 
The restrictive effect o f such a condition seems to be strengthened due to the 
nature o f the business i n question. The establishment o f a dealership company 
w i l l of ten require a substantial amount o f capital which, in turn, may restrict 
potential dealers f r o m applying fo r dealerships, due to the condit ion on 
shareholder structure. A dealership company w i l l frequently be unable to finance 
the whole activity through loans, but w i l l have to possess a certain amount o f 
equity capital i n order to obtain loans and thus operate a business. Even i f i t were 
economically possible to start a new business without equity capital, national 
legislation i n many E E A States requires that economic activities may only be 
carried out i f certain requirements as to min imum equity capital are f u l f i l l e d . 

59 A condition wh ich requires a specific shareholder structure may also imply a 
restriction on the possibili ty fo r shareholders' to sell their shares. I f this condition 
implies that the owner or owners may only sell their shares to the other owners o f 
the dealership company, or only w i t h the prior consent o f the supplier, such a 
condition may also imply certain foreclosure effects f o r new, potential dealers 
since i t may be d i f f i c u l t to enter the market through the acquisition o f shares in 
existing companies. The E F T A Surveillance Author i ty concludes that such a 
condition would , i n most cases and regardless o f the aim, constitute a restriction 
w i th in the meaning o f Art ic le 53(1) EEA and wou ld thus be contrary to that 
Art ic le i f the agreement also affects trade and competition. 

60 The requirement imposed on the owner and the General Manager not to own 
shares in other companies retailing cars, or companies owning parts o f such 
undertakings, is not a qualitative criterion w i th in the meaning o f Metro but rather 
amounts to a restriction o f competition w i th in the meaning o f Ar t ic le 53(1) EEA, 
regardless o f the aim o f the condition. 
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K a p i ^ l ^ A v ^ ^ 

k o n t i e r e n d e virksombeter. Dette vi lkâret bidrar t i l â bygge opp et 
interessefellesskap mel lom eierinteressene og lederen Dette starker 
fo rbandlerv i rksombetensokonomiskegrnnnlag ,prodnkt iv i te ten ,den tekniskeog 
okonomisken tv ik l ingenavprodnk teneogse rv ieen ,oge r i fo rb rnke rnes interesse. 

57 1 sitt skrif t l ige innlegg a n t o k ^ T ^ ^ ^ ^ ^ ^ ^ ^ nnder benvisning t i l 
f r e m s t i l l i n g e n i a n m o d n i n g e n o m e n r â d g i v e n d e n t t a l e l s e , a t d e t v a r e t a b l e r t e t 
selektivtdistribnsjonssystem. Det v i s t e t i l B ^ ^ - d o m m e n f r a E E - d o m s t o l e n og 
bevdet at EOS-avtalen artikkel 5 3 m l var over t râdt dersom Opel nektetadgang 
fo r potensielle forbandlere som oppfylte de kvalitetsl^av Opel lov l igknrmese t te . 
Under den m n n t l i g e b o r i n g e n , o g p â b a k g r n n n a v n a e r m e r e i n f o r m a s j o n s o m d a 
var t i l g j e n g e l i g , p e k t e E E T A s o v e t ^ v â k n i n g s o r g a n p â at systemet Opel driver ikke 
s y n e s â v a e r e et slikt system. 

58 M e d bensyn t i l v i lkârene det er sporsmäl o m , b e v d e r E E f As overvâkn ingsorgan 
at vilkaret om enbestemt aksjonaersttrtktnr i de fleste t i l fe l ler i seg selv vi l le 
n t g j o r e e n b e g r e n s n i n g a v k o n k n r r a n s e n i b e n b o l d t i l EOS-avtalen artikkel 53 nr 
E D e n b e g r e n s e n d e v i r k n i n g a v e t slikt vi lkâr synes â b l i s t y r k e t p â g r n n n av 
vedkommende virksombets natnr. 1 mange t i l fe l ler v i l le opprettelsen av et 
forbandlerselskap kreve en betydelig kapital, noe som i sin tnr, p â gmnn av 
v i l k â r e t o m e n a k s j o n a e r s t r n k t n r , v i l l e k n n n e b i n d r e p o t e n s i e l l e tbrbandlere i â 
soke omforbandlervirksornnet . Et forbandlerselskap v i l ofte vaere n t e a v s t a n ^ 
â f i n a n s i e r e b e l e v i r k s o m b e t e n g j e n n o m l â n , men v i l matte ba en v i s s s t o r r e l s e p â 
e g e n k a p i t a l e n f o r â k n r m e f â l â n o g sâ ledes knrme drive virksombeten. S e l v o m 
det sknlle vaere okonomisk m n l i g â b e g y n n e en nyv i rk so rnbe tn t en egenkapital, 
l^ever nasjonal lovgivningimangeEOS-s ta te r at okonomiskvirksombet bare kan 
ntoves dersom visse l^av med bensyn t i l en minsteegern^apital er oppfyl t . 

59 E t v i l k â r o m e n b e s t e m t a k s j o n a e r s t m k t n r k a n o g s â i n n e b a e r e e n b e g r e n s n i n g i 
aksjonaerenes m n l i g b e t t i l â s e l g e sine aksjer. Dersom dette vilkaret innebaerer at 
eieren eller eieme bare kan selge sine aksjer t i l de andre eieme i 
forbandlerselskapet, eller bare med f o r n t g â e n d e s a m t y l d ^ e f r a leverandoren,vi l le 
et slikt v i lkâr ogsâ knrme innebaere visse ntelnkkelsesvirkninger fo r nye, 
po t ens i e l l e fo rband le r e , e t t e r somde tv i lknnne v a e r e v a n s k e l i g â k o m m e i n n p â 
markedet g j e n n o m e r v e r v a v a k s j e r i s e l s k a p e r s o m a l l e r e d e eksisterer EETAs 
ove rvâkn ingso rgan konklnderer med at et slikt vilkâr, i de fleste t i l fe l le r og 
navbeng igavformale t ,v i l l e innebaere en begrensn ing ibenbold t i l EOS-avtalen 
a r t i l d ^ e l 5 3 m l o g v i l le sâ ledes vaere en overbedelseav derme art ikkel^^ 
avtalen ogsâ m e r k b a r t p â v i r k e r s a m b a n d e l e n o g k o n k n r r a n s e n 

60 Vilkaret som er pâ lag t eieren og daglig leder om ikke â eie aksjer i andre 
selskaper s o m f o r b a n d l e r b i l e r , e l l e r selskaper som eier andeler a v s l i k e f o r e t a k , 
e r i i d ^ e e t k v a l i t a t i v t l ^ 
med vilkaret, en begrensning i konkurransen i betydningen av EOS-avtalen 
artikkel 53 n r l 
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Chap^rllr Décrions or u^courrcaset^^^7 

61 T h c c ^ ^ ^ ^ 
t h e F c . l o n selective distribution agrcentents is not ofdirect relevance to the present 
case Opel does not operate a selective distribution system which is open to all 
dealers who wat t t to jo in the system. It operatesasystem in which one dealer o r a 
small number ofdealers in each area are appointed. According to thcCommission. 
disnibutionagrecnrents in the ntotorvehiclesector. including the one in the present 
case may bccbaracter izedasbcing "between sclcctivcdistribution agreements 
and exclusive dishibutionagrcenients. but ...rather closer to the latter". 

62 As regards the danses in question, the Commission is o f the opinion that a 
distinction ntust be drawnbetween the ownership clause and the requirement that 
Ian and Kristian Jaeger dissolve all links wi th the tieger Croup A clause 
requiring the General M a n a g e r o f a c a r d e a l e r s h i p t o h o l d a t least 5 l % o f t h e 
shares in the dealership company may. depending on the circumstances, 
const i tutearest t ict ion o f compet i t ion.This may.however, not be the case where 
t h e c l a u s e m e r e l y s e ^ e s t o i d e n t i f y the individuals wi th w h o m t h e s u p p l i e r has 
negotiated the dealership agreement and to ensure that those persons retain 
effective control o f t h e corporate entity. 

63 In the view o f the Commission, the requirement that all connections wi th the 
Jaeger Croup should tie severed goes beyond what is necessary to establish a 
distinct legal entity and is therefore restrictive o fcompe t i t i on and prohibited by 
Article 5 3 ( 1 ) E E A . 

64 The ^ notes that the request for an advisory opinion describes the 
distribution system operated by Opel in Norway as a "selective distribution 
system" w i t h i n t h e m e a n i n g o f t h e ^ ^ j u d g m e n t o f the ECJ and subsequent 
case law o f t h e ECJ. 

65 l n ^ ^ t heECJ h e l d t h a t a s e l e c t i v e d i s t r i b u t i o n s y s t e m f o r high-quality and 
technically advanced consumables is permissible, provided tbat resellers are 
c h o s e n o n t b e b a s i s o f objective criteria o f a qualitative nature relating to the 
technical qualifications o f the reseller and his staff and the suitability o f his 
trading premises and tbat such conditions are laid down uni formly for all 
potential resellers and are not applied inad isc r imina tory fashion 

66 In its subsequent judgment in B l ^ ^ t h e E C J held that the operation o fase l ec t ive 
distribution system based on criteria other than those mentioned in 
constitutes a n i n i r i n g e m e n t o f Article 85(1) EC. a n d t h a t t h i s i s a l so tbe case 
when a system which is in principle in conformity wi th Community law is 
applied in p r a c t i c e i n a m a n n e r i n c o m p a t i b l e t h e r e w i t h . A c c o r d i n g t o tbe ECJ. 
such aprac t ice must be considered unlawful when a manufacturer refuses to 
approve distributors who satisfy the qualitative criteria o f tbe sy s t em^wi tbav i ew 
t o m a m t a i m n g a b i g b l e v e l o f prices or exc lud ingce r t a inmodem channels o f 
distribution 
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^apn^tllt Av^orel^ravoomsto^trsakE^^97 

61 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ ^ bevdet at E F - d o m S t o l e n S 

doktrine om selektive distribnsjonsavtaler ikke bar direkte betydning for den 
fore l iggendesaketrOpel driver ikke et selektivtdistribnsjonssystem som er âpent 
for aile forbandlere som o n s k e r â b l i m e d i s y s t e m e t . O p e l driver et system der en 
e l le re t l i t ean ta l l fo rbandle re i tivertomrâdetilirntnevnt Ifolge Kommisjonen 
kandis t r ibns jonsavta ler imotorvognsektoren . innbefa t te tden i denforel iggende 
saken. karakteriseres som en "mellomting mellom selektive distribnsjonsavtaler ^ 
ogeksklnsivedistr i t insjonsavtaler .men tiellernaermere densist nevnte" 

62 ^ar det gjelder klansnlene det er taie om. er Kommisjonen av den oppfatning at 
det er n o d v e n d i g â t r e k k e et skille mellom k l a n s n l e n o m e i e r s t m k t n r o g k r a v e t o m 
at Jan o g Kristian Jaeger loser opp alle forbindelser med Jaeger-grnppen En 
klansnl som krever at daglig leder ie tb i l forbandlerse lskap skal e i e m i n s t 5 l % a v 
aksjene i forbandlerselskapet kan. avtiengig av omstendigbetene, innetiaere en 
tiegrensning i konknrransen Dette kan imidler t id stille seg annerledes tivor en 
klansnl tiare tjener t i l â i d e n t i f i s e r e personene som leverandorenbarforbandle t 
forbandleravtalen m e d o g t i l â sikre at depersonenebebolder e f f e k t i v k o n t r o l l 
overselskapsentieten 

63 Etter K o m m i s j o n e n s o p p f a t r t i n g g â r v i l k â r e t o m a t a l l e f o r b i n d e l s e r med Jaeger-
grnppen skulle brutes lenger ennbva som er n o d v e n d i g f o r â e t a b l e r e en saerskilt 
juridisk entiet. og er sâ ledes konkurtansebegrensende og forbudt i tientiold t i l 
EOS-avtalen artikkel 53 n r E 

64 / ^ ^ ^ ^ tiemerker at anmodningen om en râdgivende nttalelse tieskriver 
distribusjonssystemet drevet av Opel i Norge som et "selektivt 
distribusjonssystem" i betydningen av EE-domstolens ^ ^ - d o m og senere 
ret tspraksis t iaEE domstolen 

65 l ^ ^ ^ f a s t s I o E E - d o m s t o l e n at selektive distribusjonssystemer fo r boykvalitets-
o g teknisk avanserte forbruksgoder er til latt . forutsatt at utvelgelsen av 
videreforbandlere skjer pâ grnnnlag av objektive kvalitetskriterier angâende 
videreforbandlerensog bans stabs tekniskekval i f ikas jonerogegnetbe tenav bans 
salgslokaler. og at slike vilkâr gjores gjeldende l ik t fo r aile potensielle 
viderefortiandlere og ikke a n v e n d e s p â en d i s k t i m i n e r e n d e m â t e 

66 I sin senere B ^ ^ - d o m fastslo EE-domstolen at drif ten av et selektivt 
distribusjonssystem tiasert pâ andre kriterier enn de s o m et nevnt i 
i n n e b a e r e r e t b r t t d d p â E E - t r a k t a t e n a t r i k k e l 8 5 n r l . o g at dette ogsâ e r t i l fe l le t 
nâr et system som i prinsippet er i overensstemmelse med fellesskapsreften t 
p r a k s i s b â n d b e v e s p â en m â t e som er uforenlig med den. Ifolge EE-domstolen m â 
en slik praksis tietraktes som nlovl ig nâr en prodnsent avslâr â oppta en 
distributor som oppfyl ler systemets kvalitative kriterier i den bensikt â 
opprettbolde et b o y t p r i s n i v â e l l e r â u t e l u k k e v i s s e moderne disfribnsjonskanaler. 
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Charger t n ^ O ^ i ^ 

67 In tbe Court's v i e w , i t is not necessary fo r the answers to the f i rs t and the second 
questions to determine the namre o f Opel's distribution system in Norway ,a s the 
clauses in ques t ions 
ECJ in and ^ ^ . l T o w e v e r , t h e Court adds that i t is o f the v iew that t^^ 
system operated by tbe defendant is no ta^s imple^se lec t ive distribution system 
wi th in the meaning o f the and decisions o f theECEConsequen t ly , 
tbe principles developed in those judgments, in particular the requirement that al l 
suitable qual i f ied resellers are to tie admitted to ttie system, are not directly 
applicable to selective distribution systems fo r motor vehicles. Motor vehicles are 
consumer durables requiring expert maintenance and r e p a i r . l n order to provide 
sucb servicing, tbe co operation o f manufacturers w i t h selected dealers and 
repairers cannot be extended to an unlimited number o f dealers and repairers. 

68 In theCourCs view, tbe object a n d e f f e c t o f a c l a u s e r e q u i r i n g t h e dealer to 
tetrninate all co rmec t ionswi tbadea le r group must be to prevent the dealer f r o m 
selling vehicles o f other makes.This amounts toanon-compete clause.That such 
aprovis ion is restrictive o f compe t i t i on cannot be doubted; see, f o r comparison, 
Art icle 3,paragraph 1 d o f C o m m i s s i o n Regulation ( E E C ) N o 4087/88 on the 
application o f Art ic le 85(3) o f tbeTrea ty to categories o f f r anch i se agreements, 
where a similar clause is deemed to be a restriction o f competition but is 
exempted fo r franchise agreements. The Court considers that a non-compete 
clause such as tbe one in question here goes beyond tbe one exempted in Art ic le 
3 , p a r a g r a p h l d o f the Franchising Block Exemption Regulation. 

69 Tbe opinion that the percentage clause is in i tself not restrictive o f competit ion is 
obviously based on tbe assumption tbat tbe personal bond between tbe parties i s a 
decisive element in a dealer relationship. According to this view, a possible 
negative impact on competition would be outweighed by tbe pro-competitive 
effects o f tbe clause.This might be true in certain circumstances.Elowever,mthe 
case at band, the percentage clause must be read in its context, wh ich includes 
tbe group clause. It i s t hus capable o f intensifying the resbictive effects o f the 
latter 

70 v^ben a dealer is prevented f r o m having any corporate law connection w i t h 
another company, i t must be assumed tbat tbe chances o f a d e a l e r successfully 
s ta r t inganew business w i l l in most cases be reduced Addi t iona l ly , the condit ion 
in question is also able to prevent other potential dea le r s f rom getting access to 
qual i f iedpersons who could, in addition to providing capital, br ing valuable 
knowledge o f t h e trade to other potential dealer companies 

71 The Court considers that the clauses in question have as their object and effect to 
restrict competition, in partis 
agreement is part o f a n e t w o r k o f o t b e r dealership agreements, the effect is also 
a p p r e c i a b l e ^ C a s e C 2 3 4 / 8 9 ^ ^ 
relates to mternational transactions, i t mayfur tbe tmore affect trade b e ^ 
C o n t r a c t m g R a r t i e s ( c f . C a s e 4 ^ 
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67 Etter Domstolens oppfatning er det ikke nodvendig fo r à svare p â det forste og 
det andre sporsmäle t â bestemme karakteren av Opels distribusjonssystem i 
Norge, idet klausulene det er tale om ikke er av en slik kvali tat iv art som de EF-
domstolen aksepterte i Metro og AEG. Domstolen t i l foyer imidler t id at den er av 
den oppfatning at det systemet som drives av saksokte ikke er et "enkelt" selektivt 
distribusjonssystem i betydningen av EF-domstolens Metro- og / lEG-dommer. 
Folgelig er prinsippene som er utviklet i disse dommene, isaer kravet om at alle 
kvalifiserte videreforhandlere m â opptas i systemet, ikke direkte anvendelige p â 
distribusjonssystemer fo r motorkjoretoyer. Motorkjoretoyer er varige 
forbruksgoder som krever sakkyndig vedlikehold og reparasjon. For â kunne gi 
slik service kan ikke samarbeidet mel lom produsentene og de valgte forhandlere 
og reparatorer b l i utvidet t i l et ubegrenset antall av forhandlere og reparatorer. 

68 Etter Domstolens oppfatning m â fo rmâ le t med og virkningen av en klausul som 
krever at forhandleren oppgir alle forbindelsene med en forhandlergruppe, vaere â 
hindre forhandleren f r a â selge kjoretoyer av andre merker. Dette er ensbetydende 
med en klausul om konkurranseforbud. A t en slik bestemmelse er 
konkurransebegrensende kan ikke vaere tvilsomt, se fo r sammenligning 
forordning (EOF) 4087/88 om anvendelse av traktatens artikkel 85 paragraf 3 p â 
grupper av franchiseavtaler artikkel 3 m I d ) hvor en tilsvarende klausul er antatt 
â vaere konkurransebegrensende, men er f r i ta t t fo r franchiseavtaler. Domstolen 
anser af en konkurranseforbuds-klausul som den det er tale om her, gar lenger 
enn den som er f r i ta t t i franchiseforordningen artikkel 3 m i d ) . 

69 Synspunktet om at prosentklausulen ikke i seg selv er konkurransebegrensende, er 
âpenbar t basert p â en forutsetning om at de personlige band mel lom partene er et 
avgjorende moment i et forhandlerforhold. I henhold t i l dette synspunktet v i l en 
mul ig negativ innvirkning p â konkurransen oppveies av de konkurranse-
fremmende folger av klausulen. Dette kan vaere t i l fe l le under visse 
omstendigheter. I den foreliggende saken m â imidler t id prosentklausulen lèses i 
sin sammenheng, hvi lket innbefatter konsernklausulen. Den er sâ ledes egnet t i l â 
forsterke de begrensende virkningene av den sist nevnte klausul. 

70 N â r en forhandler er forhindret f r a ä ha noen selskapsrettslige forbindelser med et 
anriet selskap, ma det antas at mulighetene fo r at en forhandler med suksess kan 
starte en ny virksomhet i de fleste t i l fe l ler v i l b l i redusert. I t i l legg er vilkaret det 
gjelder ogsâ i stand t i l â hindre andre potensielle forhandlere f r a â f â ti lgang p â 
kvalifiserte personer som, i t i l legg t i l â skaffe kapital, kunne bringe ve rd i fu l l 
kunnskap om bransjen t i l andre potensielle forhandlerselskaper. 

71 Domstolen anser at klausulene det gjelder har som f o r m â l og v i rkn ing â begrense 
konkurransen, saerlig konkurransen mel lom merkene. Git t det fak tum at avtalen er 
en del av et nettverk av andre forhandleravtaler er virkningen ogsâ merkbar ( j f 
sak C-234/89 Delimitis [1991] I -ECR 935). Ettersom avtalen angär intemasjonale 
transaksjoner, kan den dessuten pâvi rke samhandelen mel lom avtalepartene ( j f 
sak 42/84 Remia mot Kommisjonen [1985] ECR 2545; sak 19/77 Miller 
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19/77 Miller International Schallplatten GnihH v Commission 11978] HCR 131; 
Case 172/80 Ziichner v Bayerische l'eremsbank [1981] ECR 202 1 ). 

72 For the sake o f comparison, the Court notes that, under the block exemption in 
Regulation 1475/95, which entered into force in Norway on 19 July 1996. a 
provision preventing a car dealer f rom selling other brands would not be exempt 
from the prohibit ion in Article 53( 1) FF A. The Regulation is based on the idea o f 
giving dealers greater commercial independence vis-à-vis manufacturers. The 
most important reform o f this Regulation, compared to the block exemption in 
Regulation 123/85. consists o f a significant loosening o f the ban on dealing in 
competing products. Unlike Regulation 123'85. Regulation 1475/95 does not 
allow the imposition o f a single-make rule. The new Regulation provides for the 
possibility o f multi-brand dealerships, so long as different makes arc sold in 
different premises, under different management in the form o f a distinct legal 
entity, and in a manner which avoids confusion between makes. 

73 In questions l b and 2 b. the national court asks whether a prohibit ion under 
Article 53(1) EEA w i l l be applicable regardless o f the aim or effects o f the 
condition. 

74 Article 53(1) EEA sets out as one o f its conditions that the agreements have as 
their object or effect the prevention, restriction or distortion o f competition. 
Consequently, such aim or effects o f the contractual condition must be present 
for the prohibit ion in Art icle 53( 1 ) EEA to apply. 

75 Consequently, the first and the second questions must be answered as set out in 
the operative part below. 

The sixth question 

76 According to Article 53(2) EEA, agreements or decisions prohibited pursuant to 
Article 53(1) EEA shall be automatically void. By its sixth question, the national 
court asks whether this applies to the agreement as a whole or only to those clauses in 
an agreement that infringe Article 53( 1 ) EEA. 

77 The answer to that question follows from settled case law of the EC.!. The automatic 
nullity in consequence o f breaches o f Article 85(1) EC, and thus Article 53(1) EEA. 
applies to those parts o f the agreement affected by the prohibition, or to the 
agreement as a whole i f it appears that those parts are not severable from the 
agreement itself, see the judgment o f the ECJ in Case 56/65 Société Technique 
Minière v Maschinenbau Vim [1966] ECR 235. Consequently, any other contractual 
provisions which are not affected by the prohibition, and which therefore do not 
involve the application o f the EEA Agreement, fall outside EEA law. It is for the 
national court to determine in accordance with the relevant national law the extent 
and consequences, for the contractual relations as a whole, o f the nullity o f certain 
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International Schallplatten GmbH mot Kommisjonen [1978] ECR 131; sak 
172/80 Zuchner mot Bayerische Vereinsbank AG [1981] ECR 2021). 

72 For sarnmenligningens skyld bemerker Domstolen at under gruppefritaket i 
forordning 1475/95, som trädte i kraft i Norge den 19 j u l i 1996. vil le en 
bestemmelse som bindrer en bilforbandler fra à selge andre merker ikke bli fri tatt 
fra forbudet i HOS-avtalen artikkel 53 nr 1. Forordningen er basert pà tanken om 
a gi forbandlerne stone kommersiell uavbengigbet i forhold t i l produsentene. Den 
viktigste endringen i denne forordningen. sammenlignet med gruppefritaket i 
forordning 123/85. bestar i en om fatten de oppmykning av forbudet mot à 
forbandle konkunerende produkter. I motsetning t i l forordning 123/85. tillater 
ikke forordning 1475/95 paleggelsen av en ettrnerke-regel. Den nye forordningen 
apner for muligbeten for forbandlervirksomhet med flere merker. sä lenge de 
forskjell ige merkene selges i forskjell ige lokaler, under forsk je l l ig ledelse i 
betydningen av en saerskilt juridisk enhet. og pà en mate som unngär forveksling 
mellom merkene. 

73 1 sporsmalene l b og 2 b spor den nasjonale domstolen hvorvidt et forbud i E0S-
a\1alen artikkel 53 nr I v i l vaere anvendelig uavhengig av fo rmäle t eller 
virkningen av vilkaret 

74 EOS-avtalen artikkel 53 nr I oppstiller som ett av sine vilkâr at avtalene har som 
formal eller v i rkning a hindre. innskrenke eller vri konkuiTansen. Folgelig mâ 
enten et slikt formât eller en slik virkning av kontraktsvi lkâret foreligge for at 
forbudet i EOS-avtalen artikkel 53 nr l skal fa anvendelse. 

75 Folgelig ma det forste og det andre sporsmäle t besvares slik som fastsatt i 
slutningen nedenfor. 

Det siette sporsmälet 

76 Ifolge EOS-avtalen artikkel 53 nr 2 skal avtaler eller beslutninger som er forbudt i 
henhold ril EOS-avtalen aitikkel 53 nr l ikke ha noen rettsvirkning. Med sitt sjette 
sporsmäl spor den nasjonale domstolen om dette gjelder hele avtalen eller bare de 
klausulene i en avtale som strider mot EOS-avtalen artikkel 53 nr I . 

77 Svaret pâ det sporsmälet folger av fast praksis fra EF-domstolen. Ugyldighet av 
avtalen som en umiddelbar konsekvens av brudd pâ EF-traktaten aitikkel 85 nr I . og 
sâledes EOS-avtalen aitikkel 53 nr I . gjelder bare de deler av avtalen som berores av 
forbudet, eller for hele avtalen dersom disse deler ikke kan skilles ut fia de ovrige 
deler av avtalen, se EF-domstolens dorn i sak 56/65 Société Technique Minière mot 
Maschinenbau Ulm [1966] ECR 235. Folgelig faller enhver konbaktsbestemmelse 
som ikke er pâvirket av forbudet. og sâledes ikke gjelder anvendelsen av EOS-
avtalen, utenfor EOS-retten. Det er opp bl den nasjonale domstolen, i 
overensstemmelse med den relevante nasjonale lovgivningen. â avgjore ornfaiiget av 
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conn-actual provisions by virtue o f Article 53(2), see the judgment o f the E C J in Case 
10/86 VAG France v Magne [1986] E C R 4071. 

Costs 

78 The costs incurred by the Government o f Norway, the E F T A Surveillance Authority 
and the Commission o f the European Communities, which have submitted 
observations to the Court, are not recoverable. Since these proceedings are, in so far 
as the parties to the main proceedings are concerned, a step in the proceedings 
pending before the national court, the decision on costs is a matter for that court. 

On those grounds, 

T H E C O U R T , 

in answer to the questions referred to it by Nedre Romerike herredsrett by an order of 
2 September 1997, hereby gives the following Advisory Opinion: 

1. a) A clause in a contract for the distribution of motor vehicles requiring 
the General Manager of the dealership company to hold 51% or more of 
the shares in that company may, depending on the circumstances, not be 
restrictive of competition within the meaning of Article 53(1) E E A . 
Taken together with a clause prohibiting ownership of shares in other 
car dealer companies, however, it is capable of being restrictive of 
competition within the meaning of Article 53(1) E E A . 

b) Such a clause is only contrary to that Article if it is part of an 
agreement that may affect trade between Contracting Parties and has as 
its object or effect the prevention, restriction or distortion of 
competition within the territory covered by the E E A Agreement. 

c) The general prohibition in Article 53(1) E E A applied in September 
1995. 

2. a) A clause in a contract for the distribution of motor vehicles 
preventing the shareholders in the corporate entity operating the 
dealership from holding ownership interests in other companies dealing 
in motor vehicles is capable of being restrictive of competition within the 
meaning of Article 53(1) E E A . 
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og konsekvensene for kontraktsforholdet i sin helhet av ugyldigheten av visse 
kontralctsbestemmelser etter E0S-avtalen artikkel 53 nr 2, se EF-domstolens dorn i 
sak 10/86 VAG France mot Magne [1986] ECR 4071. 

Saksomkostninger 

78 Omkostninger som er pâ lop t fo r Den norske regjering, EFTAs overvâkn ingsorgan 
og Kommisjonen fo r De europeiske fellesskap, som har gitt saksfremstillinger fo r 
Domstolen, kan ikke kreves dekket. Siden rettergangen her, f o r partene i 
hovedsaken, utgjor en del av rettergangen fo r den nasjonale domstolen, er 
avgjorelsen av saksomkostninger en sak fo r den nasjonale domstolen. 

Pâ dette grunnlag avgir 

D O M S T O L E N , 

som svar p â de spo r smâ lene som er forelagt av Nedre Romerike herredsrett ved 
beslutning av 2 September 1997, folgende radgivende uttalelse: 

1. a) E n klausul i en kontrakt for distribusjon av motorkjoretoyer som 
krever at daglig leder i forhandlerselskapet skal inneha 51% eller mer 
av aksjene i selskapet behover, avhengig av omstendighetene, ikke à 
vaere konkurransebegrensende i betydningen av E0S-av ta l en artikkel 
53 nr 1. Sett i sammenheng med en klausul som forbyr aksjeeie i andre 
bilforhandlerselskaper, er den imidlertid egnet til â vaere 
konkurransebegrensende i betydningen av EOS-avta len artikkel 53 nr 
1. 

b) E n slik klausul er bare i strid med denne artikkelen dersom den er en 
del av en avtale som kan pâvirke samhandelen mellom avtalepartene og 
har som formal eller virkning à hindre, innskrenke eller vr i 
konkurransen innen det territoriet som er omfattet av EOS-avta len . 

c) Det generelle forbudet i EOS-avtalen artikkel 53 nr 1 var gjeldende i 
September 1995. 

2. a) E n klausul i en kontrakt for distribusjon av motorkjoretoyer som 
forhindrer aksjonaerene i selskapet som driver forhandlervirksomheten 
fra à ha eierinteresser i andre selskaper som forhandler 
motorkjoretoyer, er egnet til ä vaere konkurransebegrensende i 
betydningen av EOS-avta len artikkel 53 nr 1. 
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b) Such a clause is only contrary to that Article if it is part of an 
agreement that may affect trade between Contracting Parties and has as 
its object or effect the prevention, restriction or distortion of 
competition within the territory covered by the E E A Agreement. 

c) The general prohibition in Article 53(1) E E A applied in September 
1995. 

3. Article 53(1) E E A does not impose an obligation on an importer of 
motor vehicles to enter into a dealership agreement with any or all who 
wish to become dealers and who otherwise meet the qualitative criteria 
the importer could lawfully impose on dealers in September 1995. 

4. Negotiations about an agreement or an agreement to enter into an 
agreement amount to an "agreement" within the meaning of Article 
53(1) E E A only if there is an expression of the parties' having reached a 
joint intention to conduct themselves on the market in a specific way. 

5. Where a car importer operates a distribution system which may affect 
channels of distribution and the conditions of which are not negotiable and 
are imposed on all accepted dealers, a refusal to accept a dealer forms part 
of the contractual relations between the importer and its dealers which fall 
to be examined under Article 53 E E A . 

6. Article 53(2) E E A applies only to those parts of the agreement which 
bring it into conflict with the prohibition in Article 53(1) E E A . It is for 
the national court to determine whether those parts which are contrary 
to Article 53(1) E E A are severable from the rest of the contract and 
whether there remains a contract capable of performance. 

Björn Haug Thor Vilhjâlmsson Carl Baudenbacher 

Delivered in open court in Luxembourg on 1 April 1998. 

Asie Aarbakke Bjern Haug 
Registrar President 
Legal Secretary 
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b) E n slik klausul er bare i strid med denne artikkelen dersom den er en 
del av en avtale som kan pâvirke samhandelen mellom avtalepartene og 
har som formai eller virkning â hindre, innskrenke eller vri 
konkurransen innen det territoriet som er omfattet av E0S-avta len . 

c) Det generelle forbudet i E0S-avta len artikkel 53 nr 1 var gjeldende i 
September 1995. 

3. E0S-av ta l en artikkel 53 nr 1 pâlegger ingen plikt for en importer av 
motorkjoretoyer til â inngâ en forhandleravtale med noen eller aile som 
onsker â bli forhandlere og som ellers tilfredsstiller de kvalitative 
kriteriene importoren lovlig kunne sette for forhandlere i September 
1995. 

4. Forhandlinger om en avtale eller en avtale om â inngâ avtale utgjor en 
"avtale" i betydningen av E0S-avta len artikkel 53 nr 1 bare dersom 
partene har kommet til en uttrykt feiles vilje til â innrette seg pà 
markedet pâ en besternt mäte . 

5. Hvor en bilimportor driver et distribusjonssystem som kan pâvirke 
distribusjonskanaler og hvor v i lkârene ikke er gjenstand for forhandling 
og er pâlagt aile godkjente forhandlere, utgjor et avslag pâ â oppta en 
forhandler en del av det kontraktsmessige forholdet mellom importoren og 
dets forhandlere som er gjenstand for proving under E0S-avtalen artikkel 
53. 

6. E0S-av ta l en artikkel 53 nr 2 far bare anvendelse for de deler av avtalen 
som gjer den uforenlig med forbudet i E0S-avta len artikkel 53 nr 1. Det 
er for den nasjonale domstolen â avgjore hvorvidt de deler som er i strid 
med E0S-av ta l en artikkel 53 nr 1 kan skilles ut fra resten av 
kontrakten og om det g jenstâr en kontrakt egnet til â gjennomfores. 

Björn Haug Thor Vi lh j â lmsson Carl Baudenbacher 

Avsagt i äpen rett i Luxembourg 1 april 1998. 

Asie Aarbakke Björn Haug 
Justissekretaer President 
Juridisk sekretaar 
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Chapter III. Decisions of the Court: Case E-3/97 

R E P O R T F O R T H E H E A R I N G 
in Case E-3/97 

R E Q U E S T to the Court under Article 34 of the Agreement between the E F T A States on the 
Establishment of a Surveillance Authority and a Court of Justice by Nedre Romerike Municipal 
Court (Nedre Romerike Herredsrett) for an Advisory Opinion in the case pending before it 
between 

Jan and Kristian Jaeger A S 

and 

Opel Norge A S 

on the interpretation of Article 53(1) of the E E A Agreement. 

I . Introduction 

1. By an order dated 2 September 1997, registered at the Court on 8 September 1997, 
Nedre Romerike Herredsrett, a Norwegian municipal court, made a Request for an Advisory 
Opinion in a case brought before it by Jan and Kristian Jaeger AS against Opel Norge AS . The 
case concerns the refusal to accept a new dealer in a system with selective distribution of motor 
vehicles. 

I I . Legal background 

2. Rules concerning selective distribution of motor vehicles are included in Commission 
Regulations 123/85' and 1475/95". Regulation 123/85 was part of the E E A Agreement when it 
entered into force on 1 January 19943. The validity of Regulation 123/85 was extended until 30 
September 1995. This extension has not been provided for in the E E A context. Regulation 
1475/95, which replaces Regulation 123/85, was implemented into the E E A Agreement in 
accordance with Article 98 E E A by Joint Committee Decision No. 46/96 of 19 July 19964. At the 
time of the dispute between the parties, Regulation 123/85, according to its wording, had ceased 
to apply in the E E A , without Regulation 1475/95 having entered into force. Following Article 3 
of Joint Committee Decision No. 46/96 of 19 July 1996, Regulation 1475/95 did not enter into 
force in the E E A until 1 August 1996, and should be applied with effect as of 1 October 1995. 

Commission Regulation (EEC) No 123/85 of 12 December 1984 on the application of Article 
85 (3) of the Treaty to certain categories of motor vehicle distribution and servicing agreements, 
hereinafter referred to as "Regulation 123/85" (OJ No L 15, 18.1.1985, p. 16). 

Commission Regulation (EC) No 1475/95 of 28 June 1995 on the application of Article 85 (3) 
of the Treaty to certain categories of motor vehicle distribution and servicing agreements, 
hereinafter referred to as "Regulation 1475/95" (OJ No L 145, 28.6.1995, p. 25). 

Act referred to in part B, No. 4, Annex X I V E E A . 

Act referred to in part B, No. 4a, Annex X I V E E A . 
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Kapittel III. Avgjorelser av Domstolen: Sak E-3/97 

R E T T S M 0 T E R A P P O R T 
i sak E-3/97 

A N M O D N I N G til Domstolen om râdgivende uttalelse i medhold av artikkel 34 i Avtalen mellom 
EFTA-statene om opprettelse av et Overvâkningsorgan og en Domstol fra Nedre Romerike 
herredsrett i saken for denne domstol mellom 

Jan og Kristian Jaeger A S 

og 

Opel Norge A S 

om tolkningen av E0S-avtalen artikkel 53 nr 1. 

I . Innledning 

1. Ved en beslutning datert 2 September 1997, mottatt ved Domstolen den 8 September 
1997, har Nedre Romerike herredsrett anmodet om en râdgivende uttalelse i en sak innbrakt for 
denne av Jan og Kristian Jasger AS mot Opel Norge AS. Saken gjelder avslag pâ ä godkjenne en 
ny forhandler i et system med selektiv distribusjon av motorvogner. 

I I . Rettslig bakgrunn 

2. Bestemmelser om selektiv distribusjon av motorvogner er tatt inn i kommisjonsforordning 
123/85' og 1475/95-. Forordning 123/85 var en del av E0S-avtalen da den trädte i kraft 1 januar 
19943. Gyldigheten av forordning 123/85 ble forlenget til 30 September 1995. Denne forlengelsen 
har ikke blitt gjort gjeidende i E0S-sammenheng, Forordning 1475/95, som erstatter forordning 
123/85, ble gjennomfort i E0S-avtalen etter E0S-avtalen artikkel 98 ved EOS-komitéens vedtak 
nr 46/96 av 19 juli 19964. Pä tidspunktet for tvisten mellom partene, hadde forordning 123/85 i 
henhold til sin ordlyd opphort â gjelde i E 0 S , uten at forordning 1475/95 hadde trädt i kraft. 
Erter artikkel 3 i EOS-komitéens vedtak 46/96 av 19 juli 1996 trädte ikke forordning 1475/95 i 
kraft i E O S for 1 august 1996, og skulle fä anvendelse med virkning fra 1 Oktober 1995. 

Kommisjonsforordning (E0F) nr 123/85 av 12 desember 1984 om anvendelse av traktatens 
artikkel 85 paragraf 3 pâ visse grupper av distribusjons- og serviceavtaler om motorkjoretoyer. 
heretter omtalt som "forordning 123/85" (OJ nr L 15, 18.1.1985, s 16). 

Kommisjonsforordning (EF) nr 1475/95 av 28 juni 1995 om anvendelse av traktatens artikkel 85 
paragraf 3 pâ visse grupper av distribusjons- og serviceavtaler om motorkjoretoyer, heretter 
omtalt som "forordning 1475/95" (OJ nr L 145, 28.6.1995, s 25). 

Rettsakt henvist til i E0S-avtalen vedlegg X I V del B nr 4. 

Rettsakt henvist til i EOS-avtalen vedlegg XIV del B nr 4a. 
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Chapter III Decisions olthecourtcaseE^^97 

rt^ Ftietstmd Procedure 

3. The plaintiff ^ ^ ts a wholly-owtted subsidiary of Jaegers 
grttppen AS Jan and Kristian Jaeger are shareholders m tins group v^htch is a significant 
purchaser artd dealer in different makes of motor vehicles ^ 

4 On 13 December1^^5.Jan and KrtsttattJaegerAS brought att action agatnst Opel Norge 
AS (hereinafter "Opef) claiming that Opel had entered tntoadealetshtpagreetttent with tt and. 
subsidiarily, that Opel was under an obligation to enter mtoadealershtpagteementwtthtt The 
Norwegian Association of Motor Car Dealers and Serrée Orgatttsattons declared ttself an 
tntet^ener by pleadings of9December1^^6 

5 During thehandltngofthedtspute by Nedre Romerike herredsrett disagreement has 
arisen as to the interpretation of Article 53(1) E E A The question is whether the provision 
prohibits terms of an agreementrelating to ownership of motor^ehtcle dealers 

6 Thedefendant.Opef ts wholly-owned by General ^rotorsCo of the Untied States Opel 
has 53 independent dealers tn Norway A standard dealership agreententts entered tntowtththe 
dealers normally forf tveyearsat attme Theseagreementsconforttt as much as possible to 
Opel s standard European dealership agreement 

7 In the spring of 1^94. Jaeger^grttppen AS entered tnto ncgottattons ^tth Opel for the 
establishment ofanew Opel dealership ttt the Bergen area Atatttcettt^gtn^av 1^4 the parties 
agreed that any such dealership should be held byatteweompanv ^tthttsov^n management and 
Boardof Directors independent oftheothereompantes tn the Jaegergrottp and that tt should 
occupy premises separate from those of other companies tnthtsgrottp Theresas some exchange 
of letters between Jan Jaegeron the onehandandOpelonthe other regardtngthe shareholder 
structurent the new company A n e ^ meeting ^as held ott^^la^ 1^5 following that meeting 
Opel asked Jan and Krtsttan Jaeger to apph foradealership Inaletter of 22^fay 1^5. Jan and 
Krtsttan Jaeger applied, on behalf of a ne^ company ^hteh ^as to be created for an Opel 
dealership for theBergen area According to the application. Krtsttan Jaeger ^ottldbe General 
manager of the new company and would h o 1 d 5 l ^ o f the shares fJts father. Jan Jaeger.v^ould 
hold the rematntng 4 9 ^ and be Chairman of the Board ofDtreetors 

8 By letter of 29June 1995. Opel put forward an offer of dealership toKrtsttan and Jan 
Jaeger onthat basts In accordance wtthnomtalpractice. the offer v̂as made to the person^ho 

v̂as to be the General Manager of the new company It ^vasacondttton of the offer that Krtstian 
and Jan Jaeger were to sell thetr shares tn the Jaeger group b y 3 l December 1996 and that they 
couldnotbe involved with competing products The offer was fom^ally accepted by Jan and 
Krtsttan Jaeger onbehalfof the company betngcreatedtnaletterof 18 September 1995 The 
acceptance conformed to the offer on all points except for the provisions on ownership structure 

9 Opel did not accept the changent relation to the offer The standard agreement has not 
been signed by any of the parties 

10 The parties do not agree^as to whether under Norwegian contract law a btndtng 
dealership agreement hasbeenenteredtnto and consequently whether Opel hasanobhgatton 
towards Jan and Kristian Jaeger AS toconclude acontract They furthermore disagree as to 
whether Opel has imposed the condition regarding shareholder structure tn a discriminatory 
manner, giventhat the General Managed ownership shares in Opelsdealercompanies vary 
from 0 ^ to 100^ 
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^apntellll.Av^orelseravQomstolen : sakE^^7 

H L Faktaogprosedyre 

3 S a k s o k e r ^ B ^ ^ ^ ^ ^ ^ ^ 
og Kristian Jaeger er aks^onaereridennegruppen. somerenbetydeligk^operogforhandlerav 
forskjellige motorvognmerker 

4 Den13desember 1995 reiste Jan og Kristian Jaeger AS sak mot Opel Norge AS (heretter 
betegnet ^Opel^) med pastand om at Opel Itadde mngatt en forhandleravtale med det og 
subsidiaert. at Opel var forpliktet til a mnga en forhandleravtale med det Norges 
Bi1brans^eforbunderk1aertesegsomuttervenientvedprosesskriftav9desember1996. 

5 Under behandlingenavtvisteniNedre Romerike herredsrett. er det oppstattuenighetom 
tolkningenavEOS-avtalen artikkel 53nr 1 Sporsmälet er hvorvidt bestemmelsen setter forbud 
mot vdkarien avtale vedrorende eterforholdhos forhandlere av motorvogner. 

6 Saksokte .^^/ .e ies i s inhelhetav General Motors Co. iDeforente stater. Opel har 53 
navhengige forhandlere i Norge En standard forhandleravtale er inngatt med forhandleme. 
vanligvisforfemaromgangen Disse avtalene er sa langt som muligioverensstemmelse med 
Opels standard europeiske forhandleravtale 

7 Varen1994 mn1edet Jaeger-gruppen AS forhandlinger med Opel omopprettelsenav en ny 
Opel-forhandler t Bergensregionen f̂ a et mote i mai 1994 hie partene enige om at en slik 
forhandlervuksomhet skulle etesa^ et nytt selskap med sut egenledelseogstyre.uavhengigav de 
attdreselskapenetJaeger-gruppen.og at det skulle holde tililokaler som var atskdt fra de andre 
selskapenetdennegruppen. Det varendelhrevvekshng mellom Jan Jaeger pa den enesidenog 
Opel pa den annen vedrorende aks^onaerstrnktmenidet nye selskapet Et nytt mote hie holdt den 
9 mat 1995 Etter dette motet ba Opel Jan og Kristian Jaeger o m a s o k e o m a b l i forhandler. l e t 
brev av22 mai 1995 sokte Jan og Kr i s t in Jaeger pa vegneav et nytt selskap som skulle stiftes. 
omahliOpelforhandlereiBergensregionen IfolgesoknadenskulleKristian Jaeger vaere daglig 
leder t det nye selskapet og inneha 5 1 ^ av aksjene fJans far Jan Jaeger skulle mneha de 
resterende 4 9 ^ av aksjene og vaere styreformamt 

8 1 hrev av 2 ^ ^ i i ^ s rremsatte Opel et tdhud til Kristian og Jan Jaeger om a hli 
forhandlere pa dette grunnlaget Isamsvar med vanlig praksis hie tilhudet gitt til denpersonen 
som skulle vaeredagliglederidet nye selskapet. Det varetvilkar for tilbudet at Kristian og Jan 
Jaeger skulle se1gestneaks^eriJaeger-gruppeninnen31desember 1996.og at de ikke kunne vaere 
engas^ertikonkurrerende produkter Tilbudet b l e ibrevav 18september 1995 forme1tgodkient 
avJanog Kristian Jaeger pa vegneav det selskapet som var under stiffelse.Godkjennelsenvari 
sarnsvar med tilbudet pa alle punkter med unntakavbestemmelseneomeierstruktur. 

9 Opel aksepterte ikke endringen i fdrhold til tilhudet Standardavtaien har ikke hlitt 
undertegnetav noen av partene 

10 Partene er ikke enige om hvorvidt det etter norsk avtalerett er inngatt en bindende 
f^rhandleravtaie.og folgelig o m O p e l h a r e n k o n t r a ^ 
AS. Videre er de uenigeom hvorvidt Opel har stilt betingelsen vedrorende aksjonaerstruktur pâ en 
diskr iminerendemäte . iog med at daglig lederseierandeleriOpeisforhandlerselskapervarierer 
f r a O ^ t d t O O ^ 

23 



Chapter III. Decisions of the Court: Case E-3/97 

11. Nedre Romerike Herredsrett has decided to submit a Request for an Advisory Opinion on 
these questions to the E F T A Court. 

I V . Questions 

12. The following questions were referred to the E F T A Court: 

" l . a Does Article 53(1) E E A , cf. the rules on selective distribution, prohibit an 
importer, upon entering into a dealership agreement concerning motor vehicles, 
from imposing conditions regarding a certain shareholder structure of the dealer? 

l.b I f so, will this be applicable regardless of the aim or effects of the condition? 

1. c Did such a prohibition exist in September 1995? 

2. a Does Article 53(1) E E A , cf. the rules on selective distribution, prohibit an 
importer, upon entering into a dealership agreement concerning motor vehicles, 
from imposing conditions regarding the owners and/or general manager in the 
dealer company holding ownership interests in other companies which deal and/or 
hold ownership interests in other companies which deal in motor vehicles? 

2.b I f so, is this applicable regardless of the aim or effects of the condition? 

2. c Did such a prohibition exist in September 1995? 

3. Does it follow from Article 53(1) E E A that an importer of motor vehicles in 
September 1995 had an obligation to enter into a dealership agreement with any or 
all who wished to be dealers and who otherwise met the qualitative criteria the 
importer could lawfully impose on dealers? 

4. Is Article 53(1) E E A to be construed to the effect that negotiations about an 
agreement or an agreement to enter into an agreement is tantamount to an 
"agreement" and, consequently, sufficient to bring the matter within the scope of 
Article 53(1)? 

5. Is Article 53(1) E E A to be construed to the effect that a refusal to accept a 
dealer falls to be examined under Article 53 when that refusal can serve to enforce 
an anti-competitive policy or contractual practice between the importer and other, 
existing dealers? 

6. Is Article 53(2) to be construed to the effect that if a condition is contrary to 
Article 53(1) and/or the rules on selective distribution, the entire contract is then of 
no legal force or effect?" 
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Kapittel III. Avgjorelser av Domstolen: Sak E-3/97 

11. Nedre Romerike Herredsrett har besluttet â rette en anmodning om en râdgivende 
uttalelse til EFTA-domstolen vedrorende disse sporsmâlene. 

I V . Sporsmäl 

12. Folgende sporsmäl ble forelagt EFTA-domstolen: 

" L a Forbyr E0S-avtalen artikkel 53 nr 1 j f reglene om selektiv distribusjon at 
en importor ved inngâelse av en forhandleravtale vedrorende motorvogner stiller 
vilkâr om en besternt aksjonaerstruktur hos forhandleren? 

l.b. Gjelder dette isâfall uansett hvilket formal eller virkninger vilkaret har? 

1. e. Eksisterte det et slikt forbud i September 1995? 

2. a Forbyr E0S-avtalen artikkel 53 nr 1, j f reglene om selektiv distribusjon at 
en importor ved inngâelse av en forhandleravtale vedrorende motorvogner stiller 
vilkâr om at eiere og/eller daglig leder i forhandlerselskapet har eierinteresser i 
andre selskaper som forhandler og/eller har eierinteresser i andre selskaper som 
forhandler motorvogner? 

2.b Gjelder dette isâfall uansett hvilket formal eller virkninger vilkaret har? 

2.c Eksisterte det et slikt forbud i September 1997? 

3 Folger det av E0S-avtalen artikkel 53 nr 1 at en importor av motorvogner i 
September 1995 hadde plikt til ä inngâ forhandleravtale med noen eller alle de som 
onsket â vaere forhandlere og som for ovrig fylte de kvalitative kriteriene som 
importoren lovlig kunne sette til en forhandler? 

4) E r E0S-avtalen artikkel 53 nr 1 slik â forstâ at forhandling om en avtale 
eller avtale om ä inngä avtale er sidestilt med "avtale" og folgelig bringer forholdet 
inn under artikkel 53 nr 1? 

5) E r E0S-avtalen artikkel 53 nr 1 slik â forstâ at nektelse av à oppta en 
forhandler skal vorderes under artikkel 53 nâr nektelsen kan tjene til ä händheve en 
konkurransehindrende policy eller avtalepraksis mellom importoren og andre, 
eksisterende forhandlere? 

6) E r E0S-avtalen artikkel 53 nr 2 slik â forstâ dersom et vilkâr strider mot 
artikkel 53 nr 1 og/eller reglene om selektiv distribusjon har hele avtalen ikke noen 
rettsvirkning?" 
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Chapter 111 Decisions otUie t. o^rr t asel ^/^7 

V. w ritten observ ations 

13 Pursuant to Article 2tl of the Statute of the F F 1A Court and Article ^7 of the Rules of 
Procedure, written observations have been received from 

the plaintiff, represented by Counsel Counsel Pal Magne Bakka Ad^okatlirma Harrts 
Bergen 

the détendant, represented b̂  Counsel Jon Fyng. Ad^okathrma F y n g ^ Co . O 

the Government of the Rmgdom of Norsva^. represented b̂  tlege M Hoff acting as 
Agents 

the F F T A Surveillance Authority, represented b̂  Rolf ftelmtch Pedersen. Officer. Legal 
^ Executive Affairs, acting as Agent 

the Gomnnssion of the European Communities, represented by Richard Lyal. Member of 
hs Legal Serv ice, actmg as Agent 

L Jan and Kristian Jaeger A S 

14 T h e ^ ^ ^ / / s t a t e s that the case law of the F C L on selective distrmutton is. together wtth 
Article 53 F E A. of particular sigml^eance lor the present case 

15 One ofthe consequences o fa condition on a specific ownership structure in a company ts 
that the dealership company ts prevented from joining a group, for example, as a wholly-owned 
subsidiary tn a group w hich then, through other subsidiaries, deals in new motor vehicles of other 
makes 

16 According to the platntttf. soch clauses have a clear competition-distorting object and 
effect The conditions impose requirements on the dealer which according to case law on 
selective distribution go considerably further than is necessary to protect the reputation of the 
brand name Furthermore, the conditions are apphed in an arbitrary and discriminatory fashion 

17 The real object of these conditions is to break up a strong competitor who. through a 
number of years has demonstrated the ability to build up different makes 

18 m any event, the object of such a condition must be considered to be to ensure that the 
dealer only deals in one make of car This distorts competition because it renders impossible H I 
multi-brand dealerships and f2) building up of a strong dealer stage Both of these aims are 
fundamental considerations m the new Regulation 1475/95 Avoiding a conflict of interesf is 
not a concern which can make it lawful 

19 The requirement that the General Manager is to own at least 5 1 ^ of the shares ^and the 
C h a i r m a n o f m e 6 o a r d 4 9 ^ ^ / ^ p r e v e n t s the dealer company from becoming a subsidiary in 
a group Furthermore, it will prevent groups from dealing in new motor vehicles 

Case 26/76 Metro v Commission 11977] ECR 1875 (hereinafter -'Metro"). 

The Jaeger group is one of Norway's largest car dealers and deals in inter alia Toyota. BMW. 
Rover and Land Rover. 
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Kapitlcl III. Avgjorelser av Domstolen: Sak E-3/97 

V. Skriftlige saksfremstillinger 

13. I medhold av Vedtektene for EFTA-domstolen artikkel 20 og Rettergangsordningen 
artikkel 97 er skriftlige saksfremstillinger mottatt fra: 

saksoker. representert ved advokat Pal Magne Bakka. Advokatfirma Harris, Bergen: 

saksokte, representert ved advokat Jon Lyng. Advokatfirma Lyng & Co., Oslo; 

Den norske regjering, representert ved Hege M. Hoff. Utenriksdepartementet. som 
partsrepresentant; 

E F T A s overvâkningsorgan. representert ved Rolf Helmich Pedersen, saksbehandler. 
Avdelingen for juridiske saker og eksekutivesaker, som partsrepresentant; 

Kommisjonen for De europeiske fellesskap. representert ved Richard Lyal. juridisk 
radgiver i Rettsavdelingen. som partsrepresentant. 

1. Jan og Kristian Jaeger A S 

14. Saksokeren hevder at EF-domstolens rettspraksis" om selektiv distribusjon. sammen med 
EOS-avtalen artikkel 53. har saerlig betydning for den foreliggende saken. 

15. En av konsekvensene av et vilkar om en besternt eierstruktur i et selskap. er at 
forhandlerselskapet blir avskaret fra a innga i et konsem. for eksempel som et heleiet 
datterselskap i et konsem, som deretter gjennom andre datterselskaper forhandler nye 
motorvogner av andre merker0. 

16. Ifolge saksoker har slike klausuler klart konkurransevridende formal og virkning. 
Vilkarene stiller krav til forhandleren som. ifolge rettspraksis om selektiv distribusjon. gar 
vesenthg lenger cnn det som er nodvendig for a beskytte varenavnets anseelse. Videre er vilkarene 
anvendt pa en vilkarlig og diskriminerende mate. 

17. Det reelle formal med disse vilkarene er a bryte opp en sterk konkurrent som i en arrekke 
har vist evnen til a bygge opp forskjellige merker. 

18. Under enhver omstendighet ma formalet med et slikt vilkar anses a vaere a sikre at 
forhandleren bare forhandler ett bilmerke. Dette vrir konkurransen. idet det umuliggjor (1) 
flermerkerepresentasjon og (2) oppbygning av et sterkt forhandlerledd. Begge disse formâlene er 
gmnnleggende hensyn i den nye forordning 1475/95. A unngâ en "interessekonflikt" er ikke en 
bekymring som kan gjore dette lovlig. 

19. Kravet om at daglig leder skal eie minst 51% av aksjene (og styreformannen 49%) 
avskjaerer ex lege forhandlerselskapet fra a inngâ som datterselskap i et konsem. Videre vil det 
hindre konsem i a forhandle nye motorvogner. 

Sak 26/76 Metro v Kommisjonen [1977] ECR 1875 (heretter "Metro"). 

Jaeger-gruppen er en av Norges storste bilforhandlere og forhandler blant annet Toyota. BMW. 
Rover og Land Rover. 
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Chapter III Decisions ot itic Court: Case l--V'>7 

20 The plaintiff states that groups are particularly widespread and this lorm of business 
organization is an important instrument for effective, appropriate organization of a business 
operation An example is multi-brand dealerships Others are dealerships for new and used motor 
vehicles, or motor vehicles and machines as well as property ownership 

21. Thus, the condition will have the main effect of distorting the structure at the dealer 
stage, since large, financially strong groups will have to refrain from becoming dealers. The 
dealer stage will consist of relatively small businesses and become considerably more dependent 
on the supplier than a dealer which is part of a strong group would A weaker dealer stage will 
carry less weight for building up its organization and competing with other makes of cars. Inter-
brand competition will be weakened. In addition, a weak dealer stage with its essential operations 
linked to one supplier will be much more vulnerable to tactics and pressure from the supplier, 
with all forms of concerted practices which, as a whole, reduce competition between different 
brand dealers 

22 The first effect of the buy-out requirement w ill be that the dealer company will not be 
able to have any corporate law connection to groups which deal in other new motor vehicles of 
other makes, in this case the Jaeger group SecondK. it implies that not even the shareholders in 
the dealer company can have any such corporate law connections 

23 Referring to case law of the I i i J . the plaintiff is of the opinion that the conditions on 
ownership structure do not consist of objecti\c criteria of a qualitative nature relating to the 
technical qualifications of the reseller and its staff 

24 The plaintiff is of the opinion that Article 53 E E A clearly applies to a situation where the 
supplier deliberately enforces a condition on ownership structure in a different manner in relation 
to the "new" and the "old" dealers This applies to the requirement that the General Manager hold 
51% of the shares, in w hich Opel has admitted its practice v aries 

25 The supplier shall not impose conditions which go further than what is "indispensable". 
Lawful conditions must be imposed in the same fashion on all dealers The plaintiff concludes 
from this that Opel's practice is obviously discriminatory. 

26 Since "gentlemen's agreements' and other, non-binding understandings* have been 
covered under Article X5 E C . the above situation must clearly be considered as one which comes 
within the scope of Article 53 E E A A fortiori must this be so when even "concerted practices" 
make Article 53 E E A applicable 

27. The plaintiff refers to the Ah'AÏ' and the bord'" case. From these judgments, the plaintiff 
maintains that it follows that unilateral legal situations, where a private-law binding contractual 
relationship does not exist, are to be considered as tied to or stemming from an agreement and 
thereby subject to Article 53 E E A This is particularly true of distribution systems. In the present 

Case 26/76 Metro SB-Großmärktc GmbH & Co KG v Commission of the European 
Communities [ 1977] ECR 1875. 

Case 41/69 ACF Chcmicfarma NV v Commission of the European Communities 11970] ECR 
661. 

Case 107/82 AEG-Tclcfunken AG v Commission of the European Communities [1983] ECR 
3151. 

Joined Cases 25 and 26/84 Ford Werke AG and Ford of Europe Inc. v Commission of the 
European Communities [1985) ECR 2725. 
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20. Saksokeren hevder at konserner er saerlig utbredt. og at denne selskapsformen er et viktig 
instrument for effektiv og hensiktsmessig organisering av en forretningsvirksomhet. Et eksempel 
er forhandling av flere merker. Andre er forhandling av nye og brukte motorvogner. eller 
motorvogner og maskiner save! som ciendomsbesittelse. 

21. Vilkarene vil saledes ha den hovedeffekt at det vrir strukturen i forhandlerleddet. idet 
kapitalsterke storre konserner vil matte avsta fra a bli forhandlere. Forhandlerleddet vil besta av 
relativt sma virksomheter og bli vesentlig mer avhengig av leverandoren enn det en forhandler 
som er en del av et sterkt konsem ville vaere. Et svakere forhandlerledd vil ha mindre tyngde til a 
kunne bygge opp sin organisasjon og konkurrere med andre bilmerker. Konkurransen mellom 
merkene vil bli svekket. I tillegg vil et svakt forhandlerledd med sin vesentlige virksomhet knyttet 
til en leverandor. vaere langt mer utsatt for taktikk og press fra leverandoren. med alle former for 
samordnet opptreden som. samlet sett, vil redusere konkurransen mellom de ulike 
mcrkeforhandlerne. 

22. Den forste virkningen av kravet om salg av aksjer. vil vaere at forhandlerselskapet ikke 
vil kunne ha noen selskapsrettslig tilknytning til konsem som forhandler andre nye motorvogner 
av andre merker. i dette tilfellet Jaeger-gruppen. For det andre innebaerer det at ikke en gang 
aksjonaerene i forhandlerselskapet kan ha noen slik selskapsrettslig tilknytning. 

23 Under henvisning til EF-domstolens rettspraksis7 er saksoker av den oppfatning at 
vilkarene om eierstruktur ikke bestar av objektive kriterier av kvalitetsmessig art som gjelder de 
tekniske kvaiifikasjoncne til videreforhandleren og bans stab. 

24. Saksokeren er av den oppfatning at E0S-avtalen artikkel 53 klart far anvendelse i en 
situasjon der leverandoren bevisst handhever et eierstaikturvilkar pa en annen mate overfor de 
"nye" enn overfor de "garnie" forhandleme. Dette gjelder kravet om at daglig leder skal eie 51% 
av aksjene. der Opel har innrommet at dets praksis varierer. 

25. Leverandoren skal ikke stille vilkar som gar lenger enn det som er "absolutt nodvendig". 
Rettmessige vilkar ma stilles pa samme mate for alle leverandorer. Saksoker slutter ut fra dette at 
Opels praksis er apenbart disknminerende. 

26. Siden "gentlemen's agreements" og andre ikke-bindende forstaelsers har vaert omfattet av 
EF-traktaten artikkel 85. ma ovennevnte situasjon klart anses à vaere en som er omfattet av E O S -
avtalen artikkel 53. Desto mer ma dette gjelde nar selv "samordnet opptreden" gjor EOS-avtalen 
artikkel 53 anvendelig. 

27. Saksokeren viser til sakene AEG9 og Fordw. Ut fra disse dommene hevder saksoker at 
det folger at ensidige rettslige situasjoner. hvor et privatrettslig bindende avtaleforhold ikke 
eksisterer. mâ anses â vaere knyttet til eller utsprunget av en avtale og sâledes vaere underlagt 
EOS-avtalen artikkel 53. Dette gjelder saerlig i distribusjonssystemer. I den aktuelle saken er det 

Sak 26/76 Metro SB-Großmärkte GmbH & Co. KG v Kommisjonen for De europeiske fellesskap 
[1911] E C R 1875. 

Sak 41/69 AC F Chemiefarma N\ ' v Kommisjonen for De europeiske fellesskap [1970] ECR 661. 

Sak 107/82 AEG-Telefunken AG v Kommisjonen for De europeiske fellesskap [1983] ECR 3151. 

Forente saker 25 og 26/84 Ford Werke AG og Ford of Europe Inc. v Kommisjonen for De 
europeiske fellesskap [1985] ECR 2725. 
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case, it is the existence of the supplier's agreements with third parties which makes Article 53 
E E A applicable. 

28. Following case law of the E C J " . the plaintiff considers that the automatic nullity in 
question only applies to those parts of the agreement affected by the prohibition, or to the 
agreement as a whole if it appears that those parts are not severable from the agreement itself. 

29 In addition to the effect of invalidity, the breach of the law in the present case has the 
effect of the agreement being considered entered into or. alternatively, that Opel is under an 
obligation to conclude an agreement. This follows from the Metro and AEG judgments and the 
absence of a block exemption in September 1995 

30. The plaintiff suggests answering the questions as follows: 

"Question I: 

Article 53(1) EEA. cf. Article 6 and the rules on selective distribution, must be 
interpreted so that conditions regarding a given shareholder structure of the dealer 
which are imposed by an importer of new motor vehicles when a dealership agreement 
is entered into have both a competition-distorting aim and a competition-distorting 
effect, judged both per se and in context, and are prohibited. 

An independent, additional ground for considering the condition as prohibited will be 
present where an importer has not required all dealers to meet the condition formally 
and in fact without undue delay, including not treating differently dealers who joined 
the system before or after 1986. 

The concern of avoiding a "conflict of interest " does not make the condition law fid. 

The prohibitions applied in September IW5 and apply today. 

Question 2: 

Article 53(1) EEA, cf. Article 6 and the rules on selective distribution, must be 
interpreted so that conditions to the effect that the owners of the dealer are to sell off 
their (direct or indirect) ownership interest in other dealer companies which are 
imposed by an importer o f new motor vehicles when a dealership agreement is entered 
into have both a competition-distorting aim and a competition-distorting effect, judged 
both per se and in context, and are prohibited. 

An independent, additional ground for considering the condition as prohibited will be 
present where an importer has not required all dealers to meet the condition formally 
and in fact without undue delay, including not treating differently dealers who joined 
the system before or after 1986. 

The concern of avoiding a "conflict of interest " does not make the condition lawful. 

The prohibitions applied in September 1995 and apply today. 

Case 56/65 Société Technique Minière v Maschinenbau Ulm GmbH 119661 ECR 235. 
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eksistensen av leverandorens avtaler med tredjemenn som gjor E0S-avtalen artikkel 53 
anvendelig. 

28. Etter EF-domstolens rettspraksis" anser saksoker at den aktuelle automatiske 
ugyldigheten bare gjelder de delene i avtalen som er berort av forbudet, eller avtalen som helhet 
dersom det viser seg at disse delene ikke kan skilles ut fra selve avtalen^ 

29. I tillegg til virkningen av ugyldighet har rettsbruddet i den foreliggende saken den 
virkning at avtalen ma anses som inngâtt. eller. alternative at Opel har kontraheringsplikt. Dette 
folger av dommene i Metro og AEG. samt fravseret av et gruppeunntak i September 1995. 

30. Saksoker foreslàr folgende svar pa sporsmàlene: 

"Sporsmäl J: 

E0S-avtalen art 53 nr 1 jfr art 6 og reglene om selektiv distribusjon mâ tolkes slik at et 
vilkär om en besternt aksjonœrstruktur hos forhandleren stillet av en importer av nye 
motorvogner ved inngâelse av en forhandleravtale har bâde konkurransevhdende 
formal og konkurransevirkende effekt, bedemt sä vel per se som i kontekst, og er 
forbudt. 

Et selvstendig tilleggsgrunnlag for a anse vilkaret forbudt vil foreligge hvor en 
importor ikke har palagt alle forhandlere a oppfylle formelt og reell vilkaret uten 
ugrunnet opphold, herunder uten â forskjellsbehandle forhandlere som ble tilknyttet 
systemet for eller etter 1986. 

Hensynet til â unnga "inleressekonflikt " gjor ikke vilkaret lovlig. 

Forbudene gjäldt i September 1995. og gjelder idag. 

Sporsmäl 2: 

E0S-avtalen art 53 nr L jfr art 6 og reglene om selektiv distribusjon ma tolkes slik at 
vilkâr om at eierne av forhandleren skal selge seg ut av sin (direkte eller indirekte) 
cierposisjon i andre forhandlerselskaper stillet av en importor av nye motorvogner ved 
inngâelse av forhandleravtale har bade konkurransevridende formal og 
konkurransevridende effekt. bedomt sä vel per se som i kontekst, og er forbudt. 

Et selvstendig tilleggsgrunnlag for â anse vilkâret forbudt vil foreligge hvor en 
importor ikke har pâlagt aile forhandlere â oppfylle formelt og reelt vilkâret uten 
ugrunnel opphold. herunder uten à forskjellsbehandle forhandlere som ble tilknyttet 
systemet for eller etter 1986. 

Hensynel til â unngâ "interessekonflikt " gjor ikke vilkâret lovlig. 

Forbudene gjaldt i September 1995. og gjelder idag. 

Sak 56/65 Société Technique Minière v Maschinenbau Vim GmbH [1966] E C R 235. 
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Question 3: 

Article 53(1) EEA. cf. 53 (2) EEA. must be interpreted so that an importer of new 
motor vehicles in September 1995 had an obligation to enter into dealership 
agreements with some or all of those who wished to be dealers and met the qualitative 
criteria which the importer could lawfully impose on a dealer. 

Question 4: 

Article 53(1) EEA. cf. Article 6. must be interpreted so that where parties in a process 
of concluding an agreement have come so far that one of the parties has given a 
legally-binding offer. Article 53 will apply to that offer. In addition. Article 53(1) EEA, 
cf. Article 6. is applicable to all conditions, pre-conditions and understandings which 
are laid down in the course of a gradual process of concluding an agreement. 

Question 5: 

When a refusal to accept a dealer can serve to enforce a competition-distorting policy 
or contractual practice between the importer and other, existing dealers, the refusal 
must be assessed under Article 53 EEA. 

Question 6: 

Article 53 (2) EEA cannot be considered as authorizing total invalidity in a case of a 
condition on ownership structure in a selective distribution system for new motor 
vehicles. " 

2. Opel Norge A S 

31. The defendant is of the opinion that neither Article 53 E E A nor the rules regarding 
selective distribution apply to a case such as the one at hand, where the parties have not moved 
beyond the negotiations stage. During the negotiations the opposite parties of Opel Norge As 
were the two individuals Jan and Kristian Jaeger. 

32. Referring to the Metro judgment of the E C J . the defendant submits that the criteria 
applied by Opel Norge AS regarding ownership structure in connection with the selection of its 
dealers must be viewed as non-discriminatory and necessary to ensure reasonable distribution of 
advanced technical products such as cars. 

33. In the view of the defendant, the wording of the question "upon entering into ... imposing 
conditions" is imprecise. The formulation has no relevance for the factual situation in the case 
and the problem is hypothetical, since no agreement has been entered into or concluded by the 
parties. Furthermore, the defendant is of the view that the formulation of the question: "imposing 
conditions regarding a certain shareholder structure" is imprecise. 
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Sporsmäl 3: 

E0S-avtalen art 53 nr I jfr nr 2 ma lolkes slik at en importer av nye motorvogner i 
September 1995 hadde en plikt til à inngâ forhandleravtale med noen eller de som 
onsket â vœre forhandlere og for ovrig fylte de kvalitative kriteriene som importeren 
lovlig kunne se tie til en forhandler. 

Sporsmäl 4: 

E0S-avtalen art 53 nr 1 jfr art 6 mâ tolkes slik at hvor parter i en 
avtaleinngâelsesprosess har kommet sä langt at en av partene har avgitt et for seg 
rettslige forpliktende tilbud, vil art 53 vœre anvendelig pâ nevnte tilbud. Dessuten er 
art 53 nr 1 jfr art 6 anvendelig pâ alle vilkâr. forutsetninger og forstâelser som 
fastlegges underveis i en stegvis avtaleinngâelsesprosess. 

Sporsmäl 5: 

Nâr en nektelse av ä oppta en forhandler kan tjene til â hândheve en 
konkurransevridende policy eller avtalepraksis mellom importoren og andre, 
eksisterende forhandlere, skal nektelsen vurderes under art 53. 

Sporsmäl 6: 

E0S-avtalen art 53 nr 2 kan ikke anses â hjemle total ugyldighet i en sak om 
eierstrukturvilkâret i et selektivt distribusjonssystem for nye motorvogner. " 

2. Opel Norge A S 

31. Saksokte er av den oppfatning at verken EOS-avtalen artikkel 53 eller bestemmelsene om 
selektiv distribusjon far anvendelse i en sak som den foreliggende, hvor partene ikke har gâtt ut 
over forhandlingsstadiet. Under forhandlingene var motpartene til Opel Norge AS de to 
privatpersonene Jan og Kristian Jaeger. 

32. Under henvisning til EF-domstolens dorn i Metro hevder saksokte at de kriteriene Opel 
Norge AS har anvendt med hensyn til eierstruktur ved utvelgelsen av sine forhandlere, ma ses 
som ikke-diskriminerende og nodvendige for a sikre en rimelig distribusjon av avanserte tekniske 
produkter sa som biler. 

33. Etter saksoktes mening er ordlyden i sporsmälet "ved inngâelse av .... stiller vilkâr" 
upresis. Formuleringen har ingen relevans for den faktiske situasjonen i saken, og 
problemstillingen er hypotetisk i og med at partene ikke har inngâtt eller sluttet noen avtale. 
Videre er saksokte av den oppfatning at formuleringen av sporsmälet "stille vilkär om en besternt 
aksjonaerstruktur" er upresis. 
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34 For the defendant.Artiele53(l)FFA and the rriles on seleetivedistrtbution do not apply 
m a amadou where an ttnporter and me potettttal dealer have not entered mto a binding 
agreement on the establishmentofadealer relationship Nor do the provtsionsreferredtointhe 
question generally preclude importers of motorvehieles front choosing thetr dealers based on non-
diserimtnatorvqualitattvecrtterta in order to ensure reasonable distribution of the motor vehicles 
and servies related thereto, including conditions as to who are to he shareholders in the 
dealership company and the specific shatedtstrtbutionantong the shareholders 

35 The defendant states that.under N o r w e g i a n s 
30 Junel^^5unttll9Julyl^^6.vvhett the Regtilatioitsvvetcitnplemented under Norvvegianlavv 

3o The defendant ts of thevtew that the ptesutupttonprittctpie must be particularly strong in 
asttuatton where Norway can be condemtted for breach of treaty due to failure to implement attd 
vvhteh can hartn politically importattt relationships of trtistvviththeEU The defendant submits 
thatareinforced presumption principle can also be grounded in the duty of loyalty underArticle 
3 F F A 

37 The defendant considers that it must be possible to deduce from this a duty for 
Norwegian courts, in accordance with the F U law prtnctple on interpretation tn accordance with 
directives, to interpret national law as much as possible tn accordance with non-implemented 
ditectives Under the F F A . theduty must apply not only tn relation todirecttves but also in 
relation to regulations 

38 h would be entirely unreasonable tf agreements between private parties which were 
fomterly valid and in accordancew ith the block exemption were to be deemed invalid and thereby 
vvithout legal effect for the pertod from 30 f t tnel995untt l l^Julyl996 

39 For the defendant, it ts obvtous that for September there exists no prohibition 
agatnst importers of motor vehicles choosing dealers based on conditions as to who is to be 
shareholders in the dealership company, and the specific share distribution among them 
Considerations ofharmoni^atiqnoftherttlestn the E U vvith the rules tn the European Economic 
Area point towards the block exemption tn Regulation i23/85having been replaced by the new 
block exemption tnRegulationi475/95;thts also applies for Not̂ way 

40 Furthermore the E E A Agreement docs not prohibit an importer and a new. potential 
dealer from agreeing thatacondtttonfor further negotiations onfuture cooperation is that the 
owner and general manager are not to hold shares tn competing operations or are not to engage in 
competing operations 

4k The defendant is of the opinion that questton3ts also imprecise and that theformulation 
is unfortunate. For the defendant, it is unclear what the person asking the question refers to by the 
term met the qualitative criteria the importer could lavvfully impose on dealers' In any case, the 
E E A Agreement does not impose on importers of ears a duty to conclude a contract with 
companies wishing to become new car dealers in an area where there is room for several dealers. 

42 Furthermore. Article 5 3 t i ) E E A may not be interpreted as also applying to situations in 
vvhtch two parties are in negotiations without having completed them and where no contractual 
relationship has been established and where n o ^ ^ t ^ business collaboration has been entered 
into, either or no implied agreement exists between the parties 
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34 Etter saksokers oppfatning kommer FOS-avtalen artikkel 53 u r i o g reglene om selektiv 
distrihusjon ikke til anvendelseiettilfelle hvor en importor og den potensielleforhandler ikke har 
inngatt bindende avtale ometahleringav et forhandlerforhold Oehestemmelsersomeromtalti 
sporsmälet er heller Ikke generelt hl hinder for at importorer av motorvogner velger sine 
forhandlere pä grunnlag av ikke-diskriminerende kvalitative kriterier for a sikre en rimelig 
distribusjon avmotorvogneneogtjenesterkuyttet til disse, herunderforutsetningeromhvem som 
skal vaere aksjonaereriforhandlerselskapet.og den uaermereaksjefordeling mellom aksjonaerene. 

35 Saksokte hevder at det etter uorsklov var et tidsrom med et "opphold" fra 30 juni i995 
til 19julil996,daforordniugeneblegienuomfortinorskiov 

36 Saksokte er av den oppfatning at presumpsjonspriusippet m ä g j o r e seg saerlig sterkt 
meldende i en situasjon der Norge kan hli dornt for traktatbrudd pä grunn av manglende 
giennomforingog som kan skadepoliUskviktigetillitsforholdiforhold til EU.Saksokte hevder at 
etfbrsterketpresumpsjonspriusippogsakanbaserespalojalitetsplikteniartikkel3E0S. 

37 Saksokte anser a tde tu t f rade t t emavaeremul igaav iede for norske domstoler. o g i 
s a m s v a r m e d E U s r e t t s p r i n s i p p o m f o r t o l k n i n g i s a m s v a r m e d d i r e k t i v e r . e n p l i l ^ t i l ä f o r t o l k e 
nasjonallovgivningsamyesommuligi samsvarmedikke-gjenuomforte direktiver. 1 E O S m a 
derme plilrtengjeldeild^e hare med hensyn til direktiver men ogsa med hensvn til forordnmger 

38 Oet ville vaere helt urimelig dersom avtaler mellom private parter som tidligere var 
gyldige og i samsvar med gruppeunntaket. skulle kjennes ugyldige og saledes ikke ha 
rettsvirkningit idsrommetfra30junii995tdl9jul i l996 

39 Eor saksokte er det innlysende at detiseptemberl995ikkeeksisterer noe forbud mot at 
importorer av motorvogner velger forhandlerepa grunnlag av v i lkaromhvemsom skal vaere 
aksjonaerer i forhandlerselskapet og den saerlige aksjefordeligen hlant dem ffensynet til 
harmonisering av hestemmelsene i E U med hestemmelsene i Oet europeiske okonomiske 
samarbeidsomrädepekertretn ingavatgruppeunntaket i forordning 123/85 er hlitt erstattet av 
det nye gruppeunnte^etiforordningl475/95;dette gjelder ogsa for Norge. 

40 Videre forbyr ild ê EOS-avtalen en importor og en ny.potensiellforhandlerfraaavtale 
at et vilkärfor videre forhandlinger omfremtidigsamarheid er at eieren og daglig leder ikke skal 
eieaksjerikonkurrerendevirksomhet eller ikke skal engasjeresegikorn^urrerendevirksomhet. 

4 f Saksokte er av den oppfatning at sporsmä!3 ogsä er upresist.og at formuleringen er 
uheldig Eorsaksokteerdet uklart hvapersonen som stiller sporsmälet mener med uttrykket 
"fylte de kvalitative kriteriene som importoren lovlig kunne sette til forhandlere" Uansett 
paleggerikkeEOS-avtalenbilimportorer en kontrahermgsplikt med selskaper s o m o n s k e r ä b l i 
nyebi l forhandlere ie tomrädederdeterp lass t i l f l ere forhandlere 

42 Videre kan ikke EOS-avtalen artikkel 53 nr 1 tolkes slik at den ogsä kommer til 
anvendelse päsituasjoner hvor to parter e r i f d r h a n d l i n g e r u t e n ä h a s l u t t f o r t disse og hvor det̂  
ikke er etahlert noe kontraktsfbrhold og hvor det heller ikke er inngätt noe fäktisk 
fbrretnmgssamarheidellerforeligger noen underforstätt avtale mellom partene. 

29 



Chapter HI. Decisions of the Court: Case E-3/97 

43. For Opel it is not "an anti-competitive policy" to impose requirements to the effect that a 
General Manager must have an ownership interest which is dominant and as strong as possible. 
In the view of Opel, this requirement is economically important and legitimate. Furthermore, it is 
capable of strengthening the economy and power of the dealers and thereby their competitiveness, 
which serves consumers. Opel is of the view that the requirements help to build up the community 
of interest between the ownership interests and management, and that this enhances the 
dealerships' economic basis, productivity, the technical and economic development of the 
products and services, and that this is in the interest of consumers. 

44. With respect to question 6 as well, the defendant's comment is that the formulation of the 
question is imprecise and hypothetical. No agreement has been entered into by the parties and it is 
also an incorrect use of terminology to use the expression "condition". The essential point is that 
the relevant factual and legal issue is not covered by question 6. 

45. The defendant submits that Article 53(1) E E A , cf. (2), gives no authority to intervene in 
a negotiation situation between two parties, so that a pre-condition in an offer from one party to 
enter into an agreement may be viewed as unlawful with the consequence that the party in 
question is legally bound to enter into an agreement without this condition. 

46. The defendant has fundamental objections to the formulation of the questions and is of 
the view that a number of them must be reformulated. In the view of the defendant, the questions 
1) b. and 2) b. should not be answered without further clarification from the plaintiff. 

3. The Norwegian Government 

47. The Norwegian Government concentrates its written observations on questions 1) c. and 
2) c. and argues that no group exemption for distribution and servicing agreements existed in 
Norwegian law in the period 1 July 1995 to 19 July 1996. This opinion is based on the fact that a 
new act of Community law is not part of the E E A Agreement until the E E A Joint Committee has 
decided that it is to be incorporated into the Agreement. A new act of Community law cannot be 
made applicable to Norwegian nationals and enterprises until it has been implemented into 
Norwegian law. 

48. The principle that individuals and economic operators are not bound by obligations under 
international law until these have been implemented in Norwegian law follows from the dualistic 
system which is based on the Norwegian Constitution. 

49. The Norwegian Government proposes to answer the above mentioned questions as 
follows: 

"The decision of the EEA Joint Committee No. 46/96 on the incorporation into the EEA 
Agreement of Commission Regulation 1475/95 applied from 1 October 1995. The 
individual EFTA States could however, for constitutional reasons, lay down 
transitional measures for the period between 1 July 1995 and the date of adoption of 
the decision, 19 July 1996. The individual EFTA states were thereby for constitutional 
reasons free to delay the implementation of the Regulation, or to lay down national 
adaptations to it, until 19 July 1996. Thus, it will be for the national court to interpret 
national legislation implementing the Regulation and, on this basis, decide whether the 
prohibition set out in Article 53, paragraph 1, of the EEA Agreement did exist in 
Norwegian law in September 1995. " 
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43. For Opel er det ikke "en konkurransevridende policy" â stille krav om at en daglig leder 
mâ ha en eierinteresse som er dominerende og sä sterk som mulig. Etter Opels syn er dette kravet 
okonomisk viktig og legitimt. Videre vil det kunne styrke Ökonomien og slagkraften td 
forhandlerne, og derved deres konkurranseevne, hvilket tjener forbrukeme. Opel er av den 
oppfatning at kravene bidrar til â bygge opp interessefellesskapet mellom eierinteresser og 
ledelse, og at dette styrker forhandlerens okonomiske grunnlag, produktivst, produktenes og 
tjenestenes tekniske og okonomiske utvikling, og at dette er i forbrukemes intéresse. 

44. Ogsâ med hensyn til sporsmäl 6 er saksoktes kommentar at formuleringen av sporsmälet 
er upresis og hypotetisk. Det er ikke inngâtt noen avtale mellom partene, og det er ogsâ en feil 
begrepsbruk â bruke uttrykket "vilkär". Det vesentlige punkt er at det relevante faktiske og 
rettslige sporsmälet ikke dekkes av sporsmäl 6. 

45. Saksokte hevder at EOS-avtalen artikkel 53 nr 1, jf. nr 2, ikke gir hjemmel til â gripe inn 
i en forhandlingssituasjon mellom to parter, slik at en forutsetning i et tilbud fra én part om â 
inngâ en avtale kan anses som urettmessig, med den folge at den aktuelle part er rettslig bundet til 
â inngâ en avtale uten dette vilkâr. 

46. Saksokte har grunnleggende innvendinger mot formuleringen av sporsmâlene, og er av 
den oppfatning at en rekke av dem mâ omformuleres. Etter saksoktes syn bor sporsmäl 1) b. og 
2) b. ikke besvares uten ytterligere klargjoring fra saksokers side. 

3. Den norske regjering 

47. Den norske regjering konsentrerer sine skriftlige saksfremstillinger om sporsmâlene 1) c 
og 2) c, og hevder at det ikke fautes gruppeunntak for distribusjons- og serviceavtaler i norsk 
lovgivning i tidsrommet 1 juli 1995 til 19 juli 1996. Dette synspunktet er basert pâ det faktum at 
en ny fellesskapsrettsakt ikke er en del av EOS-avtalen for EOS-komitéen har besluttet at den 
skal inntas i Avtalen. En ny fellesskapsrettsakt kan ikke fa anvendelse for norske borgere og 
fbretak for den er gjennomfort i norsk lovgivning. 

48. Prinsippet om at privatpersoner og okonomiske aktorer ikke er bundet av forpliktelser i 
henhold til folkeretten for disse er gjennomfort i norsk lovgivning, folger av det dualistiske 
systemet basert pâ Norges Grunnlov. 

49. Den norske regjering foreslâr folgende svar pâ ovennevnte sporsmäl: 

"EOS-komitéens vedtak nr 46/96 om gjennomforing av kommisjonsforordning 1475/95 
i E0S-avtalen, gjaldt fra 1 Oktober 1995. De enkelte EFTA-statene kunne imidlertid av 

forfotningsmessige grunner fastsette overgangsordninger for tidsrommet mellom 1 juli 
1995 og den dato da vedtaket ble vedtatt, 19 juli 1996. De enkelte EFTA-stater sto 
sâledes av forfatningsmessige grunner fritt til â utsette gjennomforing av forordningen, 
eller til â fastsette nasjonale tilpasninger til den, til 19 juli 1996. Det vil sâledes vœre 
opp til den nasjonale domstol â fortolke nasjonal lovgivning om gjennomforing av 

forordningen, og pâ dette grunnlag avgjore om forbudet nedfelt i EOS-avtalen artikkel 
53 nr 1 eksisterte i norsk lovgivning i September 1995. " 
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Chap^ ^ 

4. The EFTASUrved lance Authority 

50 T h e / ^ ^ ^ ^ ^ ^ ^ 
the facts presented. to establish what content ofthe national iaw is applicable to the present case. 
Furtherntore. it wi i ibefor the national court to decide when an agreement has been entered into 
and. ifso. on what date. 

51 According to the E F T A Surveillance Authority, an application tor an individual 
exemption under Articie53(3)v^as not made by the parties. 

52. Concertringthequestion whether negotiationsaboutanagreementoran agreement to 
enter into an agreement amount to an^agreemenCwithin the meaning of Article 53(i) E E A . the 
EFTASurveihance Authority refers to the case law of the E C J ^ and comes to the conclusion that 
uniessaioint intention of the parties to conduct themseives inaspeci f icwayonthe market is 
established, there is no agreement within the meaning of A r t i c i e 5 3 ( i ) E E A 

53 ff the parties.withouthavingenteredintoanagreement.haveinitiated activity which 
amounts toa"concertedpractice"^within the meaning of Article 53( i^ such activity could be 
contrary to Article 53(i). Since the parties only seem to have reached the stage of negotiations, 
no such co-ordination between the parties seems to have taken place 

54 Concerning the question whetherasupphercouid lay down conditions as to the structure 
of the ownership of the dealership compatty without violating Article 53(^regardiess of the aim 
oreftects of thecondition. t h e E F T A Surveillance Authority submits that theconditionon a 
certain shareholder structure w ôuid by itself in most cases amount toarestriction of competition 
within the meatting of Articie53(i).maddition. the restrictive eftect of suchacondition seems to 
be strengthened due to me nature ofthe business in question ht many cases, the estabhshment of 
adeaiership company would requireasubstantiai amount of capital, which intum.due to the 
condition ofasharehoider structure, may restrict potential dealers from appiyingfor dealerships. 
Adeaiership company wih often not be able to finance the whole activity through loans.but wih 
have to haveacertain amount of equitycapitai in order to obtain loans and thus to commence 
business Even if it were possible to start a new business without equity capital, national 
legislation inmany E E A States requires thateconomic activities may oniy be carriedout if 
certain requirements as toaminimum equity capital are fuifihed. 

55 A condition on specific shareholder structure may also imply a restriction on the 
shareholder to seh his shares, tf this condition implies that the owner or owners may only seh 
their shares to the other owners of the dealership company.or only with the prior consent of the 
supplier, suchacondition may aiso imply certainforeciosure effects f^ruew.potentiaideaiers 
since it may be difficult to enter the market through the acquisition of shares in already-existing 
companies 

56 ft seems that the requirement concerning a specific ownership structure is not a 
quahtative requirement in the meaning o f t h e ^ r ^ judgment o f t h e E C J and would thus, in most 
cases,bearestriction within the meaning of Articie53(i). 

Case 41/69 ACF Chemiefarma NV v Commission of the European Communities [1970] E C R 
661; Case T-7/89 S.A. Hercules Chemicals N V. v Commission of the European Communities 
[1991] II E C R 1711; Case C-277/87 Sandoz prodotti fannaceutici SpA v Commission of the 
European Communities [1990 ] I E C R 45. 

Case 48/69 Imperial Chemical Industries Ltd. v Commission of the European Communities 
[1972 ] E C R 619. 
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4. E F T A s overvâkningsorgan 

50. EFTAs overvâkningsorgan hevder at det er opp til den nasjonale domstol pä grunnlag av 
de fremlagte fakta ä fastslä hvilken del av den nasjonale lovgivning som fär anvendelse i denne 
saken. Videre vil det vaere opp til den nasjonale domstol ä avgjore nâr en avtale er inngâtt, og i sa 
fall pä hvilken dato. 

51. Ifolge E F T A s overvâkningsorgan ble ikke en soknad om individuell fritak etter artikkel 
53 nr 3 fremsatt av partene. 

52. Vedrorende sporsmälet om hvorvidt forhandlinger om en avtale eller en avtale om ä innga 
en avtale utgjor en "avtale" i henhold til EOS-avtalen artikkel 53 nr 1, viser E F T A s 
overvâkningsorgan til EF-domstolens rettspraksis12, og kommer til den konklusjon at med mindre 
en feiles intensjon fra partenes side om â opptre pä en besternt mäte pä markedet forcligger. 
eksisterer det ingen avtale i henhold til E0S-avtalen artikkel 53 nr 1. 

53. Dersom partene, uten ä ha inngâtt en avtale, har igangsatt virksomhet som utgjor en 
"samordnet opptreden"13 i henhold til artikkel 53 nr 1. kan en slik virksomhet vaere i strid med 
artikkel 53 nr 1. Siden partene bare syncs ä ha nadd forhandlingsstadiet, synes det ikke a ha 
funnet sted en slik samordning mellom partene. 

54. Vedrorende sporsmälet om hvorvidt en leverandor kan stille vilkär om eierstrukturen i 
forhandlerselskapet uten â bryte artikkel 53 nr 1 uansett vilkârets formäl eller virkning, hevder 
E F T A s overvâkningsorgan at vilkâret om en besternt aksjonaerstruktur i de fleste tilfeller i seg 
selv ville utgjore en begrensning av konkurransen i henhold til artikkel 53 nr 1. I tillegg synes den 
begrensende virkning av et slikt vilkär â bli styrket pâ grunn av vedkommende virksomhets natur. 
I mange tilfeller ville opprettelsen av et forhandlerselskap kreve en betydelig kapital, noe som i 
sin tur, pâ grunn av vilkâret om en aksjonaerstruktur, ville kunne hindre potensielle forhandlere i a 
soke om forhandlervirksomhet. Et forhandlerselskap vil ofte ikke vaere i stand til â finansiere hclc 
virksomheten gjennom lân, men vil mâtte ha en viss storrelse pä egenkapitalen for à kunne fâ län 
og sâledes begynne virksomheten. Selv om det skulle vaere mulig ä begynne en ny virksomhet uten 
egenkapital, krever nasjonal lovgivning i mange E 0 S-stater at okonomisk virksomhet kan utfores 
bare dersom visse krav med hensyn til en minste egenkapital er oppfylt. 

55. Et vilkär om en besternt aksjonaerstruktur kan ogsâ innebaere en begrensning i 
aksjonaerens mulighet til à selge sine aksjer. Dersom dette vilkâret innebaerer at eieren eller eierne 
bare kan selge sine aksjer til de andre eieme i forhandlerselskapet, eller bare med forutgäendc 
samtykke fra leverandoren, ville et slikt vilkâr ogsâ kunne innebaere visse utelukkelsesvirkningcr 
for nye, potensielle forhandlere, ettersom det vil kunne vaere vanskelig ä komme inn pä markedet 
gjennom tegning av aksjer i selskaper som allerede eksisterer. 

56. Det synes som om kravet om en besternt eierstruktur ikke er et kvalitativt krav etter E F -
domstolens dorn i Metro, og vil sâledes i de fleste tilfeller vaere en begrensning i henhold til 
artikkel 53 nr 1. 

Sak 41/69 ACF Chemiefarma NVv Kommisjonen for De europeiske fellesskap [1970] E C R 661; 
Sak T-7/89 S.A. Hercules Chemicals A/V. v Kommisjonen for De europeiske fellesskap [1991] II 
E C R 1711; Sak C-277/87 Sandoz prodotti farmaceutici SpA v Kommisjonen for De europeiske 
fellesskap [1990] I E C R 45. 

Sak 48/69 Imperial Chemical Industries Ltd. v Kommisjonen for De europeiske fellesskap [1972] 
E C R 619. 
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57 Referring to the case law of the E G J ^ , i t is stated that the requirement "may affect tra^^ 
issatisttedinthepresentcase. f t i s not necessary to establishthat the agreement has intact 
affected trade between Member States; it sufbces to establish that the agreement is capable of 
having such aneffect. Furthermore,aneflectoninter-Statetradewillnormally bepresumed 
where the agreement directly relates to international transactions. 

58 The EFTASurveil lance Authority is of the opinion that it will befor the national court to 
consider whether an agreement is unlikely either to affect trade or to restrict competition to any 
appreciable extents. Therefore,thenationalcourt has toidentifytherelevant market, i.e. the 
product and geographical market in which the product competes^ 

59 Having established the relevant product and geographical market, the national court will 
have to consider whether tbe agreement affects trade and competition to any appreciable extent in 
this market. 

60 When assessing whether an agreement in a selective distribution system has an 
appreciable effectoncompetitionandtrade, thenational court will, firstly; havetoconsider 
whether tbe agreement in its own right has an appreciable effect.ffit does not, but the agreement 
i sapartofanet^ork of similar agreements,me tests ^ 

61 The E F T A Surveillance Authority takes the view thatthe requirement of a specific 
ownership structure would, in most cases, regardless of the aim,bearestriction on competition 
withm me meaning of Article 53H) in September 1995 and would tbus be contrary to that arti^^^ 
ifme agreement also appreciably affects trade and competition. 

62 The requirement imposed on the owner and the General Manager not to own sharesin 
other companies retailingcarsorcompanies owning parts of suchundertakingsseemstobea 
restriction of competition witbin the meaning of Article 5 3 ^ ) E E A because it restricts the owne 
and General Managerfrom starting competing businesses themselves, smcetheir influence over 
another undertaking is limited if they are unable to be inaownership position.Thus, it may be 
assumed that tbe interest fbrmese persons in starting u p a n e w business would be reduced.T^ 
condition on ownership in competing companies would also prevent other potential dealers from 
getting access to qualified persons who could, in addition to providing capital, also bring valuable 
knowledge ofthe trade into other potential dealer companies 

63 A condition to the effect that the GeneralManager or owners of car dealer companies 
may not own parts in other competing companies is notaqualitative criterion witbin the meaning 
o f ^ r ^ , but amounts, regardlessoftheaimofthecondition,toarestrictionofcompetition 
within the meaning of Article53H). 

Case 42/84 Remia B V and Others v. Commission of the European Communities [1985] E C R 
2545; Case 19/77 Miller International Schallplatten GmbH v Commission of the European 
Communities [1978] E C R 131; Case 172/80 Gerhard Züchner v Bayerische Vereinsbank AG 
[1981] E C R 2021. 

Case 5/69 Franz Volk v Établissements J. Vervaecke [1969] E C R 295. 

See footnote 11. 

Case C-234/89 Stergios Delimitis v Henninger Bräu AG [1991] I E C R 935. 
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57. Under henvisning til EF-domstolens rettspraksis14 hevdes det at kravet "kan pävirke 
handelen" er oppfylt i denne sak. Det er ikke nodvendig ä fastslâ at avtalen faktisk har pävirket 
handelen mellom medlemsstater; det er tilstrekkelig ä fastslä at avtalen vil kunne ha en slik 
virkning. Videre vil en virkning pä mellom-statlig handel normalt presumercs der avtalen direkte 
angär intemasjonale transaksjoner. 

58. E F T A s overvâkningsorgan er av den oppfatning at det vil vaere opp til den nasjonale 
domstol â avgjore om det er usannsynlig at en avtale cnten pävirker handelen eller begrenscr 
konkurransen i noen merkbar utstrekning15. Den nasjonale domstol mâ derfor identifisere det 
relevante markedet, dvs produktmarkedet og det geografiske markedet der produktet 
konkurrerer16. 

59. Nâr det relevante produktmarkedet og det geografiske markedet er fastsatt, vil den 
nasjonale domstol matte vurdere om avtalen i noen merkbar utstrekning pävirker samhandelcn og 
konkurransen pâ dette markedet. 

60. Nâr den nasjonale domstol skal vurdere om en avtale i et selektivt distribusjonssystem 
har en merkbar virkning pä konkurranse og handel, vil nasjonale domstol for det forste mätte ta i 
betraktning om avtalen i seg selv har en merkbar virkning. Dersom den ikke har det. men avtalen 
er en del av et nettverk av lignende avtaler, vil testene i Delimitisxl mätte an vendes. 

61. E F T A s overvâkningsorgan er av den oppfatning at kravet om en besternt eierstruktur i de 
fleste tilfeller og uavhengig av formâlet. ville vaere en begrensning i konkurransen i henhold til 
artikkel 53 nr 1 i September 1995, og ville sâledes vaere en overtredelse av denne artikkelen 
dersom avtalen ogsâ har en merkbar virkning pä samhandel og konkurranse. 

62. Kravet som stilles til eieren og daglig leder om ikke â eie aksjer i andre selskaper som 
forhandler biler, eller selskaper som eier andeler av slike foretak, synes ä vaere en begrensning i 
konkurransen i henhold til E0S-avtaIen artikkel 53 nr 1. fordi den hindrer eieren og daglig leder i 
â starte konkurrerende virksomhet selv. ettersom deres innflytelse pä et annet foretak begrenses 
dersom de ikke kan vaere i en eiersituasjon. Sâledes kan det antas at den interesse disse personene 
har av à starte opp en ny virksomhet ville bli redusert. Vilkâret om eierskap i konkurrerende 
selskaper ville ogsâ hindre andre potensielle forhandlere i ä fä tilgang til kvalifiserte personer som 
i tillegg til â bidra med kapital, ogsâ kunne bringe verdifull kunnskap om handelen i n n i andre 
potensielle forhandlerselskaper. 

63. Et vilkâr som har den virkning at daglig leder eller eiere i bilforhandlerselskaper ikke k a n 
eie andeler i andre, konkurrerende selskaper, er ikke et kvalitativt kriterium i henhold til Metro, 
men utgjor, uansett formâlet med vilkâret, en begrensning i konkurransen i henhold til artikkel 53 
nr 1. 

Sak 42/84 Remia BV og andre v Kommisjonen for De europeiske fellesskap [1985] E C R 2545; 
Sak 19111 Miller International Schallplatten GmbH \ Kommisjonen for De europeiske fellesskap 
[1978] E C R 131; Sak 172/80 Gerhard Züchner v Bayerische Vereinsbank AG [1981] ECR 2021. 

Sak 5/69 Franz Volk v Établissements J. Vervaecke [1969] ECR. 295. 

Sefotnote 11. 

Sak C-234/89 Stergios Delimitis v Henninger Bräu AG [ 1991] I E C R 935. 
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64. Referring to the AEGIS judgment of the E C J , the E F T A Surveillance Authority submits 
that the refusal to admit potential dealers to selective distribution systems which exclude certain 
qualified dealers is not a unilateral act, but falls to be examined under Article 53(1). 

65. Reference is made to the Hasselblad19 case in which the E C J held that Article 85(1) 
applies if the system restricts the number of dealers admitted. Hence, in order for a selective 
distribution system not to fall within Article 53(1), all suitably qualified resellers must be 
admitted to the system. Therefore, Article 53(1) is infringed if Opel denies access to potential 
dealers which fulfil the qualitative criteria which Opel could lawfully set. 

66. Following the case law of the E C J 2 0 , nullity as a civil law consequence of breaches of 
Article 85(1) E C only applies to those provisions or features in the agreement or practice which 
violate Article 85(1) E C and thus Article 53(1) E E A . The remaining provisions are unaffected by 
the nullity sanction, provided they are severable from the rest of the agreement. The question of 
severability is a matter to be decided by reference to the law applicable to the agreement or 
practice in question. Accordingly, it will be for the national court, in light of the national 
legislation, to decide on the question of severability. 

67. The E F T A Surveillance Authority proposes answering the questions as follows: 

"Questions 1(a), (b) and (c): 

A requirement of a specific ownership structure in an agreement between a distributor 
and a dealer of motor vehicles entered into in September 1995, would, regardless of the 
aim, in most cases be a restriction on competition in the meaning of Article 53(1) and 
thus be contrary to this article if the agreement also appreciably affects trade and 
competition. 

Questions 2(a), (b) and (c): 

A clause in an agreement between a distributor and a dealer of motor vehicles entered 
into in September 1995 which forbids the owners and the managing director from 
owning shares in other car dealer companies, or companies which own such car dealer 
companies is, regardless of its aim, contrary to Article 53(1) provided the agreement 
appreciably affects competition and trade between the Contracting Parties. 

See footnote 9. 

Case 86/82 Hasselblad (GB) Limited v Commission of the European Communities [1984] E C R 
883. 

See footnote 11. 
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64. Ved à henvise til EF-domstolens dorn i AEG™ hevder E F T A s overvâkningsorgan at 
nektelsen av â gi potensielle forhandlere adgang til selektive distribusjonssystemer som utelukker 
visse kvalifiserte forhandlere ikke er en ensidig handling, men mâ undersokes i henhold til artikkel 
53 nr 1. 

65. Det vises til Hasse lb lad-saken^9 hvor EF-domstolen fastslo at artikkel 85 nr 1 far 
anvendelse dersom systemet begrenser antall forhandlere som far tilgang. For at et selektiv! 
distribusjonssystem ikke skal omfattes av artikkel 53 nr 1, mâ derfor alle videreforhandlere med 
egnede kvalifikasjoner fä tilgang til systemet. Det er derfor en overtredelse av artikkel 53 nr 1 
dersom Opel nekter adgang for potensielle forhandlere som oppfyller de kvalitative kriteriene som 
Opel rettmessig kan stille opp. 

66. Etter EF-domstolens rettspraksis20 folger ugyldighet som en sivilrettslig konsekvens av 
brudd pâ artikkel 85 nr 1 bare for de hestemmelsene eller sidene av avtalen eller den opptredenen 
som er et brudd pä artikkel 85 nr 1 og sâledes EOS-avtalen artikkel 53 nr 1. De gjenvœrende 
hestemmelsene hero res ikke av ugyldighetssanksjonen, forutsatt at de kan skilies ut fra resten av 
avtalen. Sporsmälet om utskillbarhet er et forhold som mâ avgjores med henvisning til den 
lovgivning som gjelder for den aktuelle avtalen eller opptredenen. I samsvar med dette vil det 
vaere opp til den nasjonale domstol â avgjore sporsmälet om utskillbarhet i lys av nasjonal 
lovgivning. 

67. E F T A s overvâkningsorgan foreslär folgende svar pä sporsmâlene: 

"Sporsmäl 1 (a), (b) og (c) : 

Et krav om en besternt eierstruklur i en avtale mellom en distributor og en forhandler 
av motorvogner inngâtt i September 1995, ville, uansett formât, i de fleste tilfeller vœre 
en begrensning i konkurransen i henhold til artikkel 53 nr 1, og sâledes vœre i strid 
med denne artikkelen dersom avtalen ogsâ i merkbar grad pävirker samhandel og 
konkurranse. 

Sporsmäl 2 (a), (b) og (c): 

En klausul i en avtale mellom en distributor og en forhandler av motorvogner inngâtt i 
September 1995, som forbyr eierne og daglig leder â eie aksjer i andre 
bilforhandlerselskaper, eller i selskaper som eier slike bilforhandlerselskaper, er 
uansett formâl i strid med artikkel 53 nr 1, forutsatt at avtalen i merkbar grad pävirker 
konkurranse og samhandel mellom kontraherende parter. 

Se fotnote 9. 

Sak 86/82 Hasselblad (GB) Limited v Kommisjonen for De europeiske fellesskap [1984] E C R 
883. 

Se fotnote 11. 
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Question 3: 

According to Article 53(1) an importer of motor vehicles had in September 1995 an 
obligation to enter into a dealership agreement with all who wished to become dealers 
provided they met the qualitative criteria the importer lawfully could impose on such 
dealers. 

Question 4: 

Negotiations about an agreement or an agreement to enter into an agreement is not 
tantamount to an "agreement " in the meaning of Article 53(1). 

Question 5: 

A refusal to accept a dealer into a selective distribution system falls to be examined 
under Article 53(1) when that refusal can serve to enforce an anti-competitive policy or 
contractual practice between the other existing dealers. 

Question 6: 

Article 53(2) applies to those provisions or features in the agreement which violate 
Article 53(1) provided these parts of the agreement are severable from the rest of the 
agreement. " 

5. Commission of the European Communities 

68. The Commission of the European Communities is of the opinion that a distinction has to 
be drawn between the ownership structure itself and the requirement that Jan and Kristian Jaeger 
dissolve any links with the Jaeger group of companies. A clause requiring the General Manager of 
a car dealership to hold 51 % of the shares in the company holding the dealership does not in itself 
constitute a restriction of competition. Such a clause ensures that no others have control of the 
dealer chosen by the supplier. 

69. The requirement to dissolve all links with the Jaeger group prevents Jan and Kristian 
Jaeger from continuing to have a role or even a financial interest in the business carried on by the 
group. 

70. The Commission emphasizes that Article 53 E E A does not apply to the unilateral acts of 
undertakings. Only in the hypothesis of a dominant position may a refusal to deal be regarded 
ipso facto as an infringement of the competition rules. Such a refusal would only have an effect 
on trade between E E A Contracting Parties if such clauses were included in all Opel's dealership 
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Sporsmäl 3: 

Ifolge artikkel 53 nr 1 hadde en importor av motorvogner i September 1995 en 
forpliktelse til â inngâ en forhandleravtale med alle som onsket â bli forhandlere, 
forutsatt at de oppfylte de kvalitative kriteriene som importoren rettmessig kunne 
pâlegge slike forhandlere. 

Sporsmäl 4: 

Forhandlinger om en avtale eller en avtale om â inngâ en avtale er ikke ensbetydende 
med en "avtale" i henhold til artikkel 53 nr 1. 

Sporsmäl 5: 

Et avslag pâ à godta en forhandler i et selektivt distribusjonssystem, mâ undersokes i 
henhold til artikkel 53 nr 1 nâr et slikt avslag kan tjene til à underbygge en 
konkurransbegrensende politikk eller avtalepraksis mellom de andre forhandlerne som 
flnnes. 

Sporsmäl 6: 

Artikkel 53 nr 2 gjelder for de hestemmelsene i eller sidene av avtalen som er et brudd 
pâ artikkel 53 nr 1, forutsatt at disse delene av avtalen kan skilles ut fra resten av 
avtalen. " 

5. Kommisjonen for De europeiske fellesskap 

68. Kommisjonen for De europeiske fellesskap er av den oppfatning at det er nodvendig ä 
trekke et skille mellom selve eierstrukturen og kravet om at Jan og Kristian Jaeger loser opp aile 
forbindelser med Jaeger-gruppen. En klausul som krever at daglig leder i et bilforhandlerselskap 
skal eie 51% av aksjene i selskapet som innehar forhandlervirksomheten, utgjor ikke i seg selv en 
begrensning i konkurransen. En slik klausul sikrer at ingen andre har kontroll over den 
forhandleren som leverandoren har valgt. 

69. Kravet om à oppheve aile forbindelser med Jaeger-gruppen, utelukker Jan og Kristian 
Jaeger i â fortsette â ha en rolle eller til og med en okonomisk interesse i den virksomheten 
konsemet driver. 

70. Kommisjonen understreker at EOS-avtalen artikkel 53 ikke gjelder for ensidige 
handlinger fra foretak. Bare i det hypotetiske tilfelle av en dominerende stilling kan det â gi avslag 
pâ à forhandle ipso facto anses som et brudd pâ konkurransereglene. Et slikt avslag ville bare ha 
virkning pâ samhandelen mellom avtalepartene i E 0 S dersom slike klausuler var inkludert i aile 
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agreements. The combined effect of such clauses in a host of contracts might amount to a 
significant restriction2'. 

71. The Commission states that the case law of the E C J 2 2 on selective distribution 
agreements is not of direct relevance to the present case. Opel does not operate a selective 
distribution system which is open to all dealers who want to join the system. It operates a system 
in which one dealer or a small number of dealers in each area are appointed. 

72. Distribution agreements in the motor vehicle sector typically contain a number of 
restrictions of competition. Nevertheless such agreements may be considered beneficial on the 
ground that they contribute to efficient distribution of motor vehicles. 

73. Referring to Regulation 123/85, Regulation 1475/95 and the Decision of the E E A Joint 
Committee No. 46/96, the Commission assumes that there was a period from 1 July to 30 
September 1995 in which no block exemption for motor vehicle distribution agreements was in 
force in the E E A outside the European Community. 

74. After the entry into force of Regulation 1475/95 in Norway, the transitional provision of 
Article 7 would have had the effect of exempting the clause in question until 30 September 1996. 

75. Unlike Regulation 123/85. for contracts entered into after 1 October 1995, Regulation 
1475/95 does not authorize the imposition of a single make rule. The new regulation provides for 
the possibility of multi-brand dealers, so long as different makes are sold in different premises 
under different management. 

76. The Commission considers that the condition of a distinct legal entity does not justify a 
requirement that the shareholders of each legal entity must be different. A requirement to 
eliminate all connections with the Jaeger group goes beyond what is necessary in order to establish 
a distinct legal entity. Such a clause is no longer exempted by Regulation 1475/95. It is for the 
national court to decide whether the remainder of the contract can stand by itself as a valid 
contract23. 

77. Concerning the question whether a contract may be found to have been concluded on 18 
September 1995 and the question whether the defendant is under an obligation to enter into a 
contract with the plaintiff on the terms agreed with the exception of the restrictive clause, the 
Commission states that Regulation 1475/95 does not establish a code of provisions applicable to 
motor vehicle distribution agreements24. 

Case 23/67 S.A. Brasserie de Haecht v Wilkin and Wilkin [1967] E C R 407; Case C-234/89 
Stergios Delimitis v Henninger Bräu AG [1991] E C R 1-935; see also the third recital in the 
Preamble to Regulation 1475/95. 

See footnote 5. 

See footnote 11 and Case 319/82 Société de vente de ciments v Kerpen & Kerpen [1983] E C R 
4173. 

Case C-226/94 Grand Garage Albigeois SA and others v Garage Massol SARL [1996] E C R I-
651. 

35 



Kapittel III. Avgjorelser av Domstolen: Sak E-3/97 

Opels forhandleravtaler. Den samlede virkning av slike klausuler i en stor mengde kontrakter. vil 
kunne utgjore en betydelig begrensning21. 

71. Kommisjonen hevder at EF-domstolens rettspraksis22 om selektive distribusjonsavtaler 
ikke har direkte betydning f o r denne sak. Opel driver ikke et selektivt distribusjonssystem som er 
âpent for alle forhandlere som onsker ä bli med i systemet. Opel driver et system der én eller et 
lite antall forhandlere i hvert omrâde blir utnevnt. 

72. Forhandleravtaler i motorvognbransjen inneholder vanligvis flere begrensninger i 
konkurransen. Ikke desto mindre kan slike avtaler anses gunstige fordi de bidrar til en effektiv 
distribusjon av motorvogner. 

73. Ved ä henvise til forordning 123/85. forordning 1475 og EOS-komitéens vedtak nr 
46/96, antar Kommisjonen at det var et tidsrom fra 1 juli til 30 September 1995 da det ikke va r i 
kraft noe gruppeunntak for distribusjonsavtaler for motorvogner i E O S utenfor Det europeiske 
fellesskap. 

74. Etter ikrafttredelsen av forordning 1475/95 i Norge. ville overgangsbestemmelsen i 
artikkel 7 ha hart den virkning at denne klausulen ville vaert unntatt til 30 September 1996. 

75. Ti l forskjell fra forordning 123/85 tillater ikke forordning 1475/95 ä pâlegge en regel o m 
et enkelt merke for kontrakter inngâtt etter 1 Oktober 1995. Den nye forordningen gjor det mulig 
med forhandlere av flere merker, sä lenge forskjellige merker selges i forskjellige lokaler under 
forskjellig ledelse. 

76. Kommisjonen anser at vilkâret om et atskilt rettssubjekt ikke rettferdiggjor et krav o m at 
det mâ vaere forskjellige aksjonaerer i hvert av rettssubjektene. Et krav om à fjerne a l le 
forbindelser med Jaeger-gruppen gär ut over det som er nodvendig for ä kunne opprette et a t sk i l t 
rettssubjekt. En slik klausul er ikke lenger unntatt ved forordning 1475/95. Det er opp til den 
nasjonale domstol â avgjore om den gjenvaerende delen av kontrakten kan bli staende alene som 
en gyldig kontrakt23. 

77. Vedrorende sporsmälet om hvorvidt en kontrakt kan sies â ha vaert sluttet den 18 
September 1995, og sporsmälet om hvorvidt saksokte har en kontraheringsplikt med saksoker pa 
de vilkâr som ble avtalt, med unntak av den begrensende klausulen, hevder Kommisjonen at 
forordning 1475/95 ikke fastsetter en samling bestemmelser som gjelder for avtaler om 
distribusjon av motorvogner.24 

Sak 23/67 S.A. Brasserie de Haecht vs Wilkin and Wilkin [1967] E C R 407; Sak C-234/89 
Stergios Delimitis v Henninger Bräu AG [1991] E C R 1-935. Se ogsâ tredje henvisning i 
preambelen til forordning 1475/95. 

Se fotnote 5. 

Se fotnote 11 og sak 319/82 Société de vente de ciments v Kerpen & Kerpen [1983] E C R 4173. 

Sak C-226/94 Grand Garage Albigeois SA m fl v Garage Massol SARL [1996] E C R 1-651. 
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78. Because of the possibility of exemption under Article 53(3) E E A , the Commission 
considers that at the time of conclusion of the contract it is not possible to know with certainty 
whether or not a restrictive clause will be considered capable of exemption. Therefore, a national 
rule of contract law following which the contract between the parties was concluded without the 
unlawful or void clause would not be applicable in the present case. 

79. The Commission is of the view that the defendant is under an obligation to enter into a 
contract only if it occupies a dominant position on the market in question. 

80. The Commission proposes answering the questions as follows: 

"Question 1: 

A clause in a contract for the distribution of motor vehicles laying down requirements 
for the shareholder structure of the corporate entity which is to operate the dealership 
is not restrictive of competition where it serves merely to identify the individuals with 
whom the supplier has negotiated the dealership agreement and ensure that those 
person [s] have effective control of the corporate entity. 

Question 2: 

A clause in a contract for the distribution of motor vehicles which prevents 
shareholders in the corporate entity operating the dealership from holding ownership 
interests in other companies which deal in motor vehicles or hold in their turn 
ownership interests in such companies is restrictive of competition and is thus 
prohibited by Article 53(1) of the EEA Agreement. 

The prohibition in Article 53(1) may be declared inapplicable to certain restrictions of 
competition by individual decision or by regulation. 

Prior to 1 July 1995 an agreement containing a restrictive clause of the kind in 
question was exempted from the prohibition by virtue of Commission Regulation No. 
123/85. No general (block) exemption for restrictive clauses in contracts for the 
distribution of motor vehicles existed in the EEA between 1 July and 30 September 
1995. By virtue of Article 7 of Regulation 1475/95 an agreement containing a 
restrictive clause of the kind in question entered into on or before 30 September 1995 
was exempted from the prohibition for the period from 1 October 1995 to 30 September 
1996. There is no block exemption for such a clause in a contract entered into on or 
after 1 October 1995. 

For the period from 1 July to 30 September 1995 and after 1 October 1996 it is open to 
the parties to a contract containing such a clause to apply for individual exemption. 

Question 3: 

Article 53(1) of the EEA Agreement imposes no obligation on an importer of motor 
vehicles to enter into a dealership agreement. 
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78. Pâ grunn av muligheten for unntak i henhold til E0S-avtalen artikkel 53 nr 3, anser 
Kommisjonen at det pâ det tidspunkt kontrakten blir sluttet, ikke er mulig â vite med sikkerhet 
hvorvidt en begrensende klausul kan anses ä kvalifisere for unntak. En nasjonal avtalerettsregel. 
som kontrakten mellom partene ble sluttet i henhold til uten den ulovlige eller ugyldige klausulen. 
vil derfor ikke fa anvendelse i den foreliggende saken. 

79. Kommisjonen er av den oppfatning at saksokte bare har kontraheringsplikt dersom 
vedkommende innehar en dominerende stilling i det aktuelle markedet. 

80. Kommisjonen foreslär ä besvare sporsmâlene pâ folgende mâte: 

"Sporsmäl 1: 

En klausul i en kontrakt om distribusjon av motorvogner som stiller krav om 
aksjonœrstrukturen i selskapsenheter som skal drive forhandlervirksomheten, er ikke 
konkurransebegrensende nâr den bare har til hensikt â identifisere de privatpersonene 
som leverandoren har forhandlel frem forhandler avtalen med, og sikrer at disse 
personene har effektiv kontroll over selskapsenheter. 

Sporsmäl 2: 

En klausul i en kontrakt om distribusjon av motorvogner som utelukker aksjonœrer i 
selskapet som driver forhandlervirksomheten, i â ha eierinteresser i andre selskaper 
som forhandler motorvogner eller som i sin tur har eierinteresser i slike selskaper, er 
konkurransebegrensende og er sâledes forbudt etter E0S-avlalen artikkel 53 nr 1. 

Forbudet i artikkel 53 nr I kan ved enkeltvedtak eller ved forordning erklœres ä ikke 
gjelde for visse begrensninger i konkurransen. 

For 1 juli 1995 ble en avtale som inneholdt en begrensende klausul av den aktuelle 
typen unntatt fra forbudet i henhold til kommisjonsforordning nr 123/85. Del fantes 
ingen generelle (gruppe-J unntak for begrensende klausuler i kontrakter om 
distribusjon av motorvogner i E0S mellom 1 juli og 30 September 1995. I henhold til 
artikkel 7 i forordning 1475/95 var en avtale som inneholdt en begrensende klausul av 
den aktuelle typen, som ble inngâtt pâ eller for 30 September 1995. unntatt fra forbudet 
i tidsrommet fra 1 Oktober 1995 til 30 September 1996. Del finnes ingen gruppeunnlak 
for en slik klausul i en kontrakt som er inngâtt pâ eller etter 1 Oktober 1995. 

For tidsrommet fra 1 juli til 30 September 1995 og etter 1 Oktober 1996 kan partene i 
en kontrakt som inneholder en slik klausul soke om individuell fritak. 

Sporsmäl 3: 

E0S-avtalen artikkel 53 nr 1 pâlegger ikke en importor av motorvogner noen 
forpliktelse til à inngâ en forhandleravtale. 
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Question 4: 

Article 53(1) is concerned with agreements; it lays down no rules for negotiations 
which do not culminate in agreements. 

Question 5: 

Article 53 of the EEA Agreement does not apply to the unilateral acts of undertakings. 
The fact that a restrictive clause in an agreement is similar to or reinforces restrictive 
elements in other agreements is relevant in determining whether the restriction is an 
appreciable one and whether it affects trade between Contracting Parties to the EEA 
Agreement, so as to fall within the prohibition laid down in Article 53(1). 

Question 6: 

In accordance with Article 6(2) of Regulation 1475/95, which has effect from 1 October 
1995 onwards, the inclusion in a contract for the distribution of motor vehicles of a 
restrictive clause which is not expressly exempted by that regulation has the 
consequence that all the restrictive clauses in the contract are void. It is for the 
national court to determine whether those clauses are severable and whether there 
remains a contract capable of execution. " 

Carl Baudenbacher 
Judge Rapporteur 



Sporsmäl 4: 

Kapittel III. Avgjorelscr av Domstolen: Sak E-3/97 

E0S-avtalen artikkel 53 nr J omhandler avtaler; den fastsetler ikke noen bestemmelser 
for forhandlinger som ikke forer frem til en avtale. 

Sporsmäl 5: 

Artikkel 53 i E0S-avtalen gjelder ikke for ensidige handlinger fra foretak Det faktum 
at en begrensende klausul i en avtale svarer til eller styrker begrensende elementer i 
andre avtaler, er av betydning for â avgjore om begrensningen er merkbar, og om den 
pävirker handelen mellom avlalepartene i E0S-avtalen og pä den mäten omfattes av 
forbudet nedfelt i E0S-avtalen artikkel 53 nr 1. 

Sporsmäl 6: 

I samsvar med artikkel 6 nr 2 i forordning 1475/95, som har virkning fra 1 Oktober 
1995 og fremover, har det â ta med en begrensende klausul som ikke eksplisitl er 
unntatt fra denne forordningen, i en kontrakt om distribusjon av motorvogner. den 
konsekvens at alle begrensende klausider i kontrakten er ugyldige. Det er opp til den 
nasjonale domstol à avgjore om disse klausulene kan skilies ut og hvorvidt det gjenslär 
en kontrakt som kan fullbyrdes. " 

Carl Baudenbacher 
Saksforberedende dommer 

37 



Chapter HI. Decisions of the Court: Case E-4/97 

Decision o f the 
Report f o r the I 

1. It is the role o f the EFTA 
Surveillance Authority to monitor State 
aid and react where appropriate in the 
way set out in the EEA and Surveillance 
and Court Agreements. The Court notes 
that both the Association's complaint 
and the EFTA Surveillance Authority's 
decision appear to concern State aid 
under Article 61 EEA. In the EFTA 
Surveillance Authority's decision, 
Article 59(2) has been used to justify aid 
which would otherwise be contrary to 
Article 61, but that does not change the 
nature of the case. The Association has 
challenged the decision by presenting 
arguments that fall under Article 36(1) 

40 
49 

of the Surveillance and Court 
Agreement. 

2. The case at hand must be viewed 
as a State aid case to be dealt with 
pursuant to Article 61 EEA and 
Protocol 3 to the Surveillance and Court 
Agreement. The EFTA Surveillance 
Authority's decision was taken without 
Article 1(2) o f Protocol 3 to the 
Surveillance and Court Agreement being 
applied. This means that no formal 
notice was given to the parties 
concerned to submit their comments, 
even though the file o f the case shows 
that certain contacts had been made both 

Case E-4/97 

T h e Norwegian Bankers' Association 
v 

T h e E F T A Surveillance Authority, 
Supported by The Kingdom of Norway 

(State Aid - Action for annulment of a decision 
of the EFTA Surveillance Authority - Admissibility) 

Court, 12 June 1998. 
bearing 

Summary o f the Decision 
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with the Norwegian Government and 
the Association. 

3. The EFTA Surveillance 
Authority has exempted the framework 
conditions for Husbanken from the 
application o f the State aid rules of the 
Agreement under Article 59(2) EEA. 
The decision to close the file amounts to 
a final assessment of the legality of State 
aid to Husbanken. The system of State 
aid control as provided for in the EEA 
Agreement requires that the Court can 
review a decision such as the one at 
hand. Those intended to benefit from the 
procedural guarantees in Article 1(2) of 
Protocol 3 to the Surveillance and Court 
Agreement may secure compliance 
therewith only i f they can challenge the 
decision taken by the EFTA Surveillance 
Authority before the Court. 
Accordingly, it is reviewable. 

4. Even in the absence of 
provisions providing for a procedural 
system for complaints regarding State 
aid, an association's involvement in the 
proceedings before the EFTA 
Surveillance Authority, as in the case at 
hand, may, in certain circumstances, 
warrant standing for that association to 
bring an action for annulment before the 
Court. This is particularly so where the 
association is, as a representative of its 
members, at the origin of a complaint to 
the EFTA Surveillance Authority, as is 
the case here, and where its views were 
heard during the procedure and 
information was gathered from the State 
in question regarding the complaint from 
the Association and in particular as, in 
the present case, where a decision 
effectively is a decision not to object to 
the State aid complained of. 
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D E C I S I O N O F T H E C O U R T 
12 June 1998 

(State Aid - Action for annulment of a decision 
of the EFTA Surveillance Authority - Admissibility) 

In Case E-4/97 

Norwegian Bankers ' Association, represented by Counsel M r Jonas W . Myhre , 
H jo r t Law Of f i ce , Oslo, Norway, 

applicant, 

E F T A Surveillance Authority, represented by M r H â k a n Bergl in , Director o f 
the Legal and Executive A f f a i r s Department, acting as Agent, 

defendant, 

supported by 
The Kingdom of Norway, represented by the Of f i ce o f the Attorney General 
( C i v i l Af f a i r s ) , M r Ingvald Falch, acting as Agent, assisted by M r Mor ten Goller, 
acting as Co-agent, 

intervener, 

A P P L I C A T I O N f o r a decision on the admissibili ty o f an application brought 
under Ar t ic le 36 o f the Agreement between the E F T A States on the 
Establishment o f a Surveillance Author i ty and a Court o f Justice by the 
Norwegian Bankers' Association fo r annulment o f the decision o f 9 July 1997 o f 
the E F T A Surveillance Author i ty , 

40 



Chapter III. Decisions of the Court: Case E-4/97 

T H E COURT, 

composed of: B j 0 m Haug, President, Thor V i lh j â lmsson (Judge-Rapporteur) and 
Carl Baudenbacher, Judges, 

Registrar: Asie Aarbakke, Legal Secretary 

having regard to the wri t ten pleadings o f the parties and the intervener, and 

having regard to the Report f o r the Hearing, 

after hearing oral argument f r o m the parties at the hearing on 30 A p r i l 1998 on 
the question o f admissibility, 

gives the f o l l o w i n g 

Decision 

Factual background and proceedings before the Court 

1 Den Norske Stats Husbank (The Norwegian State Housing Bank, hereinafter 
"Husbanken") is a State institution governed by Ac t No . 3 o f 1 March 1946 
relating to the Norwegian State housing bank, as amended (Lov om Den Norske 
Stats Husbank). The role o f Husbanken is, according to Section 1 o f the Act , 
inter alia to provide loans or loan guarantees in return fo r security in developed 
property and to channel support f r o m central and local government to housing 
constructions and other housing projects. 

2 B y a letter o f 7 November 1995, Den Norske Bankforening (the Norwegian 
Bankers' Association, hereinafter "the Association"), an interest organization 
representing 26 commercial banks and mortgage companies in Norway, lodged a 
complaint w i t h the E F T A Surveillance Authori ty , asking that Author i ty to assess 
whether the f ramework conditions fo r Husbanken were i n conformity w i t h the 
Agreement on the European Economic Area (hereinafter " E E A " ) . 

3 The Association's complaint referred to Art icle 61 EEA on State aid as its legal 
basis, contending that the arrangement distorted competition to the detriment o f 
credit institutions competing w i t h Husbanken, and that the monopoly o f 
subsidized lending constituted an economic barrier to free trade i n f inancial 
services and affected cross-border trade. The Association further contended that 
the arrangement went beyond what was required by the interests o f the 
population groups, wh ich the subsidies targeted, and beyond the scope o f 
necessity impl ic i t i n Art ic le 59 EEA regarding public undertakings. 
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4 On 9 July 1997, the E F T A Surveillance Author i ty adopted Decision No. 177/97 
COL, which concluded as fo l lows : 

"1. The complaint initiated by letter of 7 November 1995 (Doc. No. 95-
6439-A), concerning the framework conditions for the Norwegian State 
Housing Bank and their compatibility with the provisions of the EEA 
Agreement on State aid and competition, is closed without further action 
by the Authority. 

2. The Norwegian authorities, the complainant and the European 
Commission shall be informed by means of a copy of this decision. " 

5 By an application o f 9 September 1997, the Association brought an action before 
the E F T A Court under Ar t ic le 36 o f the Agreement between the E F T A States on 
the Establishment o f a Surveillance Author i ty and a Court o f Justice (hereinafter 
"Surveillance and Court Agreement") fo r annulment o f that decision. 

6 The application is based on the grounds that the E F T A Surveillance Author i ty d id 
not commence fo rmal proceedings concerning State aid; that the E F T A 
Surveillance Author i ty infr inged essential procedural requirements by not 
providing adequate reasons as required by Art ic le 16 o f the Surveillance and 
Court Agreement; and, f ina l ly , that the E F T A Surveillance Author i ty wrongfu l ly 
interpreted and applied Art ic le 59(2) EEA. 

7 Pursuant to Ar t ic le 36 o f Protocol 5 to the Surveillance and Court Agreement 
(hereinafter "Statute o f the E F T A Court"), the Norwegian Government lodged an 
Appl icat ion fo r Intervention i n support o f the E F T A Surveillance Author i ty . B y a 
letter o f 14 January 1998, the Court informed the Government o f its decision to 
al low the intervention. A Statement in Intervention was received at the Court 
Registry on 6 February 1998. 

8 On 9 December 1997, the E F T A Surveillance Author i ty lodged at the Court 
Registry a Request fo r a decision on the admissibility in accordance w i t h Art ic le 
87 o f the Rules o f Procedure o f the E F T A Court. The Association lodged a 
statement to that request on 2 February 1998. 

9 On the basis o f a preliminary report o f the Judge-Rapporteur and w i t h reference 
to Art ic le 87(4) o f the Rules o f Procedure, the Court decided that an oral hearing 
wou ld be held on the request fo r a decision on admissibility, as a prel iminary 
issue. 

Form of decision sought by the parties as regards admissibility of the application 

10 The E F T A Surveillance Author i ty requests the Court to dismiss the application as 
inadmissible and order the Association to pay the costs. 
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11 The Norwegian Government, as intervener, supports the E F T A Surveillance 
Author i ty ' s claims and asks the Court to dismiss the application as inadmissible. 

12 The Association asks the Court to declare the application admissible and order 
the E F T A Surveillance Author i ty to bear the costs. 

13 A t this stage o f the proceedings, the Court w i l l rule on the admissibili ty o f the 
application lodged by the Association. Consequently, the Court must rule on the 
reviewabil i ty o f the decision made by the EFTA Surveillance Author i ty on 9 July 
1997 as w e l l as on the question o f whether the Association has locus standi in the 
present case. 

Reviewability 

14 The EFTA Surveillance Authority submits that the case concerns an application 
f o r annulment o f a decision rejecting a complaint about an alleged failure by 
Norway to comply w i t h Art ic le 59 EEA, read in conjunction w i t h other 
provisions o f the EEA Agreement, notably Art ic le 61 EEA, through the 
framework conditions i t has in place fo r Husbanken. The E F T A Surveillance 
Author i ty submits that i t was called upon by the complainant to take appropriate 
measures against Norway under Art ic le 59(3) EEA. Accordingly, the contested 
decision is not a measure subject to review under Art ic le 36(2) o f the 
Surveillance and Court Agreement, see, w i t h respect to the corresponding 
provision i n Ar t ic le 173(4) EC, Case T-32/93 Ladbroke v Commission [1994] 
ECR 11-1015. 

15 A t the oral hearing, the EFTA Surveillance Author i ty emphasized that, in 
determining admissibility, the nature o f the complaint and the contested decision 
should be the decisive factors. The EFTA Surveillance Author i ty submits that the 
complaint concerned the very framework wi th in which Husbanken operated, 
raising issues about essential elements o f the policy pursued and the 
organizational structure fo r the implementation o f the policy, rather than any 
measures taken by Husbanken acting on its own as a competitor on the market. 
Further, although the complainant alleged illegal State aid, nothing in the 
complaint suggested that aid was being given in excess o f what was necessary fo r 
f u l f i l m e n t o f tasks entrusted to Husbanken, and the complainant noted that the 
complaint should be viewed i n a broader context than that involving State aid. 

16 The Norwegian Government supports the view o f the E F T A Surveillance 
Author i ty to the effect that only Article 59(3) EEA provided the appropriate 
procedure fo r assessment o f the complaint, as the ini t ia l complaint concerned the 
framework conditions o f a public undertaking. 
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17 The ^ ^ ^ C ^ ^ argues that P r o t O C O l 3 t O the Surveillance and C o u t f A g r e ^ 
sets out the procedural context fo r the present case. The Protocol is applicable to 
complaints involv ing public undertakings which may benefit from the exception 
under Art ic le 59(2) EEA Tue Assoc ia t ionrefers to Case C-387/92 
^ ^ ^ ^ ^ [ ^ 
C ^ ^ ^ ^ [ 1 9 9 7 ] E C R l l - 2 2 9 . 

18 A t tue oral hearing, the Association emphasized that the background to the 
application was that the EETA Surveillance Author i ty hadreached a formal , 
reasoneddecision, whicbes tabl ished State aid in contravention o f Ar t ic le 61 
E E A , b u t subject to the derogation in Art ic le 59(2) EEA, and that the decision 
was taken a t a p r e l i m i n a t ^ s t a g e , w i t h o u t a f o t m a l procedure being undertaken. 
The Association argues tbat the decision to close the case wi thout further action 
is a reviewable measure, f irst , because tbe procedure under Ar t ic le 1(2) o f 
Protocol 3 w a s n o t c a r r i e d o u t a n d , secondly, because the dec i s ion i s a f i na l 
assessment o f t h e legality o f t h e State aid provided to ^ ^ ^ ^ 

19 Tbe Association argues that, since the decision by the E T T A Surveillance 
Author i ty is to be viewed as a fai lure to open formal proceedings, the 
r e v i e w a b i l i t y o f the decision fo l lows fromCaseC-198/91 C ^ ^ v C ^ ^ ^ ^ 
[1993] ECR l -2487 .The review by the Court is al l the more warranted i n this 
case, a s incomple t e f ac t s and insuff ic ient a n s w e r s f r o m N o r w e g i a n a u t h o r i t i e s 
ought to have given rise to serious di f f icul t ies in determining whether the 
derogation under Ar t ic le 59(2) E E A w a s applicable and,consequent ly ,whether 
the aid in question was compatible w i t h the EEA rules 

20 Tbe Association frtrther contends that t b e d e c i s i o n i s a f r n a l a s s e s s m e n t o f the 
case w i t h defini t ive legal effects and is to be consideredareviewable measure. 
Reference is made to ^ ^ ^ ^ ^ ^ 
313/90 C ^ ^ ^ ^ ^ v C ^ ^ 
i n w h i c h a d e c i s i o n b y the Conm^ission not to commence the procedureunder 
A t f i c l e 9 3 ( 2 ) E C was considered to b e a f i n a l decision and not on lyaprepara tory 
measure and therefore reviewable under A r t i c l e l 7 3 EC 

21 In answer to this, the E E T A Surveillance Author i ty submits that the application 
for armulment is inadmissible even i f the decision is viewed a sadec i s ion under 
P r o t o c o l 3 t o the Surveillance and Court A g r e e m e n t . ^ e r e existing aid is found 
not to be compatible w i t h the EEA Agreement, A r t i c l e l o f P r o t o c o l 3 o b l i g e s the 
EETA Surveillance Author i ty to propose appropriate measures to the State 
concemedbefore i t proceeds w i t h a f o r m a l investigation a n d d e c i s i o n o n t h e 
matter .The contested decision wou ld therefore have i m p l i e d a r e f u s a l to propose 
appropriate measures to Norway under Art ic le 1 o f the Protocol, a decision 
which is not reviewable, seeCaseT-330/94 ^ / ^ / ^ v C ^ ^ / ^ ^ [1996] 
ECR 111475, where, i n the context o f the corresponding provision o f Community 
law, the Court o f E i r s t Instance o f t h e European Conm^unities (hereinafter "CEI") 
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held m a t a r e f ^ s a l by the Commission to propose such measures under Art ic le 
9 3 ( 1 ) E C is not an act which can be challenged under Art ic le 173 EC. 

22 A t the oral hear ing the E F T A Surveillance Author i ty further stressed that 
d i f f e r e n t p r o c e d u r a l r u l e s a p p l y t o n e w a n d altered a idunde r Ar t ic le 1(3), cf. 
A r t i c l e 1 ( 2 ) o f Protocol 3, as compared wi th existing aid, such as in the present 
case, under A r t i c l e 1 ( 1 ) , c f . Art ic le 1(2) o f Protocol 3, and that case law o f tbe 
ECJ and CEI was o f l imi ted guidance, as every ease referred to hy the 
Association was distinguishable f r o m the present case on its merits. 

23 The C r ^ ^ m u s t rule on the question o f whether i t is possible fo r a private 
organization to challenge before i t a decision which concerns the framework 
conditions fo r ^ ^ ^ ^ , a p u b I i c i n s t i m t i o n which is at the centre o f tbe pu 
pol icy on housing i n Norway 

24 I t is me role o f the EETA Surveillance Author i ty to monitor State aid and react 
w h e r e a p p r o p r i a t e i n t h e way set out in the EEA and Surveillance a n d C o u r t 
Agreements The Court notes that hoth the Association's complaint and the 
EETASurve i l l anceAuthor i ty ' sdec i s ion appear to concern State aid under Art ic le 
61 EEA. In the E E T A S u r v e i l l a n c e A u t h o r i f y ' s d e c i s i o n , Ar t ic le 59(2) has been 
used to ^ustif^ aid which wou ld otherwise be contrary to A r t i c l e 6 1 , b u t that does 
not change the nature o f t h e case The Association has challenged the decision by 
presenting arguments that f a l l under Art ic le 36(1) o f the Surveillance and Court 
Agreement. 

25 ^ i t h respect to the procedures to be fo l lowed, the Court f inds that the case must 
be viewed a saS ta t e aid case to be dealt w i th pursuant t o A r t i d e 6 1 E E A and 
P ro tocoI3 to the Su rve i l l anceandCour t Agreement T h e E E T A Surveillance 
Author i ty ' s decision was taken without Art ic le 1(2) o f Protocol 3 to tbe 
Surveillance and Court Agreementbe ing applied This means that no formal 
notice was given to the parties concerned to submit their comments, even though 
t h e f i l e o f t h e c a s e s h o w s t h a t c e r t a i n c o n t a c t s h a d b e e n m a d e b o t h w i t h t h e 
Norwegian Government and the Association 

26 Even i f the Court does not have to rule at this stage on whether that procedure 
was essential i n the present case, i t wou ld seem to be so, taking into account the 
complicated nature o f the case The EETASurvei l lance Author i ty has exempted 
t h e f r a m e w o r k c o n d i t i o n s f o r ^ ^ ^ ^ f r o m t h e a p p l i c a t i o n o f t h e State aid 
rules o f the Agreement under Art ic le 59(2) EEA The decision to close the t i le 
amounts t o a f t n a l assessment o f m e l e g a l i t y o f State aid t o ^ ^ ^ ^ The 
system o f State aid control as provided fo r in the EEA Agreement requires that 
the C o u r t c a n r e v i e w adec i s ion such as the one a thand . Those intended to 
benefit f r o m the procedural guarantees in Art ic le 1(2) o f Protocol 3 to the 
Surveillance and Court Agreement may secure compliance therewith only i f they 
can challenge the decision taken by the EETASurvei l lance Author i ty before tbe 
Court. Accordingly, i t is reviewable, see most recently Case C-367/95P 
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Commission and others v Chambre Syndicale Nationale des Entreprises de 
Transport de Fonds et Valeurs (Sytraval) and Brinks's France SARL, Judgment 
o f 2 A p r i l 1998 (not yet reported), at paragraph 47. 

Locus standi 

27 The Association refers to Joined Cases T-447/93, T-448/93 and T-449/93, AITEC 
and others v Commission [1995] ECR 11-1971, and Case C-169/84, COFAZ v 
Commission [1986] ECR 391, to the effect that a decision to f i n d an aid 
compatible w i t h the Treaty leaves intact all the effects o f the contested aid wh ich 
the applicant sought to abolish or amend and is therefore o f direct concern to the 
applicant. The Association further claims that i t is individual ly concerned, as i t 
meets both o f two alternative criteria, i.e. has i tself particular interest and 
represents members who could have brought an admissible action. 

28 The EFTA Surveillance Authority has stressed that case law establishing the 
direct and individual concern o f individuals or associations is l imi ted to situations 
where there is a homogeneous and l imi ted group o f competitors, operating i n a 
narrow and wel l -def ined market (see Joined Cases T-447/93, T-448/93 and T -
449/93, AITEC and others v Commission, cited above, and Case T-266/94, 
Skibsvœrftforeningen and others v Commission [1996] ECR 11-1399, or where an 
association has a particular interest in the market sector (see Case E-2/94, 
Scottish Salmon Growers v EFTA Sumeillance Authority [1994-1995] Report o f 
the E F T A Court 59). The E F T A Surveillance Author i ty contends that the 
Association has no particular interest in the housing sector at wh ich the State 
funds involved are targeted, and that the market is characterized by a great 
number o f players and different categories o f players. 

29 A t the oral hearing, the Norwegian Government emphasised that mortgage 
housing loans were also provided by a large number o f Savings banks, w h i c h are 
not members o f the Association, and that these banks held a larger market share 
i n this market than the members o f the Association. The Norwegian Government 
estimated the market share o f Husbanken i n this market to be 14-15%. 

30 The Court notes that, according to the case law o f the Court o f Justice o f the 
European Communities and the Court o f First Instance, "parties concerned" 
w i t h i n the meaning o f Ar t ic le 93(2) EC are those persons, undertakings or 
associations whose interests might be affected by the grant o f an aid, i n particular 
competing undertakings and trade associations, see Case C-225/91 Matra v 
Commission [1993] ECR 1-3202, at paragraph 18, Case C-328/82 Intermills v 
Commission [1984] ECR 3809, at paragraph 16 and Case C-198/91 Cook v 
Commission (cited above). 
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31 The c i ted judgments are a specific enunciation o f a consistent application o f 
Art ic le 173 EC, whereby persons other than those to whom a decision is 
addressed may claim to be concerned wi th in the meaning o f that provision only i f 
t h e d e c i s i o n a f f e c t s t h e m b y r e a s o n o f c e r t a i n a t t r i b u t e s which a r e p e c t t l i a r t o 
them, o r b y r e a s o n o f circumstancesin w h i c h t h e y are d i f f e r e n t i a t e d f r o m all 
other persons 

32 The Court further notes that the Association emphasizes the competitive 
disadvantage o f its members w i t h regard to f i rs t pr ior i ty mortgage loans, a 
disadvantage which ,accord ing to the Associat ion, is attributable directly t o t b e 
subsidies channelled through ^ ^ ^ ^ The complaint to the E T T A 
Surveillance Author i ty , the investigation o f which culminated in the disputed 
decision, also emphasized this issue 

33 It is not fo r the Court t o m a k e a d e f i n i t i v e f i n d i n g at tbe present stage o n t b e 
competitive relationship between the banks and mortgage companies represented 
by the Association and nor on their market share in providing f i rs t 
pr ior i ty loans and other mortgage loans on the Norwegian market I t is sufficient 
to note that the Court f inds tbat the Association has shown that tbe decision o f 
the E E T A Surveillance Authori ty may affect the legitimate interests o f tbe 
members o f t h e Association, by affecting their position on the market 

34 Further, the Court is o f the opinion that even i n the absence o f provisions 
providing fo r a procedural system for complaints regarding State aid, an 
association's involvement in the proceedings before the EETA Surveillance 
Author i ty , as i n the case at hand may, in certain circumstances, warrant a 
standing fo r that association to bring an action fo r annulment before the Court 
This is particularly so where the association is, as a representative o f its 
members, at the origin o f a c o m p l a i n t to the E E T A S u r v e i l l a n c e A u t h o r i t y , a s is 
the case here, and where its views were heard during the procedure and 
informat ion was gathered from tbe State in question regarding the complaint fr om 
the Association (see i n particular 
above^This may equally apply at the earlier stages o f the procedure(seeCaseC 
3 6 7 / 9 5 E , C ^ ^ ^ ^ 
above)and i n particular as, i n the present case ,whereadec is ion effect ively i s a 
decision n o t t o o b j e c t t o the State aid complained o f 

35 The Court f i na l ly notes that i n circumstances such as i n the case at hand ,any 
other conc lus ionwou ld presumably preclude jud ic ia l r e v i e w o f the d e c i s i o n o f 
me EETASurve i l lance Authori ty under Art icle 36 o f the Surveillance and Court 
Agreement and w o u l d thus deprive the Court o f its powers to exercise its 
f a c t i o n s o f j ud ic i a l c o n f r o l ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ r ^ , c i t e d above). 

36 The Court has decided to reserve its decision on costs unt i l its f i na l judgment 
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On those grounds, 

T H E C O U R T , 

before giving judgment on the substance of the case, hereby: 

1. Declares that the application is admissible; 

2. Reserves the decision on costs. 

Björn Haug Thor Vilhjâlmsson Carl Baudenbacher 

Delivered in open court in Luxembourg on 12 June 1998. 

Asie Aarbakke Bjom Haug 
Registrar President 
Legal Secretary 
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R E P O R T F O R T H E H E A R I N G 

in Case E-4-97 

Admissibility 

- Revised -

D I R E C T A C T I O N brought under Article 36 of the Agreement between the E F T A States on the 
Establishment of a Surveillance Authority and a Court of Justice by the Norwegian Bankers' 
Association for annulment of the decision of 9 July 1997 of the E F T A Surveillance Authority. 

Norwegian Bankers' Association 

v 

E F T A Surveillance Authority 

L Facts and procedure 

1. By a letter of 7 November 1995, Den Norske Bankforening (the Norwegian Bankers' 
Association, hereinafter variously "NBA" and "the Association") lodged a complaint with the 
E F T A Surveillance Authority asking the Authority to assess whether the framework conditions 
for Husbanken (The Norwegian State Housing Bank) were in conformity with the Agreement on 
the European Economic Area ("EEA") . N B A s complaint was based on Article 61 E E A on State 
aid contending that the arrangement distorted competition to the detriment of credit institutions 
other than Husbanken and that the monopoly of subsidized lending constituted an economic 
barrier to free trade in financial services and affected cross-border trade. N B A further contended 
that the arrangement went beyond what was required by the interests of the population groups 
which the subsidies targeted, and beyond the scope of necessity implicit in Article 59 E E A 
regarding public undertakings. 

2. On 9 July 1997, the E F T A Surveillance Authority adopted the following decision: "The 
complaint initiated by letter of 7 November 1995 (Doc. No. 95-6439-A), concerning the 
framework conditions for the Norwegian State Housing Bank and their compatibility with the 
provisions of the E E A Agreement on State aid and competition, is closed without further action 
by the Authority." N B A was informed of the decision by means of a copy, in accordance with the 
decision which stipulated the following: "The Norwegian authorities, the complainant and the 
European Commission shall be informed by means of a copy of this decision." 

3. By an application of 9 September 1997, received at the Court Registry on the same day, 
N B A brought an action under Article 36 of the Agreement between the E F T A States on the 
Establishment of a Surveillance Authority and a Court of Justice ("Surveillance and Court 
Agreement") for annulment of the above-mentioned decision. The application is based on the 
grounds that the E F T A Surveillance Authority did not commence formal proceedings concerning 
State aid; that the E F T A Surveillance Authority infringed essential procedural requirements by 
not providing adequate reasons as required by Article 16 of the Surveillance and Court 
Agreement; and, finally, that the E F T A Surveillance Authority wrongfully interpreted and applied 
Article 59(2) E E A . 
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4 Pursuant to Article 36 of Rrotocol^to the Surveillance and Court Agreement ("Statute 
ofthe E F T A Court") the Norwegian Covernnient lodged an application to intervene in support of 
theEFTASurvei l lanceAuthori ty .The A p p l ^ 
wererece ivedattheCourtRegis tryon24Novemberl997.Byalet terof 14 January 1998, the 
Court informed the Norwegian Government of its decision to allow the intervention.AStatement 
in Intervention was received at the Court Registry on6February!998. 

5 Gn9December l997 , theEFTASurve i l l ance Authority lodged at the Court Registrya 
requestforadecision on admissibility pursuant to Article 87o f theRule s of Procedure of the 
E F T A Court. N B A lodgedastatement to that request on2February 1998. 

6 Pursuant to Article 20 of me Statuteof the E F T A Court, me Commission of me 
European Communities submitted its written observations, received at the Court Registry on 19 
December 1997 

7 G n t h e b a s i s of apreliminary reportofrbe Judge-Rapporteur and wirb referenceto 
Article 87(4) ofthe Rules ofProcedure, the Court decided that an oral hearing would be held on 
the requestforadecision on admissibility,asapreliminary issue. 

I E Form of order sought by the parties as regards admissibility of the Application 

8 T b e c l a i m s o f t b e E F T A Surveillance Authority intbe request fbradec is iononthe 
admissibility are that the Court should: 

dismiss the application as inadmissible; 
order N B A to pay the costs 

9 The Norwegian Government, as intervener, supports the E F T A Surveillance Authority's 
claims and asks the Court: 

principally,to dismiss the application as inadmissible 

10 The claims o f N B A as regards admissibility are that the Court should: 

declare the application admissible; 
ordertheEFTASurveillance Authority to bear the costs 

I I I . Legal background 

The EEA Agreement 

11. Article 5 9 E E A provides : 

"/. In the case of public undertakings and undertakings to which EC Member States or 
EFTA States grant special or exclusive rights, the Contracting Parties shall ensure that 
there is neither enacted nor maintained in force any measure contrary to the rules 
contained in this Agreement, in particular to those rules provided for in Articles 4 and 
53 to 63. 
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2. Undertakings entrusted with the operation of services of general economic interest 
or having the character of a revenue-producing monopoly shall be subject to the rules 
contained in this Agreement, in particular to the rules on competition, in so far as the 
application of such rules does not obstruct the performance, in law or in fact, of the 
particular tasks assigned to them. The development of trade must not be affected to 
such an extent as would be contrary to the interests of the Contracting Parties. 

3. The EC Commission as well as the EFTA Surveillance Authority shall ensure within 
their respective competence the application of the provisions of this Article and shall, 
where necessary, address appropriate measures to the States falling within their 
respective territory. " 

12. Article 61(1) and (2) E E A provides: 

"J. Save as otherwise provided in this Agreement, any aid granted by EC Member 
States, EFTA States or through State resources in any form whatsoever which distorts 
or threatens to distort competition by favouring certain undertakings or the production 
of certain goods shall, in so far as it affects trade between Contracting Parties, be 
incompatible with the functioning of this Agreement. 

2. The following shall be compatible with the functioning of this Agreement: 

(a) aid having a social character, granted to individual consumers, provided that 
such aid is granted without discrimination related to the origin of the products-
concerned; 

(b) aid to make good the damage caused by natural disasters or exceptional 
occurrences; 

(c) aid granted to the economy of certain areas of the Federal Republic of 
Germany affected by the division of Germany, in so far as such aid is required in order 
to compensate for the economic disadvantages caused by that division. " 

The Surveillance and Court Agreement 

13. Article 1 of Protocol 3 to the Surveillance and Court Agreement, on the functions and 
powers of the E F T A Surveillance Authority in the field of State aid reads as follows: 

"I. The EFTA Surveillance Authority shall, in co-operation with the EFTA States, keep 
under constant review all systems of aid existing in those States. It shall propose to the 
latter any appropriate measures required by the progressive development or by the 
functioning of the EEA Agreement. 

2. I f , after giving notice to the parties concerned to submit their comments, the EFTA 
Surveillance Authority finds that aid granted by an EFTA State or through EFTA Slate 
resources is not compatible with the functioning of the EEA Agreement having regard 
to Article 61 of the EEA Agreement, or that such aid is being misused, it shall decide 
that the EFTA State concerned shall abolish or alter such aid within a period of time to 
be determined by the Authority. 
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If the EFTA State concerned does not comply with this decision within the prescribed 
time, the EFTA Surveillance Authority or any other interested EFTA State may, in 
derogation from Articles 31 and 32 of this Agreement, refer the matter to the EFTA 
Court directly. 

On application by an EFTA Slate, (he EFTA Stales may, by common accord, decide 
that aid which that State is granting or intends to grant shall be considered to be 
compatible with the functioning of the EEA Agreement, in derogation from the 
provisions of Article 61 of the EEA Agreement, if such a decision is justified by 
exceptional circumstances. I f , as regards the aid in question, the EFTA Surveillance 
Authority has already initiated the procedure provided for in the first subparagraph of 
this paragraph, the fact that the Stale concerned has made ils application to the EFTA 
States shall have the effect of suspending that procedure until the EFTA States, by 
common accord, have made their attitude known. 

I f , however, the EFTA Stales have not made their attitude known within three months of 
the said application being made, the EFTA Surveillance Authority shall give its 
decision on the case. 

3. The EFTA Surveillance Authority shall be informed, in sufficient time to enable it to 
submit its comments, of any plans to grant or alter aid. If it considers that any such 
plan is not compatible with the functioning of the EEA Agreement having regard to 
Article 61 of the EEA Agreement, it shall without delay initiate the procedure provided 
for in paragraph 2. The State concerned shall not put its proposed measures into effect 
until this procedure has resulted in a final decision. " 

I V . Submissions of the parties and the intervener regarding admissibility 

1. Reviewability of the decision 

14. The EFTA Surveillance Authority submits that the case concerns the application for 
annulment of a decision rejecting a complaint concerning an alleged failure by Norway to comply 
with Article 59 E E A , in conjunction with other rules of the Agreement, notably Article 61 E E A . 
The Authority has thus been called upon to take appropriate measures against Norway under 
Article 59(3) E E A . 

15. The E F T A Surveillance Authority submits that considerations underlying the settled case 
law of the European Court of Justice ("ECJ") regarding Article 169 E C , which has established 
that the Commission enjoys absolute discretion in deciding whether or not to initiate infringement 
procedures and that a refusal to do so is not subject to judicial review, apply with equal force to a 
rejection of a complaint requesting measures to be taken under Article 90(3) E C . This is further 
supported by the decision of the Court of First Instance ("CFI") in Case T-32/93 Ladbroke v 
Commission [1994] E C R 11-1015, and the opinion of Advocate General Cosmas in Joined Cases 
C-359/95 P and C-379/95 P Commission and France v Ladbroke Racing Ltd., opinion of 13 
May 1997. 

16. These considerations are equally valid in the context of Article 59 E E A . Accordingly, the 
contested decision is not a measure subject to review under Article 36(2) of the Surveillance and 
Court Agreement. 
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17. V^ere the Authori ty ' s re jeCt ionof the Complaint tobevicwedasadecisionunderProtOCOl 
3 t o m e Surveillance and Court Agreement, and not under Article 59(3) E E A , the E E T A 
Surveillance Authority submits that the applicationfor annulment would be inadmissible under 
that scenario as well. The aid has to be consideredexistingaidwithinthemeaningof Article 
61(1) E E A , and this includes both the provisions on the funding o f ^ ^ ^ ^ , which pre-date 
theentryintofbrceoftheEEAAgreement,andtheamendmentsintroducedonl January 1996. 
The E E T A Surveillance Authority submits that it is not explicitly eontested by the Association 
that the aid is to he regarded as existing aid 

18 T h e E E T A Surveillance Authority argues that where existingaid is round notto he 
compatible with the E E A Agreem 
and decision on the matter, Art ic le lofProtocol3obl iges the E E T A Surveillance Authority t o 
propose appropriatemeasurestothe Stateconcemed. Thecontesteddecision wouldtherefore 
have implied a refusal to propose appropriate measures to Norway under Article 1 of the 
Protocol.The E E T A Surveillance Authority refers toajudgment of the C E l i n C a s e T - 3 3 0 / 9 4 
^ / r ^ / ^ v C ^ ^ ^ ^ ^ [1996] E C R 11-1475,in the context of the corresponding p ^ 
Con^unitv law. Article 9 3 ( l ) E C , w h e r e the Court held thatarefusal by the Commissionto 
propose such measures is not an act which can be challenged under Articlel73 E C . 

19 The ^ ^ ^ ^ C ^ v ^ ^ ^ supports the view of the E E T A Surveillance Authority to 
the effect that Article 59(3) E E A is the appropriate basis for the EETASurvei l lance Author 
decision.Stressing that Article 59 E E A constitutesaspecializedregimefor public undertakings, 
me Goverrrment finds that Article 59(3) E E A establishesaparticular system of monitoring S ^ ^ 
obligations withregardtopublicundertakingsandthatthisprocedureis the only appropriate 
procedure, since Article 59(3) E E A is the only provision preparingfor the full assessment by the 
E E T A Surveillance Authority of all relevant f^cts and circumstances. The Government further 
submits that, under Article 59(3) E E A , the EETASurveil lance Authority enjoys broad discretion 
in deciding whether or not to initiate infringement proceedings The Government refers to C a s e C 
107/95 P ^ ^ v ^ ^ ^ ^ ^ ^ ^ ^ B v ^ ^ ^ ^ [1997] E C R 1-947, in this 
respect, stressing, that no exceptional circumstances are present in the case at hand 

20 The Norwegian Government submits that neither the aim nor the means of the housing 
policy was altered in 1996,but rather the technical systemfor fixing the low interest rate was 
adjusted. Suchatechnical adjustment doesnot,inthe view of the Government,bring the case 
within the scope of the notification procedure in Article l(3)ofthe Protocol 

21 BVT l̂ makes referencetotheprocedurechosenby the Authority whenexamining the 
complaint N B A submits that the EETASurveillance Authority has misinterpreted the complaint, 
its own decision and the procedural context in interpreting the complaint asarequest to takea 
measure under Article 59(3) E E A . In the view o f N B A , the complaint concerned alleged illegal 
State aid in contravention of A r t i c l e 6 1 E E A , to which the derogation in Article 59(2) E E A w a s 
not applicable. 

22 The exemption in Article 59(2)EEA,whichcorresponds to A r t i c l e 9 0 ( 2 ) E C , i s a n 
exemption from the rules of the E E A Agreement and must be appliedmconnection with other 
rules in the Agreement. N B A argues that there is no specific"Article 59(2) procedure",but the 
procedural requirementsfollowfrom the provisions to which Article 59(2) E E A is connected, in 
St^te aid cases Protocol3to me Surveillance and Court Agreement, and refers to CaseT-106/95 
^ ^ ^ ^ ^ v C ^ ^ ^ [1997] ECR11-229.Further, meapplicabd 
is explicitly stated in"Procedural and Substantive Rules in the Field of State aid" ( G J E 1 1 3 / 1 9 , 
4 May 1994) adopted by the Authority on 19 January 1994, paragraphs 20.2 and 20.6. 
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23 According to N B A , the aid in the present case is"newaid"within the meaning of Article 
1(3) of Protocol3.However, N B A submits that the difference between existing aid and new aid 
has no legal relevance when 
ofan extra preparatory stage in the case ofexisting aid, i.e. the proposal of appropriate measures 
toalvlember State, N B A submits that nothing in the wording of Articlel( l)compared to Article 
1(3) andl(2)suggestsadifferent supervisory obligation tor the E E T A Surveillance Author^^ 
Nor is this supported by case law.In both instances the objective is to arrive ataf inal decision of 
the compatibility ofthe State aid in question. 

24 f h e E E f A Surveillance Authority c h o s e t o t a k e a d e c i s i o n a t t h e f i r s t s tageofthe 
proceedings,with the effect ofaf inal decision.NBA argues that this makes the contested decision 
a reviewablemeasure, flrstbecausetheprocedureunder Article 1(2) of Protocol 3 wasnot 
opened and, secondly,because the decision i s a f i n a l assessment of the legality of State aid to 
^ ^ ^ ^ 

25 Viewed asat^ilure to openformal proceedings, the reviewability of the decisionfollows 
f r o m C a s e C - 1 9 8 / 9 1 C ^ v ^ ^ ^ ^ [1993] E C R 1 - 2 4 8 7 . ^ 
more warranted In this case as Incomplete facts and insufficient answers from Norwegian 
authorities ought to have given rise to serious difficulties in detertnining whether the derogation 
under Article59(2) E E A was applicable and, consequently, whether theaidinquest ion was 
compatible with the E E A rules. 

26 N B A distinguishes the case at hand from v C ^ ^ ^ ^ (cited above) 
emphasizing that the explicit request in that case was to propose appropriate measures pursuant 
to Art ic le93( l ) E C NBAsubmitsthatthejudgment shouldbegiven alimitedapplication, 
closely linked to the specific complaint and action invoked.fhe case cannot, in the view o f N B A , 
be seen as overruling C ^ ^ v C ^ ^ ^ ^ ^ ^ ( c i t e d above). 

27 fhe decision i s a f i n a l assessment of the case with definitive legaleffects and is to be 
consideredareviewable measure. Reference is made to ^ ^ ^ ^ r ^ ^ ^ ^ v C ^ ^ ^ ^ ^ (cited 
above) and C a s e C - 3 1 3 ^ C ^ ^ ^ ^ ^ v ^ ^ ^ ^ 
decision by the Commission not to commence the procedure under Article 93(2) E C was 
considered to beaf inaldecis ion and not onlyapreparatory measure and merefbre reviewable 
underArticle 173 E C . fhe question of admissibility was not raised i n C a s e f - 4 7 1 / 9 3 7 B ^ ^ 
^ ^ ^ v C ^ ^ ^ [ 1 9 9 5 ] E C R 11-2537. 

28 Altematively,NBA submits that, in the event that its complaint is interpreted asarequest 
to the E E T A Survedlance Authority to take appropriate measures against Norway under Article 
59(3) E E A , the decision isameasure subject to review underArticle 36(2) of the Surveillance 
and Court Agreement. 

29 ffte case at hand concerns framework conditions and contributions toaparticular entity, 
by political decisions taken each year by the Norwegian Parliament, and not 

legislation of general application. N B A distm^^ 
the present case and contests the view of the EEfASurve i l lance Authority thatareject ionofa 
complaint requesting measures under A r t i c l e 9 0 ( 3 ) E C i s tobe viewed in the s a m e l i g h t a s a 
refnsal to r e a c t i o n under Articlel69 E C . N B A refers to C ^ ^ ^ ^ 

referred to by the EEfASurvei l lance Authority, contesting the E E f A S u ^ 
Authority'sinterpret^tion of the Advocate Cenerafsopinion.NBA fnrther refers 
of Advocate General E a Pergola in ^ ^ ^ ^ ^ 
above), where he distinguishes between Article 90(3) E C and Article 169 E C 
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30. N B A points out that the legal situation is not settled. N B A further points out that the 
difference between Article 59(3) E E A and Article 90(3) E C is significant when it comes to 
proposing "appropriate measures" vis-à-vis "appropriate directives or decisions", as the power 
conferred on the Authority to propose measures of general scope is very limited. N B A refers to 
joined cases C-48/90 and C-66/90, Netherlands and others v Commission [1992] E C R 1-565, 
paragraphs 31, 32 and 43, in support of the view that the powers of the Commission under 
Article 90(3) E C are comparable with its powers under Article 93 E C . N B A concludes that the 
E F T A Surveillance Authority's principal argument for the decision not being reviewable is not 
valid, either on factual or legal grounds. 

2. Locus standi 

31. The EFTA Surveillance Authority submits that the Association is not directly and 
individually concerned by the decision within the meaning of Article 36(2) of the Surveillance and 
Court Agreement and does not meet the established criteria that the decision should affect the 
Association who is not an addressee of the decision by reason of certain attributes peculiar to him 
or by reason of circumstances in which he is differentiated from all others and thereby 
individually distinguished (Case C-25/62 Plaumann v Commission [1963] E C R 95; C-231/82 
Spijker v Commission [1983] E C R 2559; C-309/89 Codorniu v Council [1994] E C R I 1853; T -
2/93 Air France v Commission [1994] E C R II 323). 

32. Even if an association may have locus standi to challenge a decision (i) where the 
association defends not only the interests of the industry sector concerned but also the individual 
interests of some or all of its members, which are directly and individually concerned (Joined 
cases T-447, 448 and 449/93 AITEC and Others v Commission [1995] E C R I I - 1971) and (ii) 
where the Association has been so actively involved in the matter at issue that the challenged 
decision can be seen as also affecting the position of the association itself (Joined Cases 67, 68 
and 70/85 van der Kooy and Others v Commission [1988] E C R 219; Case E-2/94 Scottish 
Salmon Growers Association Ltd. v EFTA Surveillance Authority [1994-1995] Report of the 
E F T A Court 59), none of these conditions apply in the present case. N B A s members can not be 
considered individually concerned by the decision and nothing shows that the Association has 
been engaged in any such actions with regard to the conditions complained of, i.e. that the 
Association is affected individually. 

33. Where an association has brought a complaint before the Commission and has been 
active in the examination of the complaint, this is not sufficient to distinguish the association 
individually from others, where the decision concerned relates to national measures of a general 
nature (Case T-398/94 Scheppvaart v Commission [1996 ] E C R II 477). 

34. I f the decision is to be considered as a decision taken under Protocol 3 to the Surveillance 
and Court Agreement, the E F T A Surveillance Authority acknowledges that E C J has recognized, 
in principle, a right for "parties concerned" within the meaning of Article 93(2) E C to challenge 
decisions approving aid without opening the formal investigation procedure {Cook v Commission, 
cited above; Case C-225/91 Matra v Commission [1993] E C R I 3203). "Parties concerned" are, 
according to the case law of E C J , "persons, undertakings or associations whose interests might be 
affected by the grant of the aid, in particular competing undertakings and trade associations" 
(Case C-323/82 Intermills v Commission [1982] E C R 3809; Matra v Commission, cited above). 

35. However, the E F T A Surveillance Authority argues that this does not change the 
conclusion already reached to the effect that N B A does not have locus standi in the present case. 
The scope of the rulings have been narrowed down by the Court of First Instance in Scheppvaart 
BV v Commission (cited above), in which the rulings were found to relate to approval of 
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individual aids"andcouldnot in thecircumstancesbeconsidereddecisive with r e g a r d s a 
general aid scheme 

36 Einally. the facts of the present ease warrant no legitimate interest hy N B A or the 
association'smembers in having the Court review the decision, as any change in the competitive 
situation ofthe members is not dependent on the abolition of State aid to but on the 
alternative arrangements for providing housing subsidies chosen hy the Norwegian authorities. 

37 The ^ ^ ^ ^ C ^ v ^ ^ ^ ^ ^ supports the submission that the Association does not have 
/ ^ ^ . ^ ^ ^ . The Government refers to the case law of E C J . and in particular to the rule ^ 
under E C law. cases will be admissible only whenadecision is addressed to an organisation or it 
is affected directly in its capacity as negotiator and not only its members ( C 7 ^ ^ ^ ^ / ^ ^ ^ ^ v 
C ^ ^ ^ ^ . cited above) TheGovernrnent distinguishes t h e ^ ^ ^ ^ / ^ ^ C ^ ^ ^ case 
(cited above) from the present case, pointing out the involvement ofthat association in economic 
activities 

38 submits that the association is entitled to challenge the decision pursuant to Article 
36(2) of the Surveillance and Court Agreement If the decision is viewed asa fadure to initiate 
fomtal investigationproceedings. N B A s t r e s s e s t h a t t h e E C J has heidthat the corresponding 
Article 173(4) E C m u s t not be interpreted strictly ( ^ ^ ^ ^ v ^ ^ ^ ^ ^ 

that the parties concettted"within the meaning of Article 93(2) E C have the right to contest the 
d e c i s i o n ( C ^ ^ v C ^ ^ ^ ^ . ^ r ^ v C ^ ^ ^ 
above) NBApoints outthat the members of the association are in direct competition with 
^ ^ ^ ^ on the marketfor first priority mortgageloans to new dwe l l ings . thede^ 
"party concerned" expressly refers to trade associations and the Court of Eirst Instance has 
recognized an association as a "party concerned" (Case T-380/94 B f ^ ^ ^ ^ ^ B t ^ v 
C ^ ^ ^ [ 1 9 9 6 1 E C R 1 1 2 1 6 9 ) . 

39 Seen asadecision involving final assessment of the legality of State aid to 
N B A submits that the Association is directly and individually concerned by the decision within 
the meaning ofArticle 36(2) ofthe Surveillance and Court Agreement N B A states, that the E C J 
has inseveralcases r e c o g n i z e d t h e / ^ ^ ^ ^ ofanassociationtochallengeadecis ionand 
refers to recent cases where an association'sstanding to initiate court proceedings has not been 
contested ( ^ ^ ^ v ^ ^ ^ ^ ^ ^ ^ ^ ^ v C ^ ^ ^ ^ . ^T^BI v 
C ^ ^ ^ ^ . cited above) 

40. As regards direct and individual concern of the Association. N B A submits that the 
Association must be regarded as directly concerned and refers to established case law on the point 
thatadec i s iontof indanaidcompat ib le with theTreaty leaves intact all theeffectsof the 
contested aid.which the Association had sought abolished or amended; the decision is therefore of 
direct concern to the Association ( B f / ^ ^ 
169/84 C ^ ^ 1 ^ v ^ ^ ^ ^ [ l 9 8 6 ] E C R 3 9 l ) . 

41 N B A submits that the Association is individually concerned and fulfils both of the two 
alternative criteria established by t h e E C J . for the standing of an association which i snot the 
addressee of a measure, i.e. (i) "where the association has a particular interest in acting, 
especially because its negotiating position is affectedby the measure which it seeks to have 
anuu11ed"or(ii)"where the association.by bringing its action, has subsituted itself for one of 
more of the members w ĥom it represents.on condition that those members were themselves i n a 
position of bringan admissible action" (Joined Cases T-481/93 and 484/93 ^ ^ ^ ^ ^ 
^ ^ f ^ ^ ^ ^ ^ ^ v C ^ ^ ^ ^ [ 1 9 9 5 ] E C 
t ^ ^ ^ ^ ^ . cited above). 
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42 As regards me first c r i t è r e 
C 7 ^ ^ ^ ^ ^ ^ v C ^ ^ ^ ^ a s w e h 
above, and CaseT-585/95 
judgrnenrofrbeEFTACourr inrb^ 
that the Association took active part in the administrative procedure culminating in the contested 
decision; that the Association has continually taken action towards Norwegian authorities on the 
subject of State aid to ^ , ^ ^ ^ ; tbat tbe Association bas been involved with questions 
concerning State baru^s; that the Norwegian Government and authorities ofien address themselves 
to tbe Association instead of tbe individual banks; tbat tbe Association bas negotiated, co 
ordinated, managed or taken action on bebalf of its members towards Norwegian authorities; tbat 
the Associationhas pursuedthegeneral questionofchanges in legislation to allowordinary 
financial institutions to compete 
Association i s a f u l l member, and the only Norwegian member, of the Banking Federation of the 
FuropeanLuion, and theFuropeanMortgageFederation, N B A submits that theAssociations 
position as interlocutor both of the FFfASurvei l lance Authority and the Norwegian authorities 
is affected by the contested decision and the Association hasaparticular interest in having the 
decision reviewed 

43 As regards the second criterion, N B A submits that the member institutions of the 
Association are in direct competition with ^ ^ ^ ^ on the marketfor first priority mortgage 
loans to new dwellings Furthermore, examples and calculations show that the market shares and 
income potential ofthe members ofthe Association are affected by the State aid to ^ ^ ^ ^ in 
that the members of the Association are directlyconcerned by the decisionoftheAuthority to 
approve the a id , fhe Association therefore has standing asarepresentative of its members N B A 
refers to C ^ ^ ^ v ^ ^ ^ ^ ^ , c i t e d above, B t ^ ^ ^ ^ 
G a s e f - 2 6 ^ 4 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

44, N B A stresses the importance of the State aid to ^ ^ ^ ^ for its members by 
calculations and further states that a taking over of loan portfolios and customers from 
^ ^ ^ ^ would improve the diversification oftheir balance sheets, 

45 N B A submits that ^ ^ v ^ ^ v C ^ ^ ^ ^ referred toby t h e F F f A S u r v e i l l a n c e 
Authority, is distinguishable from the present case on its merits fhe present case does not 
concern the authorization ofageneral aid scheme but the approval of an individual aid granted to 
one single u n d e r l i n g , i , e ^ ^ ^ ^ , M o r e o v e r , the members o f N B A are in direct competition 
w i t h ^ ^ ^ ^ 
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46 Further me Association disagrees with me reasoning of me E F T A Surveillance 
Authority when it states that, according to settled case law, the défonce ofthe common interests 
of members of an association is not sufhcient toestablish the admissibility of an action for 
annulment N B A submits that ah 
this contextconcernactionsfor annulment of measures applicable to attundefinednumberof 
recipients withinacertainsector. Finally,NBAdisagrees with the submission of the E F T A 
Surveillance Authority tothe effect that the Associationdoesnothavealegitimateinterest in 
having the Court review me decision. N B A submits that if the action succeeds and the State aid 
granted to ^ ^ ^ ^ is found to be illegal, tbe Norwegian Government will have to abolish the 
a idandthatmis wi l lchangemepos i t ionof the Association'smembers. V^etherornot the 
Government will choose to abandon housing subsidies totally or maintainasystem of housing 
subsidies, i n a f o r m w h i c h i s n o t c o n t r a r y t o t h e E E A Agreementis, i n N B A ' s submission, 
irrelevant in this context. 

ThôrVilhjâlmsson 
Judge-Rapporteur 
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Case E-5/97 

European Navigation Inc 
v 

Star Fors ikring A S under offentlig administrasjon (under public administration) 

(Request for an advisory opinion from Hoyesteretts kjaeremâlsutvalg 
(the Interlocutory Appeal Committee of the Supreme Court), Norway) 

(Withdrawal of a request for an Advisory Opinion) 

Order of the President of the Court, 11 February 1998 60 
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O R D E R O F T H E P R E S I D E N T O F T H E C O U R T 
11 February 1998 

(Withdrawal of a request for an Advisory Opinion) 

I n Case E-5/97, 

European Navigation Inc 

v 

Star Fors ikr ing A S under offentlig administrasjon (under public administratif» 

W i t h respect to a request f o r an Advisory Opin ion by H0yesteretts 
k jaeremâlsutva lg (the Interlocutory Appeal Committee o f the Supreme Court) by 
order o f that court o f 16 September 1997 i n the case European Navigation Inc v 
Star Forsikring AS under offentlig administrasjon (under public administration), 

T H E PRESIDENT OF T H E C O U R T 

makes the f o l l o w i n g 

O R D E R 

A request was made to the E F T A Court by an order o f 16 September 1997 by 
Fteyesteretts k jaeremälsutvalg , wh ich was received at the Court Registry on 19 
September 1997, f o r an Advisory Opinion i n the case o f European Navigation 
Inc v Star Forsikring AS under offentlig administras]on (under public 
administration), on the f o l l o w i n g questions: 

" 1 . Is it incompatible with Article 4 EEA for a national procedural rule to 
empower a Norwegian court to decide, at the request o f a defendant, that 
a company with its place o f business (domicile) in another EEA country 
than Norway must provide security for costs when it brings an action 
against a company with its place of business (domicile) in Norway, when 
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such provision o f security cannot be required from legal persons with 
their place of business (domicile) in Norway? 

2. I f such a requirement is not, as a starting proposition, compatible with the 
EEA Agreement, is Article 4 EEA nonetheless to be interpreted to the 
effect that a requirement for provision of security for costs can be justified 
(proportional) on the basis of the intended purposes and objective 
foundation?" 

On 9 February 1998, after the appellant before the national court had wi thdrawn 
its appeal, Hoyesteretts kjaeremälsutvalg not i f ied the Court that i t wi thdrew its 
request f o r an Advisory Opinion. 

Costs have not been claimed or incurred before the E F T A Court. 

On those grounds, 

T H E PRESIDENT OF T H E C O U R T 

hereby orders: 

Case E-5/97 is removed from the Register. 

Luxembourg, 11 February 1998. 

Per Christiansen 
Registrar 

B j e m Haug 
President 
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Case E-7/97 

The E F T A Surveillance Authority 
v 

The Kingdom of Norway 

(Failure of a Contracting Party to fulfil its obligations - safety and health protection of 
workers in surface and underground mineral-extracting industries -

CoMwc/7 D/recf/ve 

Judgment o f the Court, 30 A p r i l 1998 63 

Summary o f the Judgment 

1. Article 3 o f the EEA Agreement 
imposes upon the Contracting Parties 
two general obligations. There is a 
positive obligation for the Contracting 
Parties to "take all appropriate 
measures, whether general or particular, 
to ensure fulfilment o f the obligations 
arising out o f this Agreement". There is, 
correspondingly, a negative obligation to 
"abstain from any measure which could 
jeopardize the attainment o f the 
objectives o f this Agreement". These 
fundamental legal obligations require 
loyal co-operation and assistance. 

2. The Contracting Parties are 
obliged to implement all acts referred to 
or contained in the Annexes to the EEA 
Agreement or in decisions o f the EEA 
Joint Committee. 
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J U D G M E N T O F T H E C O U R T 
30 A p r i l 1998 

(Failure of a Contracting Party to fulfil its obligations - safety and health protection of 
workers in surface and underground mineral-extracting industries 

- CowMc// D/recf/ve 

In Case E-7/97, 

E F T A Surveillance Authority, represented by H â k a n Bergl in, Director o f the 
Legal & Executive A f f a i r s Department, acting as Agent, assisted by Anne-Lise H . 
Rolland, Nat ional Expert in the same department, 74 Rue de Trêves , Brussels, 

applicant, 

v 

The Kingdom of Norway, represented by Jan Bugge-Mahrt, Assistant Director 
General, Royal Min i s t ry o f Foreign Af fa i r s , acting as Agent, 7. Juni 
plassen/Victoria Terrasse 0251 Oslo, 

defendant, 

A P P L I C A T I O N fo r a declaration that, by not adopting by the t ime- l imi t 
prescribed the national provisions necessary to comply w i t h the A c t referred to in 
point 16f o f Annex X V I I I ("the A c t " ) to the Agreement on the European 
Economic Area ("the E E A Agreement"), i.e. Counci l Directive 92/104/EEC o f 3 
December 1992 on the m i n i m u m requirements fo r improving the safety and 
health protection o f workers i n surface and underground mmeral-extracting 
industries, as adapted by way o f Protocol 1 to the E E A Agreement, the K ingdom 
o f Norway has fa i led to f u l f i l its obligations under Ar t ic le 13 of that A c t and 
Art ic le 7 of the E E A Agreement, 
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T H E C O U R T , 

composed of: B j o r n Haug, President, Thor V i lh j â lmsson and Carl Baudenbacher 
(Judge-Rapporteur), Judges, 

gives the f o l l o w i n g 

Judgment 

1 B y application lodged at the Court Registry on 21 October 1997, the EFTA 
Surveillance Authority submitted, pursuant to the second paragraph o f Ar t ic le 31 
o f the Agreement between the E F T A States on the Establishment o f a 
Surveillance Author i ty and a Court o f Justice, an application fo r declaration that, 
by not adopting by the t ime- l imi t prescribed the national provisions necessary to 
comply w i t h the A c t referred to i n point 16f o f Annex X V I I I to the Agreement on 
the European Economic Area, i.e. Counci l Directive 92/104/EEC o f 3 December 
1992 on the m i n i m u m requirements fo r improving the safety and health 
protection o f workers in surface and underground mineral-extracting industries, 
as adapted by way o f Protocol 1 to the EEA Agreement, the K ingdom o f Norway 
has fa i led to f u l f i l its obligations under Art ic le 13 o f that A c t and Art ic le 7 o f the 
EEA Agreement. 

2 The Commission of the European Communities, represented by John Forman, 
Legal Adviser i n its Legal Service and Nicola Yerrell , o f f i c i a l seconded to the 
Commission's Legal Service under the arrangements fo r the exchange o f national 
off ic ia ls , submitted wri t ten observations pursuant to Art ic le 20 o f the Statute o f 
the E F T A Court. 

3 The Norwegian Government and the EFTA Sur\>e il lance Authority have 
consented to the oral procedure being dispensed wi th . 

Facts and Procedure 

4 B y Decision No . 7/94 o f 21 March 1994 o f the EEA Joint Committee (OJ 1994 
No. L 160, p. 1), which entered into force on 1 July 1994, Counci l Directive 
92/104/EEC on the min imum requirements fo r improving the safety and health 
protection o f workers in surface and underground mineral-extracting industries 
(OJ No . L 404, p. 10) was added as a new point 16f o f Annex X V I I I to the EEA 
Agreement. 
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5 I t f o l l o w s f r o m A r t i c l e 2 o f the decision and A r t i c l e l 3 o f the Act , as adapted by 
way o f Protocol I t o the E E A Agreement , that Norway was to br ing into force 
the laws, regulations and administrative provisions necessary to comply w i t h the 
Ac t b y 3 D e c e m b e r l 9 9 4 and i n f o r m the E E f A S u r v e i l l a n c e Author i ty about the 
measures wh ich were taken 

6 m i t s c o r n m u n i c a t i o n o f 29 December 1995 concerning imp lemen ta t i ono f the 
Act , t h e N o r w e g i a n G o v e r r m ^ e n t s t a t e d t h a t a p r e l i m i n a r y draft Regu la t i onon 
M i n i n g ( E o r s l ^ i f t o m b e r g a r b e i d ) wou ld b e g i v e n national no t i f i ca t ionea r ly i n 
1996 

7 On 15 A p r i l 1996, t h e E E E A Surveillance Author i ty i s s u e d a l e t t e r o f fo rmal 
notice to t heNorweg ianGove tmnen t , stating that Norway had not adopted the 
national measures necessary to comply w i t h the Ac t and A r t i c l e s 3 a n d 7 o f the 
EEA Agreement 

8 Fo l lowing an exchange o f l e t t e r s , t h e E E E A Surveillance A u t h o r i t y d e l i v e r e d a 
reasoned opinion on 1 7 A p r i l 1997 in which i t concluded that, by f a i l i ng to take 
the necessary measures to comply w i t h the A c t , N o r w a y had fa i led t o f u l f i l its 
obligations under Ar t ic le 13 o f the Ac t and Articles 3 and 7 o f the EEA 
Agreement T h e N o r w e g i a n Government was requested to take the necessary 
measures to comply w i t h the reasoned opinion w i th in two months f o l l o w i n g 
not i f ica t ion thereof The reasoned opinion was no t i f ied to the Norwegian 
Government on 1 7 A p r i l 1997. f h e t ime- l imi t to comply w i m the op in ion thus 
expired on 1 7 J u n e l 9 9 7 

9 f h e Norwegian authorities and the E F f A S u r v e i l l a n c e Author i ty had contact on 
severaloccasions,but the requested measures fa i led to materialize Ehe present 
application was then brought before the Gourt 

10 f h e application o f the 
v ^ . t h a t , by f a i l i ng to adopt the national measures necessary to comply w i t h the 
Ac t referred to i n p o m t l 6 f o f Annex XV111 to the E E A Agreement, as adapted by 
way o f Protocol 1 to the E E A Agreement, Norway has fa i led to f u l f i l its 
obligauons under Aruc le 13 o f m a t Ac t and A r t i c l e 7 o f me E E A Agreement 

11 f h e t i m e - l m i i t f ^ r Norway to take me measmes necessary to comply w i m 
e x p i r e d o n 3 December 1 9 9 4 . N o r w a y d id not implement any such measures, 
e imera t that t ime or by m ^ 
its reasoned opinion. 
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12 Referring to these circumstances,the E F T A Surveillance Author i ty requests the 
E F T A Court to g r a n t s 
proceedings 

13 T h e / v ^ t ^ ^ C ^ 
requests tue E F T A Court to order each party to pay its o w n costs o f tue 
proceedings. 

14 T h e C ^ ^ ^ ^ ^ ^ 
Surveillance Author i ty and concludes that the application should be granted 

15 The C ^ ^ / n o t e s that Norway was obliged to adopt national provisions necessary 
t o c o m p l y w i t h the A c t referred t o i n point 1 6 f o f Annex X V t t l t o t h e E E A 
Agreement,as adapted by way o f Protocol 1 to t h e E E A Agreement, not later 
than3December 1994 .On 1 7 f u n e 1 9 9 7 , t h e date on which the t ime- l imi t given 
in the reasoned opinion o f the EFTASut^e i l lance Author i ty expired, Norway had 
sti l l not adopted national measures necessary to comply w i t h the reasoned 
opinion 

16 Under these circumstances, the Court notes that A r f i c 1 e 3 o f the E E A Agreement 
imposes upon the Confracung Parties two general obligations.There i s a p o s i f i ^ 
obligation f o r the Conttacung Parties to" take all appropriate measme 
generalor particular, to ensu re fh l f i lmen t o f the obligations a r i smgou t o f this 
Agreement" There is, correspondingly, a negative ob l i ga t i on to^abs t a in f r o m 
any measure wh ich cou ld jeopard ize the attainment o f the objectives o f this 
Agreement" These fundamental legal obligations require loyal co-operation and 
assistance 

17 Furmermore, the Contracting Parties are obliged to implement all acts referred to 
or contained i n me Annexes to the EEA Agreement or i n decisions o f the EEA 
Joint Committee 

18 I t must therefore be held t h a t , b y not adopting by the t ime- l imi t prescribed the 
national provisions necessary to comply w i t h the Ac t referred to i n p o i n t 1 6 f o f 
Annex X V i i i t o t h e Agreement o n t h e E u r o p e a n Economic A r e a , i . e . Counci l 
Directive 92/104/EEC o f 3 December 1992 on the min imum requi rements for 
improvmg me safety and healm protection o f workers i n surface and 
nm^eral-extracting industries, as adapted by way o f Protocol 1 to the EEA 
Agreement, the K i n g d o m o f Norway h a s f a i l e d t o f u l f i l its obl iga t ionsunder 
Art ic le 13 o f that A c t and A r t i c 1 e 7 o f the EEA Agreement. 

19 Under Aruc le 66(2) o f me Rules o f P ^ 
ordered to pay me costs i f they have been applied f b r m t h e successful party's 
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pleadings. The E F T A Surveillance Author i ty has asked fo r the K ingdom o f 
Norway to be ordered to pay the costs. Since the latter has been unsuccessful i n 
its defence, i t must be ordered to pay the costs. The costs incurred by the 
Commission o f the European Communities, wh ich has submitted observations to 
the Court, are not recoverable. 

O n those grounds, 

T H E C O U R T 

hereby: 

1. Declares that, by not adopting by the time-limit prescribed the national 
provisions necessary to comply with the Act referred to in point 16f of 
Annex X V I I I to the Agreement on the European Economic A r e a , i.e. 
Council Directive 9 2 / 1 0 4 / E E C of 3 December 1992 on the minimum 
requirements for improving the safety and health protection of 
workers in surface and underground mineral-extracting industries, as 
adapted by way of Protocol 1 to the E E A Agreement, the Kingdom of 
Norway has failed to fulfil its obligations under Article 13 of that Act 
and Article 7 of the E E A Agreement. 

2. Orders the Kingdom of Norway to pay the costs of the proceedings. 

B j o m Haug Thor V i l h j â l m s s o n Carl Baudenbacher 

Delivered i n open court i n Luxembourg on 30 A p r i l 1998. 

Per Christiansen B je rn Haug 
Registrar President 
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Case E-8/97 

T V 1000 Sverige A B 
v 

The Norwegian Government, 
represented by the Royal Ministry of Cultural Affairs 

(Request for an advisory opinion from Oslo byrett (Oslo City Court), Norway) 

{Council Directive 89/552/EEC - Transfrontier television broadcasting - Pornography) 

Advisory Opin ion o f the Court, 12 June 1998 70 
Report f o r the Hearing 81 

Summary o f the Advisory Opinion 

1. The Directive has established an 
overriding principle of division of 
responsibilities among the Member 
States. Following the so-called 
"transmitting State principle", a 
receiving State may not carry out further 
controls in addition to those effected by 
the transmitting State. However, certain 
restrictions on television broadcasting, 
for example, measures against 
advertisements targeting children, may 
be upheld by the Member States under 
Council Directive 84/450/EEC, which 
concerns misleading advertising. 

2. An exceptional procedure of 
temporary suspension is allowed 

pursuant to Article 2(2) o f the Directive, 
i f the conditions o f that provision are 
fulfilled, including the criterion that a 
television broadcast coming from 
another Member State must manifestly, 
seriously and gravely infringe Article 22. 

3 The reference in Article 2(2)(a) 
of the Directive to a television broadcast 
infringing Article 22 must be understood 
as being a reference to the criterion that 
it "might seriously impair the physical, 
mental or moral development of 
minors". The provision does not purport 
to lay down any standards for what 
might have such detrimental effects, 
leaving it up to the Member States to 
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Sak E-8/97 

T V 1000 Sverige A B 
mot 

Den norske regjering, representert ved Kulturdepartementet 

(Anmodning om en râdgivende uttalelse fra Oslo byrett) 

(Ràdsdirektiv 89/552/E0F - Fjermymsendinger over landegrensene - Pornografi) 

Râdg ivende uttalelse f r a Domstolen, 12 j u n i 1998. 
Rettsmoterapport 

Samrnendrag av den râdg ivende uttalelsen 

1. Direktivet har etablert en 
overordnet prinsipiell ansvarsdeling 
mellom medlemsstatene. Etter det 
sâkalte "senderstatsprinsippet" kan en 
mottakerstat ikke ut0ve ytterligere 
kontroll i tillegg til den som er utfbrt av 
senderstaten. Visse restriksjoner pâ 
fjernsynssendinger, for eksempel tiltak 
mot reklame rettet mot barn, kan 
imidlertid opprettholdes av 
medlemsstatene i medhold av 
râdsdirektiv 84/45O/E0F som gjelder 
villedende reklame. 

2. En unntaksprosedyre med 
midlertidig avbrudd filiates i henhold til 
direktivet artikkel 2 nr 2 dersom 
vilkârene oppstilt i den artikkelen er 
oppfylt, innbefattet vilkâret om at en 
fjernsynssending som kommer fra en 
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armen medlemsstat âpenbart, vesentlig 
og alvorlig er et brudd pâ artikkel 22. 

3. Henvisningen i direktivet artikkel 
2 nr 2 a) til en fjernsynssending som er i 
strid med artikkel 22, mä forstäs som en 
henvisning til vilkâret om at den "i 
alvorlig grad kan skade mindreâriges 
fysiske, mentale og moralske utvikling". 
Bestemmelsen har ikke til hensikt â 
fastsette noen standarder for hva som 
kan ha slike skadelige virkninger. Den 
overlater til medlemsstatene â definere 
disse begrepene, sä vel som begrepet 
"pornografi", i overensstemmelse med 
deres nasjonale lovgivning og 
moralnormer. Dette gjelder bâde for 
senderstaten etter artikkel 22 med 
hensyn til fjernsynssendinger under dets 
myndighet og for mottakerstaten som 
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define these terms, as well as the term 
"pornography", in accordance with their 
national legislation and moral standards. 
This applies equally to the transmitting 
State, pursuant to Article 22, with 
regard to broadcasts under its 
jurisdiction and to the receiving State 
exercising its powers under Article 2(2), 
second sentence, cf. Article 22. 

4. Even if Article 22 mentions 
"pornography" as content of a 
programme which might seriously impair 
the physical, mental or moral 
development of minors, not all 
broadcasts of sexually explicit material 
automatically fall under Article 22, first 
paragraph, first sentence, as conceded 
by the Norwegian Government. The 
decisive criterion is whether a 
programme may have the effects on 
minors referred to in the first sentence of 
the Article. 

5. Protection of minors is a 
legitimate goal of each of the 
Contracting Parties to the E E A 
Agreement. The protection of the 
mental and moral development of 
minors forms an important part of the 
protection of public morality, an area 
where it is not possible to determine a 
uniform European conception, as the 
requirements of morals vary, depending 
on time and place. 

6. It follows from the wording of 
Article 22, first paragraph, that the 
provision sets out two different 
categories of programmes, with the 
second sentence allowing for the 
possibility of taking into account the 
measures intended to prevent minors 
from seeing broadcasts which are likely 
to impair the physical, mental or moral 
development of minors, without falling 
into the category of broadcasts that 
might seriously impair the development 
of minors. 

7. Article 2(2)(a) to (d) of the 
Directive list the conditions under which 
a Contracting Party may provisionally 
suspend retransmissions of television 
broadcasts from other Contracting 
Parties. All the conditions listed in 
Article 2(2)(a) to (d) must be fulfilled in 
order for the receiving State to restrict 
retransmission. The measures taken are 
subject to supervision by the 
Commission and the E F T A Surveillance 
Authority, as the case may be. In 
decisions on provisional suspension of 
retransmission, regard must be had to 
the principle of proportionality. 
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utover sin myndighet etter artikkel2nr 
2annen setning, j f artikkel 22, 

4 Selv om artikkel 22 nevner 
"pornografi" som et programinnhold 
som i alvorlig grad kan skade 
mindreâriges fysiske, mentale eilet 
moralske utvikling, faller ikke enhver 
fjernsynssending med eksplisitt seksuelt 
materiale automatisk under artikkel 22 
forste ledd, forste setning, Det 
avgjorendekriteriumeromet program 
kan ha de virkningene pâ mindreârige 
som det er vist til i artikkelens forste 
setning 

5 Eeskytte l seavmindreârigeeret 
legitimt mal for hver av EOS-avtalens 
avtaleparter t^eskyttelsen av den 
mentale og moralske utviklingen til 
mindreârige utgjor en viktig del av 
heskyttelsen av offentlig moral, et 
o m r â d e d e r d e t i k k e e r m u l i g â f a s t s e t t e 
et ensartet europeisk konsept ettersom 
kravenetil moral varierer, avhengig av 
tidogsted 

6 Oet folger avordlydeniartikkel 
22 forste ledd at bestemmelsen oppstiller 

Kannte 1tkAvgjor^^ravQomsto^n;sakE^7 

to forskjellige tyneravnrogrammer,der 
den andre setningen ânner for 
muligheten til â fa i hetraktning tiltak 
som har td formal â hindre af 
mindreârige ser fjernsynssendinger som 
er sannsynlig af skader den fysiske, 
mentale eller moralske utviklingen til 
mindreârige, uten ä falle under 
kategorien av fjernsynssendinger som i 
alvorlig grad kan skade mindreâriges 
utvikling 

7 Oirektivetartikkel2nr2a)tild) 
fastsetter vilkârene for at en avtalepart 
midlertidigkanavhrytevideresendingav 
fjernsynssendinger fra andre 
avtaleparter Aile vilkârene som er 
o p n r e g n e t i a r t i k k e ! 2 n r 2 a ) t i l d ) m â 
vaere oppfylt for at mottakerstatenskal 
kunne hegrensevideresending filtakene 
som er iverksatt er gjenstand for kontroll 
avhenholdsvis Kommisjonen og E F T A s 
overvâkningsorgan f vedtak om 
midlertidigavhruddavvideresendingmâ 
det fas hensyn til 
fbrholdsmessighetsprinsinpet 
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A D V I S O R Y O P I N I O N O F T H E C O U R T 

12 June 1998* 

{Council Directive 89/55'2/EEC - Transfrontier television broadcasting - Pornography) 

In Case E-8/97 

REQUEST to the Court under Art ic le 34 o f the Agreement between the E F T A 
States on the Establishment o f a Surveillance Authori ty and a Court o f Justice by 
Oslo byrett (Oslo Ci ty Court) fo r an advisory opinion in the case pending before 
it between 

T V 1000 Sverige A B 

and 

The Norwegian Government, represented by the Royal Ministry of Cul tural 
Affairs 

on the interpretation o f Council Directive 89/552/EEC. 

T H E COURT, 

composed of: B j o m Haug, President, Thor Vilhjâlmsson (Judge-Rapporteur) and 
Carl Baudenbacher, Judges, 

Registrar: Asie Aarbakke, Legal Secretary 

after considering the written observations submitted on behalf of: 

the p la in t i f f , represented by Counsel M r Birger Nilsen, Advokat f i rma 
Meltvedt & Co., Oslo; 

Language of the request for an advisory opinion: Norwegian 
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R Â D G I V E N D E U T T A L E L S E F R A D O M S T O L E N 
1 2 j u n i 1998* 

(Râdsdirektiv 89/552/E0F - Fjernsynssendinger over landegrensene - Pornografi) 

I sak E-8/97 

A N M O D N I N G t i l Domstolen om râdg ivende uttalelse i medhold av artikkel 34 i 
Avtalen mel lom EFTA-statene om opprettelse av et Ove rvâkn ingso rgan og en 
Domstol f r a Oslo byrett i saken fo r denne domstol mel lom 

T V 1000 Sverige A B 

og 

Den norske regjering, representert ved Kulturdepartementet 

om tolkningen av râdsd i rek t iv 89/552/E0F. 

D O M S T O L E N , 

sammensatt av: President Bjö rn Haug og dommeme Thor V i l h j â l m s s o n 
(saksforberedende dominer) og Carl Baudenbacher 

Justissekretasr: Asie Aarbakke, jur id isk sekretaer 

etter â ha vurdert de skrif t l ige saksfremstillinger inngitt av: 

saksoker, representert ved advokat Birger Nilsen, Advoka t f i rma Meltvedt 
& Co., Oslo; 

Sprakel i anmodningen om en râdgivende uttalelse: Norsk. 
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the defendant, represented by Ms Bergljot Webster, Of f i ce o f the Attorney 
General ( C i v i l Af fa i r s ) , acting as Agent; 

the Government o f Sweden, represented by M r Erik Brat tgârd, acting as 
Agent; 

the Government o f the United Kingdom, represented by M r J.E. Collins, 
acting as Agent, and M r Rhodri Thompson, Barrister; 

the E F T A Surveillance Authori ty , represented by Ms Helga Ôttarsdôt t i r , 
Off icer , Legal & Executive Af fa i r s , acting as Agent; 

the Commission o f the European Communities, represented by Ms Karen 
Banks, Member o f its Legal Service, acting as Agent. 

having regard to the Report for the Hearing, 

after hearing the oral observations o f the plaintiff, the defendant, the Government o f 
the United Kingdom, the EFTA Surveillance Authority and the Commission o f the 
European Communities at the hearing on 12 May 1998, 

gives the fo l lowing 

Advisory Opinion 

Facts and Procedure 

1 By an order dated 21 October 1997, registered at the Court on 24 October 1997, 
Oslo byrett (Oslo Ci ty Court), a Norwegian municipal court, made a reference to 
the E F T A Court f o r an advisory opinion in a case brought before i t by T V 1000 
Sverige A B against the Norwegian Government, represented by the Royal 
Minis t ry o f Cultural Af fa i r s . The dispute before the Norwegian court concerns 
the val idi ty o f a decision o f the Royal Minis t ry o f Cultural Af fa i r s , by which i t 
prohibited further broadcast o f the F i lmMax channel on the Norwegian cable 
system as o f 22 M a y 1995. 

2 The case concerns T V 1000 Sverige A B , a Swedish broadcasting company which 
broadcasts on inter alia the T V 1000 and F i lmMax channels. Television 
programmes are broadcast f r o m Sweden in the f o r m o f satellite signals that are 
captured by Norwegian receiving stations. These are in turn l inked to Norwegian 
cable systems, which broadcast the television signals to Norwegian homes. The 
broadcasts are encoded so that they can only be received by paying subscribers. 
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K a p i U ^ ^ 

S a k s o k t e , r e p r e s e n t e r t v e d B e t g l j o t Webster, r e g j e r i n g s a d v o k a t e n s k o n t O t , 

som partsrepresentant; 

Den svenske regjering, representert ved Erik Brat tgârd , som 
partsrepresentant 

Den britiske reg jer ing representert ved J E Collins, som 

partsrepresentant, ogRbodr iEbompson , advokat; 

EEEAs overvâkn ingsorgan , representert ved f fe lga Oftarsdottir, 
saksbebandler, Avdelingen fo r jur idiske saker og eksekutivesaker, som 
partsrepresentant 

Kommisjonen fo r De europeiske fellesskap, representert Karen Banks, 
ansattiRettsavdelingen, som partsrepresentant 

medbenvisningt i l re t tsmoterapporten, 

og e t t e r â b a bort d e m u n t l i g e i n n l e g g e n e f r a saksoker, saksokte, Denbr i t i ske 
regjering, EEEAs ove rvâkn ingso rgan og Kommisjonen tor De emopeiske 
f e l l e s s k a p u n d e r b o r i n g e n d e n l 2 m a i l 9 9 8 , 

g i r s l i k 

R â d g i v e n d e uttalelse 

/ ^ ^ ^ ^ ^ ^ ^ ^ 

1 Ved en b e s l u f n i n g d a t e r t 2 1 o k t o b e r l 9 9 7 , m o t t a t t ved Domstolen den24ok tobe r 
1997,anmodet Oslo byre t tEEEA-domstolen o m e n radgivende u t t a l e l s e i en sak 
innbrakt f o r denne av E V 1000 Sverige A B mot Den norske regjering, 
representert ved Kul turdepar tementetEvis ten ved den norske domstolen gjelder 
g y l d i g b e t e n a v e n b e s l u f n i n g avKul turdepar temente tder det s a t t e f o r b u d m o t 
v i d e r e s e n d i n g a v k a n a l e n E i l m M a x i d e t n o t s k e k a b e l n e f t e t f i a o g m e d 2 2 m a i 
1995 

2 Saken g j e l d e r E V 1000 Sverige AB,e t svensk f j emsynsse l skap som b l a s e n d e r 
p â f j e m s y n s k a n a l e n e E V l O O O o g E i l m M a x Ejemsynsprogrammenesendesfra 
Sverige som satelittsignaler som fanges inn av norske mottaksstasjoner Disse er 
igjen knyttet t i l norske kabelnett som formidler fjemsynssignalene t i l norske 
b jemSend ingene er kodet slik at de b a r e k a n m o t t a s a v b e t a l e n d e abonnenter 
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The television channels can also be received directly by subscribers w i t h satellite 
dishes and decoding equipment. 

3 Both T V 1000 and F i l m M a x at times broadcast f i lms wi th explici t sexual scenes. 
In these cases, T V 1000 placed a black square on the screen image which takes 
up about one-third o f the screen surface. However, the pornographic films were 
transmitted in uncensored f o r m on the F i lmMax channel. As o f 24.00 hrs on 16 
September 1994, F i l m M a x broadcast the film "Andrew Blake's girls". As o f 
00.30 hrs on 17 September 1994, the film "The best o f Andrew Blake" was 
broadcast. As o f 23.30 his on 18 September 1994, the film " A Pussy called 
Wanda" was broadcast. 

4 The Norwegian Board o f F i lm Classification {Stettens Filmtilsyn), which is the 
administrative body which assesses whether the content o f films and videograms 
violate Norwegian legislation, found that all three films clearly violated section 
211 o f Ac t No . 10 o f 22 M a y 1902 {straffeloven, hereinafter the "Norwegian 
Penal Code"). 

5 Based on this, the Norwegian Mass Media Authori ty {Stettens medieforvaltning) 
not i f ied T V 1000 Sverige A B that i t intended to take a decision to prohibi t further 
broadcast o f F i l m M a x on Norwegian cable systems i f F i lmMax again broadcast 
films which were in violat ion o f section 211 o f the Penal Code. The notice was 
given on 24 October 1994 pursuant to section 16 o f Ac t No. 54 o f 10 February 
1967 on procedure in cases concerning the public administration 
(Jbrvaltningsloven, the Public Administrat ion Act ) , which requires the Mass 
Media Author i ty to give such prior notice. 

6 On 10 November 1994, F i lmMax broadcast the film "Justin et Juillet". The 
Norwegian Board o f F i lm Classification found that this film also clearly violated 
section 211 o f the Norwegian Penal Code. 

7 Pursuant to Directive 89/552/EEC o f 3 October 1989 on the coordination o f 
certain provisions la id down by law, regulation or administrative action in 
Member States concerning the pursuit o f television broadcasting activities 
(hereinafter the "Direct ive") , Norwegian authorities not i f ied the E F T A 
Surveillance Author i ty o f plans to interrupt F i lmMax ' s broadcasts on Norwegian 
cable systems. Pursuant to Art ic le 2(2)(d) o f the Directive, a consultation meeting 
was held on 15 February 1995, w i t h the E F T A Surveillance Authori ty , 
Norwegian and Swedish authorities, as we l l as representatives f r o m the 
Commission o f the European Communities, without an amicable settlement being 
reached. In a report o f the meeting, the E F T A Surveillance Author i ty concluded 
that Norwegian authorities had f u l f i l l e d their obligations under the EEA 
Agreement and that the conditions were met fo r Norway to be able to take a 
decision on temporary interruption o f broadcasts o f F i l m M a x on Norwegian 
cable systems. 
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Fjemsynskanalene kan O g s â t a s inn direkte avabonnenter med parabolantenneog 
dekodemtstyr. 

3 f 3 â d e f V 1000 og F i l m M a x sendtetidvis filmer med eksplisitteseksnelleseener 
f V 1000 b a r i d i s s e t i l f e l l e n e lagt inn en sort firkantibildet som opptaromtrent 
1/3 avb i l l ed f l a t en . I k a n a l e n F i l m M a x s e n d t e m a n i m i d l e r t i d d e p o m o g r a f i s k e 
filmeneinsensnrert f o r m . Den 16september 1994 fia k l 24.00 sendte F i l m M a x 
fi1men"Andrew81ake^sgir1s^Den17september 1994 f r a k 1 0 0 . 3 0 b 1 e f i 1 m e n 
^ f b e best o f Andrew 81ake^send t .Den 18 S e p t e m b e r 1994 f r a k l 23.30 ble 
filmen^APnssyealledWanda^sendt. 

4 S ta tens f i lmt i l syn , s o m e r d e t f o r v a l f n i n g s o r g a n s o m v n r d e r e r o m i n n b o l d e t a v 
filmer o g v i d e o g r a r n m e r e r i s f r i d med norsk lovgivning, fant at alle t r e f i l m e n e 
klart sfred mot A1minde1 igborger1 igSf ra f fe1ovav22 mai 1 9 0 2 m 10 b e t t e r 
^ s f r a f f e 1 o v e n ^ ^ 2 1 1 . 

5 Pabakg t^ rmavde r t eva r s l e tS t a t ensmed ie fo rva lmingfVIOOOSver igeAF^ 
b a d d e t i l b e n s i k t â t r e f f e v e d t a k o m â f o r b y v i d e r e s e n d i n g a v F i l m M a x i n o r s k e 
kabelnert dersom F i l m M a x p â nytt sendte filmer som e r i s n i d med s t ra f fe loven^ 
211 V a r s l e t b l e g i t t 24 O k t o b e r 1994 i b e n b o 1 d a v 1 o v o m b e b a n d 1 i n g s m a t e n i 
fot^valfningssaker (forvaltningsloven) av 10 febmar 1967 m 54 ^ 16, som 
pâ legger Statensmedieforvalfning en p l ik t t i l â g i slikt fo rbândsva r se i . 

6 Den 10 november 1994 sendte F i l m M a x filmen J u s t i n et Iml leC Statens 
filmtilsyn fant at ogsâ denne filmen klart stred mot s t ra f fe1oven^211. 

7 Ibenbo ld t i l r âdsd i rek t iv 8 9 / 5 5 2 / F O F a v 3 o k t o b e r 1989 omsamordn ingav visse 
bestemme1seromntove1seavf^ernsynsvirksonmet,fastsart ved lov eller f o r s k r i f i i 
medlemsstatene (beretter ^direktivefB), nnderrettet norske myndigbeter F F f A s 
ove rvâkn ingso rgan om s ineplaner om â a v b r y t e FilmMax^ sendinger i norske 
kabelnett 1 bennold t i l direktivet artikkel 2 m 2 d), ble det avboldt et 
konsnltasjonsmoteden 1 5 f e b m a r 1995 med F F f A s overvâkn ingsorgan , norske 
ogsvenske myndigbeter samt representanter fia Kommisjonen fo r De enropeiske 
fellesskap, nten at det ble n â d d en minnel ig ordning 1 en rapport f r a motet 
k o n k l n d e r t e F F f A s ove rvâkn ingso rgan med at norske mynd igbe te rbaddeoppfy l t 
sine forp l ik te lserer te rFOS-avta lenog at vilkarene var oppfy l t f o r at Norge 
t reffe vedtak o m m i d l e r t i d i g a v b r n d d a v FilmMax^ sendingerinorske kabelnett. 
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8 On 30 November 1994, the Mass Media Author i ty decided to prohibit the 
broadcast o f F i l m M a x on Norwegian cable systems as o f 9 December 1994. On 
21 December 1994, T V 1000 Sverige A B , T V 1000 Norge AS, Norske 
Fjernsynsantenner AS and M r Einar Brustad filed a complaint against the 
decision o f the Mass Media Author i ty w i t h the Norwegian Royal Min is t ry o f 
Cultural Af fa i r s . Norske Fjernsynsantenner is a cable company that distributes 
television signals through a separate system, and M r Einar Brustad was a 
subscriber to F i lmMax . On 15 M a y 1995, the Norwegian Royal Min i s t ry o f 
Cultural Af f a i r s made a decision on the complaint, which was to prohibit further 
broadcasts o f F i l m M a x as o f 22 May 1995 as o f 24.00 hrs. 

9 Before the national court the pla int i f f , T V 1000 Sverige A B , argued that the 
decision o f 15 M a y 1995 by the Min is t ry o f Cultural Af f a i r s suffers f r o m 
shortcomings relating to competence and content which render the decision 
invalid. The p l a i n t i f f has argued that Norway is subject to the Directive, and that 
section 4-5, l i t ra b, o f Ac t No . 127 o f 4 December 1992 on broadcasting 
(kringkastingsloven, hereinafter the "Broadcasting Ac t " ) , on which the decision 
is based, must be interpreted as having the same meaning as Art ic le 2, cf. Art ic le 
22 o f the Directive. 

10 Oslo byrett, considering that Art ic le 22, first sentence o f the Directive may raise 
questions as to whether the provision leaves i t up to the individual E U / E F T A 
State to determine the degree o f pornography, violence, etc., which can be 
deemed to seriously impair the physical, mental or moral development o f minors, 
or whether the Directive seeks to introduce a common EEA standard w i t h respect 
to what is to be accepted in terms o f pornography, violence, etc., in the European 
Economic Area, decided to refer a request to the EFTA Court to obtain an 
advisory opinion on certain questions. 

Questions 

11 The f o l l o w i n g questions were referred to the EFTA Court: 

A Doea / W c / e 22, //raf aeM/ewce of CoM/zc/Y. D/recf/ve <9P/SJ2/EEC 

introduce a common standard for what "might seriously impair the 
physical, mental or moral development of minors " or is it left up to 
each individual EU and EFTA country to determine the degree of 
pornography, violence, etc., which is to be deemed to have the 
damaging effects referred to in Article 22? 

2. In the event that Article 22, first sentence of Council Directive 
89/552/EEC establishes a common standard for the European 
Economic Area: is the Swedish norm which accepts scenes shot in 
close-ups with masturbation, licking and sucking of sexual organs, 
intercourse, dwelling on ejaculation in the mouths of women and group 
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8 Den 30 november 1994 t r a f f Statens medieforvaltning vedtak om â fo rby sending 
av F ihnMax i norske kabelnett f r a og med 9 desember 1994. Den 21 desember 
1994 ble Statens medieforvaltnings vedtak pâklage t t i l Kulturdepartementet av 
T V 1000 Sverige A B , T V 1000 Norge AS, Norske Fjernsynsantenner AS og 
Einar Brustad. Norske Fjernsynsantenner er et kabelselskap som disnibuerer 
fjemsynssignaler gjennom et separat nett, og Einar Brustad var en abonnent p â 
FihnMax. Den 15 mai 1995 t r a f f Kulturdepartementet vedtak i klagesaken, som 
var â fo rby videresending av F i l m M a x f r a og med 22 mai 1995 k l 24.00. 

9 For den nasjonale domstolen har saksokeren, T V 1000 Sverige A B , anfort at 
Kulturdepartementets vedtak av 15 mai 1995 Uder av kompetanse- og 
innholdsmangler som medforer at vedtaket er ugyldig. Saksoker har anfort at 
Norge er underlagt direktivet og at lov om kringkasting av 4 desember 1992 nr 
127 (heretter "kringkastingsloven") § 4-5 bokstav b, som vedtaket er basert pâ, 
ma tolkes slik at den gis samme meningsinnhold som direktivet artikkel 2, j f 
artikkel 22. 

10 Oslo byrett har funnet at det etter direktivet artikkel 22 forste setning kan reises 
sporsmäl om bestemmelsen overlater t i l den enkelte EU/EFTA-stat â avgjore 
hvi lken grad av pornografi , vo id mv som kan anses i alvorl ig grad â skade 
mindreâ r iges fysiske, mentale eller moralske utvikl ing, eller om direktivet soker â 
innfore en feiles EU-standard fo r hva man i Det europeiske okonomiske 
s a m a r b e i d s o m r â d e skal akseptere nâr det gjelder pornografi , vo id mv, og har 
besluttet â rette en anmodning t i l EFTA-domstolen fo r en r âdg ivende uttalelse om 
visse sporsmäl . 

Sporsmäl 

11 Folgende spor smä l ble forelagt EFTA-domstolen: 

7. M e ^ r e r r&Wre&f/v &P/5J2/&0F a r ü & M 22, 7. e% 

Standard for hva som "i alvorlig grad kan skade mindreâriges fysiske, 
mentale eller moralske utvikling" eller er det opp til det enkelte EU-
og EFTA-lands skjonn â selv avgjore hvilken grad av pornografi, void 
o. I. som anses for à ha de skadevirkninger artikkel 22 oppstiller? 

2. Under forutsetning av at râdsdirektiv 89/552/E0F artikkel 22 
fastsetter en feiles standard for E0S-omrâdet: Er den svenske normen 
som godtar scener fotografert i ncerbilder med masturbasjon, slikking 
og suging av kjonnsorganer, samleier, dveling ved sœdavgang i 
kvinners munn og gruppesex uttrykk for den feiles standard i artikkel 
22 som skal gjelde for det Europeiske Okonomiske 
Samarbeidsomrädet? 
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sex an expression of the common norm in Article 22 which is to apply 
for the European Economic Area? 

3. Can the provision in Article 22, first paragraph, second sentence of 
Council Directive 89/552/EEC concerning the choice of broadcast 
time and technical measures apply to circumstances which are to be 
subsumed under Article 22, first paragraph, first sentence? 

4. If a film is deemed to be contrary to Article 22, first paragraph, first 
sentence of Council Directive 89/552/EEC, is Article 2 (2) (a) a further 
impediment to the temporary interruption of further broadcast of 
television broadcasts under Article 2(2)? 

5. Are repeated acts contrary to Article 22 of the TV Directive to be 
subsumed under Article 2(2) (a) or (b)? 

12 Reference is made to the Report fo r the Hearing fo r a fu l le r account o f the legal 
framework, the facts, the procedure and the writ ten observations submitted to the 
Court, which are mentioned or discussed hereinafter only in so far as is necessary 
fo r the reasoning o f the Court. 

Legal background 

1. EEA law 

13 Art icle 36(1) o f the EEA Agreement on the freedom to provide services is in 
substance identical to Ar t ic le 59, f i rs t paragraph o f the EC Treaty. Art ic le 36(2) 
EEA states further that Annexes I X to X I contain provisions on the freedom to 
provide services. Directive 89/552/EEC o f 3 October 1989 on the coordination o f 
certain provisions laid down by law, regulation or administrative action in 
Member States concerning the pursuit o f television broadcasting activities, is 
incorporated into the EEA Agreement through a reference in Annex X to the 
Agreement. 

14 Art ic le 2 o f the Directive provides: 

" 1 . Each Member State shall ensure that all television broadcasts transmitted 

by broadcasters under its jurisdiction, or 

by broadcasters who, while not being under the jurisdiction o f any 
Member State, make use of a frequency or a satellite capacity granted by, 
or a satellite up-link situated in, that Member State, 
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3. Kan bestemmelsen i râdsdirektiv 89/552/E0F artikkel 22 forste ledd 
annet punktum angâende valg av sendetid og tekniske tiltak komme til 
anvendelse pä forhold som skal subsumeres under artikkel 22 forste 
ledd forste punktum? 

4. Hvis en film forst anses for à vœre i strid med râdsdirektiv 
89/552/E0F artikkel 22 forste ledd forste punktum, utgjor artikkel 2 
nr 2 bokstav a) noen ytterligere hindring for â midlertidig avbryte 
videresending av fjernsynssending etter artikkel 2 nr 2? 

5. Skal gjentatte brudd pâ TV-direktivets artikkel 22 subsumeres under 
artikkel 2 nr 2 bokstav a) eller bokstav b)? 

12 Det vises t i l rettsmoterapporten fo r en fyldigere beskrivelse av den rettslige 
rammen, de faktiske forhold , saksgangen og de skrif t l ige saksfremstillinger 
fremlagt fo r Domstolen. Dette v i l i det folgende bare v i l b l i omtalt og droftet sa 
langt det er nodvendig fo r Domstolens begrunnelse. 

Rettslig bakgrann 

7. #&9-reWef7 

13 E0S-avtalen ai t ikkel 36 nr 1 om f r i tjenesteytelsesrett er innholdsmessig identisk 
med EF-traktaten artikkel 59, forste ledd. E0S-avtalen artikkel 36 nr 2 fastsetter 
videre at vedlegg I X t i l X I inneholder bestemmelser om adgangen t i l à yte 
tjenesteytelser. Direkt iv 89/552/E0F av 3 oktober 1989 om samordning av visse 
bestemmelser om utovelse av fjemsynsvirksomhet, fastsatt ved lov eller fo r sk r i f t i 
medlemsstatene, er gjor t t i l del av EOS-avtalen gjennom en henvisning i avtalens 
vedlegg X . 

14 Direktivet artikkel 2 lyder: 

" 1. Hver medlemsstat skal pâse at alle fjernsynsprogrammer sendt 

av fjernsynsselskaper underlagt denne medlemsstats myndighet eller 

av fjernsynsselskaper som nytter en frekvens eller en satellittkapasitet som 
vedkommende medlemsstat bar gitt tillatelse t i l â bruke, eller en 
satelittforbindelse som er plassert i medlemsstaten, selv om de ikke er 
underlagt noen medlemsstats myndighet, 
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comply with the law applicable to broadcasts intended for the public in 
that Member State. 

2. Member States shall ensure freedom of reception and shall not restrict 
retransmission on their territory of television broadcasts from other 
Member States for reasons which fall within the fields coordinated by this 
Directive. Member States may provisionally suspend retransmissions of 
television broadcasts i f the following conditions are fulfilled: 

(a) a television broadcast coming from another Member State manifestly, 
seriously and gravely infringes Article 22; 

(b) during the previous 12 months, the broadcaster has infringed the same 
provision on at least two prior occasions; 

(c) the Member State concerned has notified the broadcaster and the 
Commission in writing of the alleged infringements and of its intention to 
restrict retransmission should any such infringement occur again; 

(d) consultations with the transmitting State and the Commission have not 
produced an amicable settlement within 15 days of the notification 
provided for in point (c), and the alleged infringement persists. 

The Commission shall ensure that the suspension is compatible with 
Community law. It may ask the Member State concerned to put an end to 
a suspension which is contrary to Community law, as a matter of urgency. 
This provision is without prejudice to the application of any procedure, 
remedy or sanction to the infringements in question in the Member State 
which has jurisdiction over the broadcaster concerned. 

3. This Directive shall not apply to broadcasts intended exclusively for 
reception in States other than Member States, and which are not received 
directly or indirectly in one or more Member States." 

15 Art icle 22 o f the Directive provides: 

"Member States shall take appropriate measures to ensure that television 
broadcasts by broadcasters under their jurisdiction do not include programmes 
which might seriously impair the physical, mental or moral development of 
minors, in particular those that involve pornography or gratuitous violence. This 
provision shall extend to other programmes which are likely to impair the 
physical, mental or moral development of minors, except where it is ensured, by 
selecting the time of the broadcast or by any technical measure, that minors in the 
area of transmission will not normally hear or see such broadcasts. 

Member States shall also ensure that broadcasts do not contain any incitement to 
hatred on grounds of race, sex, religion or nationality." 
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er i samsvar med meldende lovgivning for sendinger beregnet pâ 
allmennbetenidenne medlemsstat. 

2. Medlemsstatene skal s ikrefr imottakingog skal ikke bindrevideresendingpâ 
sift territoriumav fjernsynssendinger fra a n d r e m e d l e m s s t a t e r p â g r u n n a v 
fbrbold som faller inn under omrâder som samordnes ved dette direktiv 
Medlemsstatene kan midlertidigavbrytevideresendingav fjernsynssendinger 
dersom folgende fbrbold fbreligger: 

a) en fjernsynssending fra en annen medlemsstat utgjor et âpenbar t ,vesent l igog 
alvorlig brudd pâ artikkel 22, 

b) fjernsynsselskaper b a r i l o p e t a v d e 1 2 f o r e g â e n d e m â n e d e n e o v e r t r â d t d e n 
samme bestemmelsen ved minst to tidligereanledninger, 

e) vedkommende medlemsstat bar gitt fjernsynsselskapet og Kommisjonen 
skrifflig melding om de pâs tâ t t eover t rede l seneogom at den bar t i l bens ik tâ 
bindrevideresending dersom overtredelsenskjerigien, 

d) konsultasjoner med senderstaten og Kommisjonen bar ikke fort til en 
minneliglosning innen femtendager etter at meldingenombandletibokstav 
e)ble gitt, og den pâstât teovertredelsenfortset ter . 

Kommisjonen skal pase at midlertidige avbrudd skjer i samsvar med 
fellesskapsretten Den kan anmode vedkommende medlemsstatomstraksa 
stanse avbrudd s o m e r i s t r i d med fellesskapsretten, Oennebestemmelseer 
ikke t i l binder for â innlede saksbebandling, treffe fbrboldsregler eller 
sanksjonerifbrbindelsemed deaktuelle overtredelsene i den medlemsstat 
bvismyndigbet fjernsynsselskapet er underlagt 

3 Oette direktiv skal ikke fâ anvendelse pâ sendinger som utelukkende er 
beregnet pâ â mottas i andre stater enn medlemsstatene, og som verken 
direkte eller indirekte mottasien eller fleremedlemsstater." 

15 D i r ek t i ve t a r t i kke i22 1yder: 

"Medlemsstatene skal treffe passende tiltak for â sikre at fjernsynsselskaper 
underlagt deres myndigbet ikke sender programmer somialvor l ig grad kan skade 
mindreâriges fysiske, mentale og moralske utvikling, sa^rskilt programmer som 
innebolder pornografiske seener eller umotivert void Oenne bestemmelsen skal 
utvides f i l â omfatte andre programmer som kan skade mindreâriges fysiske, 
mentale og moralske utvikling, med mindre det ved valgavsendetid eller ved andre 
tekrtiske tiltak sorges for at mindreârige som bef innersegisendeomrâdet ,vanl igvis 
ikke ser eller borer slike sendinger 

Medlemsstatene skal ogsâ pâse at sendinger ikke innebolder elementer som sporer 
f i l bat pâ grunnlag av rase, kjonn, religion eller nasjonalitet " 
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16 The CourtUOtCS that the E n g l i s h V O r s i o U o f the D i r e C t i v e ' s t C X t U S e s " o r " i n the 
express ion"impair the physical, mental ^^rnora l development o f m i n o r s " . M o s t 
other language versions, including the Trench, Italian, Danish and Swedish texts, 
are similarly phrased.The Norwegian version uses "og"and the German version 
uses"und", w h i c h t r a n s l a t e a s " a n d " , b u t c a n n o t r e a s o n a b l y b e i n t e t ^ p r e t e d a s 
establishing cumulative conditions. 

17 Directive 97/36/EC o f the European Parliament and o f the C o u n c i l o f 30 June 
1997,amending Council Directive 89/552/EEC,has not yet been incorporated 
into the E E A Agreement byadec i s ion o f the EEA Joint Committee. 

2 A ^ ^ ^ ^ ^ ^ ^ 

18 According to the request,the decision to stop EilmMax'sbroadcasts was taken 
pursuant to s e c t i o n s , f i rs t paragraph, l i t r a b o f t h e E r o a d c a s t i n g Act . That 
p rov i s ion ,which entered into force o n l J a n u a r y 1994, reads as fo l lows: 

"The Mass Media Authority may prohibit further broadcast by television stations 
which broadcastprogrammes withpornography orv io lence in v io la t ionof 
Norwegian law " 

19 Section 211 o f m e N o r w e g i a n P e n a l C o d e l a y s d o w n s a n c t i o n s f o r ^ ^ ^ ^ 
dissernmation o f pornographic wri t ings,pictures , f i lms , videograms or m ^ 
During the proceedings, the Norwegian Government has stressed that, under 
Norwegian law, f i lms w i t h a strong emphasis on sexual organs i n a sexual 
context and wh ich are aimed at bemg sexually exc i t ing fo r the viewer are usually 
beyond what may be acceptable under s ec t i on211of the Norwegian Penal Code. 
The Norwegian Government refers to three Supreme Court judgments wh ich 
allegedly establish this. The judgments are published i n Norsk Rettstidende 
1978:1111,1984:1016and 1987:1537. 

^ ^ ^ ^ 2 ^ ^ 

20 B y its first three questions, the reterring court seeks clarif icat ion on the 
interpretation o f Articles 2(2) and 22 o f the Directive. The referring Court 
pr imari ly asks whemer i t is l e f i up t o e 
degree o f pornography, violence etc., which is to he deemed to have the 
damagmg effects referred to in Art ic le 22 or whether there i s a c o m m o n standard 
fo r what "rnight seriously impair the physical, mental or moral development o f 
minors" and, i f s o , w h e t h e r the Swedish norm, as derived f r o m accepted practices 
inSweden, is the expression o f the common standard. 
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16 Domstolen bemerker at den engelske versjonen av direkt!vteksten bruker "or" i 
uttrykket "impair the physical, mental or moral development o f minors". De 
fleste andre sprâkvers joner , innbefattet de franske, italienske, danske og svenske 
tekstene, er tilsvarende formulert . Den norske versjonen bruker "og" og den tyske 
versjonen bruker "und", som tilsvarer det engelske "and", men kan ikke r imeligvis 
b l i tolket som à oppstille kumulative vilkar. 

17 Europaparlaments- og râdsd i rek t iv 97/3 6/EF av 30 j u n i 1997, som endrer 
râdsd i rek t iv 89/552/E0F, er h i t t i l ikke gjor t t i l del av EOS-avtalen gjennom et 
vedtak av E 0 S - k o m i t é e n . 

2. Nasjonal lovgivning 

18 Ifolge anmodningen ble vedtaket om à stoppe F i lmMax ' fjernsynssendinger 
t ruf fe t i medhold av kringkastingsloven § 4-5 forste ledd bokstav b. 
Bestemmelsen, som t râdte i k ra f t 1 januar 1994, lyder som folger: 

"Statens mediaforvaltning kan forby videresending av fjernsynskanaler som ... 
sender program med pornografi eller void i strid med norsk lov." 

19 Straffeloven § 211 oppstiller sanksjoner b l a fo r spredning av pornografiske 
skrifter, bilder, f i lmer , videogram eller lignende. Under saksgangen har Den 
norske regjeringen understreket at etter norsk lov v i l f i lme r med en sterk 
fremheving av kjonnsorganer i seksuell sammenheng, med det fo rmai à virke 
seksuelt opphissende p â seeren, normalt ligge utenfor det som kan aksepteres 
etter straffeloven § 2 1 1 . Den norske regjering viser t i l tre dommer f r a Hoyesterett 
som angivelig fastsetter dette. Dommene er publisert i Norsk Retstidende 1978 s 
1111, 1984 s 1016 og 1987 s 1537. 

Sporsmäl 1, 2 og 3 

20 M e d sine tre forste sporsmäl soker den nasjonale domstolen avklaring med 
hensyn t i l tolkningen av direktivet artikkel 2 nr 2 og 22. Den foreleggende 
domstolen spor i forste rekke om det er overlatt t i l hver avtalepart â avgjore 
hvi lken grad av pornografi , vo id m v som skal anses f o r â ha de skadelige 
virkningene som vist t i l i artikkel 22, eller om det er en feiles standard fo r hva 
som " i a lvor l ig grad kan skade mindreâ r iges fysiske, mentale og moralske 
u tv ik l ing" , og, dersom dette er t i l fe l le , om den svenske normen, som utledet f r a 
akseptert praksis i Sverige, er et ut trykk f o r den feiles standarden. 
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21 The Norwegian Government, the Government o f Sweden, the Government o f the 
United Kingdom, the E F T A Surveillance Author i ty and the Commission o f the 
European Communities all argue that, under Art ic le 2(2), i t is f o r the national 
authorities o f the receiving State to determine, in accordance w i t h that State's 
values and national legislation, which programmes might seriously impair the 
physical, mental or moral development o f minors wi th in the meaning o f Art ic le 
22, f i rs t paragraph, first sentence. A t the oral hearing, the p l a i n t i f f conceded that 
i t was, i n principle, fo r each Member State to carry out this control, although 
Art ic le 22 o f the Directive l imited somewhat the discretion o f the Member States 
in this area. 

22 The Court has noted in its case law that the Directive has established an 
overriding principle o f division o f responsibilities among the Member States. 
Fol lowing the so-called "fransmitting State principle", a receiving State may not 
carry out further controls in addition to those effected by the transmitting State 
(see Joined Cases E-8/94 and E-9/94 Forbrukerombudet v Mattel Scandinavia 
A/S and Lego Norge A/S [1994-1995] EFTA Court Report 113, hereinafter 
"Mattel/Lego"). However, both the EFTA Court and the Court o f Justice o f the 
European Communities have accepted that certain restrictions on television 
broadcasting, f o r example, measures against advertisements targeting children, 
may be upheld by the Member States under Council Directive 84/450/EEC, 
which concerns misleading advertising (see Mattel/Lego and Joined Cases C-
34/95, C-35/95 and C-36/95 KO v De Agoslini and TV-Shop [1997] ECR I -
3843). 

23 Furthermore, an exceptional procedure o f temporary suspension is al lowed 
pursuant to Ar t ic le 2(2) o f the Directive, i f the conditions o f that provision are 
f u l f i l l e d , including the criterion that a television broadcast coming f r o m another 
Member State must manifestly, seriously and gravely infr inge Art ic le 22. 

24 The reference in Art ic le 2(2)(a) o f the Directive to a television broadcast 
inf r inging Ar t ic le 22 must be understood as being a reference to the criterion that 
i t "might seriously impair the physical, mental or moral development o f minors". 
The Court notes that, as pointed out by inter alia the E F T A Surveillance 
Author i ty and the Commission o f the European Communities, the provision does 
not purport to lay down any standards fo r what might have such detrimental 
effects, leaving i t up to the Member States to define these terms, as w e l l as the 
term "pornography", i n accordance w i t h their national legislation and moral 
standards. This applies equally to the transmitting State, pursuant to Ar t ic le 22, 
w i t h regard to broadcasts under its jur isdic t ion and to the receiving State 
exercising its powers under Art ic le 2(2), second sentence, cf. Art ic le 22. 
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21 Den norske regjering, Den svenske regjering, Den britiske regjering, EFTAs 
overvâkningsorgan og Kommisjonen for De europeiske fellesskap gjor alle 
gj eidende at det etter artikkel 2 nr 2 er opp t i l myndighetene i mottakerstaten i 
overensstemmelse med sine egne verdier og nasjonal lovgivning à avgjore hvilke 
programmer som i alvorl ig grad kan skade mindreâ r iges fysiske, mentale eller 
moralske u tv ik l ing i henhold t i l artikkel 22 forste ledd, forste setning. Under den 
muntlige horingen vedgikk saksoker at det i prinsippet er opp t i l hver 
medlemsstat à utove denne kontrollen, selv om direktivet artikkel 22 i noen grad 
begrenser medlemsstatenes skjonn p â dette omrâdet . 

22 Domstolen har bemerket i sin rettspraksis at direktivet har etablert en overordnet 
prinsipiel l ansvarsdeling mel lom medlemsstatene. Etter det säkalte 
"senderstatsprinsippet" kan en mottakerstat ikke utove ytterligere kontrol l i t i l legg 
t i l den som er Utfort av senderstaten (se forente saker E-8/94 og E-9/94 
Forbrukerombudet mot Mattel Scandinavia A/S og Lego Norge A/S [1994-1995] 
E F T A Court Report 113, heretter "Mattel/Lego"). B â d e EFTA-domstolen og EF-
domstolen har imidler t id akseptert at visse restriksjoner p â fjernsynssendinger, 
fo r eksempel t i l tak mot reklame rettet mot barn, kan opprettholdes av 
medlemsstatene i medhold av râdsdi rekt iv 84/45O/E0F som gjelder villedende 
reklame (se Mattel/Lego og forente saker C-34/95, C-35/95 og C-36/95 KO mot 
DeAgostini og TV-Shop [1997] ECR 1-3843). 

23 Videre filiates en unntaksprosedyre med midler t idig avbrudd i henhold t i l 
direktivet artikkel 2 nr 2 dersom vi lkârene oppstilt i den artikkelen er oppfyl t , 
innbefattet vilkaret om at en fjemsynssending som kommer f r a en annen 
medlemsstat âpenbar t , vesentlig og alvorl ig er et brudd p â artikkel 22. 

24 Henvisningen i direktivet artikkel 2 m 2 a) t i l en fjemsynssending som er i strid 
med artikkel 22, m â fo r s tâs som en henvisning t i l vilkaret om at den " i alvorl ig 
grad kan skade mind reâ r ige s fysiske, mentale og moralske u tv ik l ing" . Domstolen 
bemerker, som p â p e k t av b l a EFTAs overvâkn ingsorgan og Kommisjonen fo r De 
europeiske fellesskap, at det ikke er bestemmelsens hensikt â fastsette noen 
standarder fo r hva som kan ha slike skadelige virkninger. Den overlater t i l 
medlemsstatene â defmere disse begrepene, sa vel som begrepet "pornografi", i 
overensstemmelse med deres nasjonale lovgivning og moralnormer. Dette gjelder 
bade fo r senderstaten etter artikkel 22 med hensyn t i l fjernsynssendinger under 
dots myndighet og f o r mottakerstaten som utover sin myndighet etter artikkel 2 nr 
2 annen setning, j f artikkel 22. 
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25 Ehe Court notes,however, t h a t e v e n i f A r t i c l e 2 2 m e n t i o n s " p o m o g r a p h y " as 
c o n t e n t o f a p r o g r a m m e which mightser ious ly impair thephys ica l , mental or 
moral deve lopmen to f minors, not all broadcasts o f sexually explici t material 
automatically f a l l under Art ic le 22, first paragraph, first sentence, as co 
the Norwegian Goverrmient.Ehe decisive criterion is whemeraprograrnme may 
have me effects on minors referred to in the first sentence o f the Art ic le . 

26 Protection o f minors i sa l eg i t ima te goal o f each o f the Contracting Parties to the 
EEA Agreement.Ehe protection o f the mental and moral development o f minors 
forms an important part o f the protection o f public morality, an area where i t is 
not possible to de t e rmineaun i fo rm European conception, as the requirements o f 
morals vary, d e p e n d i n g o n t i m e and place (see tbe 7 7 ^ ^ ^ j u d g m e n t o f the 
European Court o f Human Rights o f 7 D e c e m b e r l 9 7 6 , S e r i e s A V o l . 2 4 ) . E h i s 
approachhas been c o n f i r m e d b y the ECJ (see Case 121/85 C o ^ ^ v 7 ^ 7 
C ^ ^ ^ ^ ^ c ^ [ 1 9 8 6 ] ECR 1007) . In that ^ 
a M e m b e r State is p e r m i t t e d b y the EC Ereafy to make its o w n assessment 
relating to public morale 
arbitrary discrimination i f i t seeks to prohibit the importation o f goods or services 
that could be made and marketed l a w f u l l y wi th in its territory. 

27 Ehe Court does not accept the p l a i n t i f f s submission to the effect that 
programmes which might seriously impair the physical, mental or moral 
development o f minors must be considered by virtue o f Ar t ic le 22, first 
paragraph, second s e n t e n c e , n o t t o h a v e s e r i o u s l y i m p a i r i n g e f f e c t s i f , t h r o u g h 
selection o f t h e time ofbroadcast or technical measures, i t is ensured that minors 
in the area w i l l not normally hear or see such broadcasts 

28 It is suff icient to note, as the defendant, the Covetmnent o f the United Kingdom, 
the EEEA Surveillance Author i ty and the Commission o f the European 
C o n m i u n i t i e s a l l p o i n t o u t , t h a t i t f o l l o w s f i o m t h e w o r d i n g o f Art ic le 22, first 
paragraph, t h a t t h e p r o v i s i o n s e t s o u t f w o d i f f e r e n t c a t e g o r i e s o f programmes, 
w i t h the second sentence al lowing fo r the p o s s i b i l i t y o f taking into account the 
measures intended to prevent minors f r o m seeing broadcasts which are l ike ly to 
impair the physical, mental or moral development o f minors ,wi thou t f a l l i ng into 
the category ofbroadcasts that might seriously impair the development o f minors. 

^ ^ o ^ ^ ^ ^ ^ 

29 Ey its four th and fifihquestions,thereferringcourt seeks c l a r i f i c a t i o n o n the 
provisions contained i n Art ic le 2 ( 2 ) o f the Directive, i n pa r t i cu l a r ( a ) and (b ) .Ehe 
^ ^ ^ h a s argued that, according to Art ic le 2 (2 ) (a ) , aqua l i f i ed infringement 
Art ic le 22 is required, and that such a qualif ied infringement has not been 
established i n the case at hand. 
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25 Domstolen bemerker imidler t id at selv om artikkel 22 nevner"pornograt t"som et 
p rog rami r rnho ldsomia lvo r l i g grad kan skade mindreâ r iges fysiske, mentale eller 
moralske u tv ik l ing , fa l ler i l ^ e , s o m i n m o n m i e t a v Den norske regjering,enhver 
fjemsynssending med ekspl is i t tseksuel tmater ia leautomatisk under a r t i k k e l 2 2 
forste ledd, forste setning. Det avgjorendekri ter ium er o m e t program kan ha de 
virkningene p â mindreâ r ige som det er v i s t t i l i a r t i k k e l e n s forste setning. 

26 Eeskyttelse av mindreâ r ige er et legit imt mal for hver av EOS-avtalens 
avtaleparter.Eesl^yttelsenav den mentale og moralske utviklingen t i l mindreâ r ige 
utgjor en v ik t ig del a v b e s k y r t e l s e n a v o f f e n t l i g m o r a l , e t o n i r a d e der det ikke er 
m u l i g â f a s t s e r t e et ensarteteuropeiskkonseptettersomkravene t i l moral varierer, 
avhengig av t i d og sted (se 7 7 ^ ^ ^ - d o m m e n f r a Den europeiske 
menneskerettighetsdomstol av 7 desember 1976, Serie A vol 24) Denne 
t i l n a 2 t m i n g e n h a r b l i t t b e k r e f t e t a v E E - d o m s t o l e n ( s e s a k 1 2 1 / 8 5 C ^ ^ ^ m o t 
^ ( ^ ^ ^ [1986] E C R 1007) 1 den dommen bemerket EE-
domstolen at EE-ttaktaten tillater en m e d l e m s s t a t â g j o r e sin egenvurdering hva 
gjelder o f fen t l ig moral p â s i r t t e t ^ i t o r i u m . Ikke desto mindre er en s t a t s k y l d i g i 
v i l k â r l i g f o r s k j e l l s h e h a n d l i n g dersom den soker â f o r b y importen av varer og 
fjenester som lov l ig kunne l a g e s o g m a r k e d s f o r e s p â d e t s t e t ^ r i t o r i u m . 

27 Domstolen aksep te re r i l^esaksokersanfors le rom at programmer s o m i a l v o r l i g 
grad kan skade mindreâ r iges fysiske, mentale eller moralske u tv ik l ing m â 
vurderes i lys av artikkel 22 forste ledd, andre setning, og ikke ha alvorlige 
skadelige virkninger dersom det ved valg avsendet id eller ved tekniske tiltak 
sorges fo r at m ind reâ r ige s o m b e f t n n e r s e g i o m r â d e t v a n l i g v i s ikke v i l s e eller 
hore slike sendinger 

28 Det er t i lstrekkelig â bemerke, som saksokte. Den britiske regjering, EEEAs 
ove t^vâkn ingsorganog Kommisjonen fo r De eu rope i ske fe l l e s skapa l l eha rpek t 
pâ, at det folger a v o r d l y d e n i a r t i k k e l 22 forste ledd at bestemmelsen oppstiller 
to forskjel l ige fyper av programmer, der den andre setningen âpner fo r 
m u l i g h e t e n t i l â t a i b e t r a k f n i n g til tak som har t i l f o t m â l â h i n d r e at mindreâ r ige 
ser fjernsynssendinger som er sannsynlig at skader den fysiske, mentale eller 
moralske utvikl ingen t i l mindreâr ige , uten â fal le under kategorien av 
fjernsynssendinger s o m i a l v o r l i g grad kan skade mindreâ r iges u tv ik l ing 

^ ^ ^ ^ ^ ^ 

29 M e d sift f j e r d e o g f e m t e sporsmäl soker den nasjonale domstolen avk la r ingav 
bes temmelsene id i rek t ive t artikkel 2 n r 2 , s a e r l i g b o k s t a v a ) o g b ) . 
h e v d e r a t d e t i h e n h o l d t i l a r t i k k e l 2 m 2 a ) e r k r e v e t e t k v a l i f i s e r t b r u d d p â 
artild^el 22, og at et slikt kval i f isetf brudd i l ^ e har bl i t t f a s t s l â t t i d e n ^ 
saken 
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30 The Court notes that Art ic le 2(2)(a) to (d) o f the Directive list the conditions 
under which a Contracting Party may provisionally suspend retransmissions o f 
television broadcasts f r o m other Contracting Parties. A l l the conditions listed in 
Art icle 2(2)(a) to (d) must be f u l f i l l e d in order fo r the receiving State to resuict 
retr ansmission. The measures taken are subject to supervision by the Commission 
and the E F T A Surveillance Authori ty, as the case may be. 

31 The Court notes that i t is fo r the national authorities to assess, w i t h regard to the 
facts o f each case, i f the infringement o f Art ic le 22 is manifest, serious and grave, 
as required by Art ic le 2(2)(a). The Court further notes that Art ic le 2(2)(a) and (b) 
list separate criteria, w i t h (a) regulating the gravity o f the infringement, whi le (b) 
is to be interpreted to the effect that the right to provisional suspension o f 
rehansmission arises when material inf r inging Art icle 22, as laid down in Art ic le 
2(2)(a) , has been broadcast on three occasions wi th in a period o f twelve months. 

32 The Court finally notes that, in decisions on provisional suspension o f 
retransmission, regard must be had to the principle o f proportionality. 

Costs 

33 The costs incurred by the Government o f Sweden, the Government o f the United 
Kingdom, the EFTA Surveillance Authority and the Commission o f the European 
Communities, which have submitted observations to the Court, are not recoverable. 
Since these proceedings are, in so far as the parties to the main proceedings are 
concerned, a step in the proceedings pending before the national court, the decision 
on costs is a matter for that court. 

On those grounds, 

T H E COURT, 

in answer to the questions referred to i t by Oslo byrett by an order o f 21 October 
1997, hereby gives the fo l lowing Advisory Opinion: 

Under Article 2(2) of Council Directive 8 9 / 5 5 2 / E E C , it is for the national 
authorities of the receiving. State to determine, in accordance with that 
State's values and national legislation, which programmes might seriously 
impair the physical, mental or moral development of minors within the 
meaning of Article 22, first paragraph, first sentence of the Directive. 
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30 ^ o ^ o / ^ bemerker at d i r e ^ 
en avtalepart midler t id ig kan avbryte videresending av fjernsynssendinger f r a 
andre avtalepatfer. A i l e v i lkârene som er o p p r e g n e t i a r t i k k e ! 2 m 2 a) t i l d ) m â 
v ^ r e o p p f y l t f o r at mottakerstaten skal knnnebegrensevideresending. f i l takene 
som er tverksatt er gjenstand fo r kontt 
overvâkn ingsorgan . 

31 Domstoten bemerker at det er fo r de nasjonale myndigbeter â vnrdere, med 
bensyn t i l f a k t a i b v e r s a k , o m b m d d e t p â artikkel 22 er â p e n b a r t , v e s e n t l i g o g 
alvorl ig som ^ e v e t i a r t i ^ e l 2 m 2 a ) . Domstolen bemerker videre at a r t i kke l2 
m 2 a ) o g b ) o p p s t i l l e r nlike vilkâr. Bokstava)regnlerera lvor l igbetenavbrnddet , 
mens b o k s t a v b ) m â t o l k e s slik at retten t i l m i d l e r t i d i g â a v b r y t e videresending 
oppstâr , som f a s t s a t t i a r t i k k e l 2 m 2 a ) , nâr materiale som e r i s t r i d med artikkel 
22 bar V2ertsendt ved tre an ledninger i lopet aven pé r iode p â t o l v m â n e d e r . 

32 Domstolen bemerker endelig a t i v e d t a k o m midler t idig avbmddav videresending 
m â d e t t a s b e n s y n t i l f o r b o l d s m e s s i g b e t s p r i n s i p p e t . 

^ ^ o ^ ^ ^ ^ 

33 Omkostninger som er pâ lop t f o r Den svenske reg je r ing ,Denbr i t i ske regjering, 
E F f A s ove rvâkn ingso rgan o g K o n m i i s j o n e n f o r D e e m som 
bar gitt saksfremstillinger fo r Domstolen, kan ikke kreves dekket Siden 
rettergangen ber, f o r par tene ibovedsaken ,n tg jor en del avre t te rgangenfor den 
nasjonale domstolen, er avgjorelsen av saksomkostninger en sak fo r den 
nasjonale domstolen 

Pâ dette grurmlagavgir 

D O M S T O L E N , 

som s v a r p â de s p o r s m â l e n e 
Oktober 1997,tolgende r âdg ivende uttalelse: 

Etter râdsdirekt iv 8 9 / 5 5 2 / E O E a r t i k k e l 2 n r 2 e r det opp til de nasjonale 
myndigbeteneimottakerstaten,ioverensstemmelse med den statens verdier 
og nasjonal l o v g i v n i n g , â a v g j o r e b v i l k e programmer s o m i a l v o r l i g grad kan 
s k a d e m i n d r e â r i g e s f y s i s k e , mentale eller m o r a l s k e n t v i k l i n g i benbold til 
direktivet artikkel 22 forste ledd, forste setning. 
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The exception in the second sentence of Article 22, first paragraph does not 
extend to programmes "which might seriously impair the physical, mental or 
moral development of minors" dealt with in the first sentence of Article 22, 
first paragraph. 

Al l the conditions listed in Article 2(2)(a) to (d) of the Directive must be 
fulfilled in order for the receiving State to restrict retransmission, regard 
being had to the principle of proportionality and the decision being subject to 
supervision by the Commission and the E F T A Surveillance Authority, as the 
case may be. 

The criteria in Article 2(2)(a) and (b) are separate criteria, with (a) 
regulating the gravity of the infringement and (b) providing that the right to 
provisional suspension of retransmission arises when material infringing 
Article 22, as laid down in Article 2(2)(a), has been broadcast on three 
occasions within a period of twelve months. 

Björn Haug Thor Vi lh j â lmsson Carl Baudenbacher 

Delivered i n open court in Luxembourg on 12 June 1998. 

Asie Aarbakke B jö rn Haug 
Registrar President 
Legal Secretary 
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Unntaket i artikkel 22 ferste ledd, andre setning, omfatter ikke programmer 
"som i alvorlig grad kan skade mindreâr iges fysiske, mentale og moralske 
utvikling", som er behandlet i artikkel 22 forste ledd, forste setning. 

Alle vilkarene som er oppregnet i direktivet artikkel 2 nr 2 a) til d) ma vaere 
oppfylt for at mottakerstaten skal kunne begrense videresending, hensyn ma 
tas til forholdsmessighetsprinsippet, og vedtaket er gjenstand for kontroll av 
henholdsvis Kommisjonen og E F T A s o v e r v â k n i n g s o r g a n . 

V i l k â r e n e i artikkel 2 nr 2 a) og b) er forskjellige, idet a) regulerer 
alvorligheten av bruddet og b) bestemmer at retten til midlertidig â avbryte 
videresending oppstâr , som fastsatt i artikkel 2 nr 2 a), nâr materiale som er i 
strid med artikkel 22 har blitt sendt ved tre anledninger i lepet av en pér iode 
pâ tolv m â n e d e r . 

B j ö r n Haug T h ô r V i l h j â l m s s o n Carl Baudenbacher 

Avsagt i â p e n rett i Luxembourg den 12 j u n i 1998. 

Asie Aarbakke B j ö r n Haug 
Justissekretar President 
Juridisk sekretasr 
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R E P O R T F O R T H E H E A R I N G 
in Case E-8/97 

R E Q U E S T to the Court under Article 34 of the Agreement between the E F T A States on the 
Establishment of a Surveillance Authority and a Court of Justice by Oslo byrett (Oslo City 
Court) for an advisory opinion in the case pending before it between 

T V 1000 Sverige A B 

and 

Norwegian Government, represented by the Royal Ministry of Cultural Affairs 

on the interpretation of Council Directive 89/552/EEC. 

I . Introduction 

1. By an order dated 21 October 1997, registered at the Court on 24 October 1997, Oslo 
byrett (Oslo City Court), a Norwegian municipal court, made a reference to the E F T A Court for 
an advisory opinion in a case brought before it by T V 1000 Sverige A B against the Norwegian 
Government, represented by the Royal Ministry of Cultural Affairs. The dispute before the 
Norwegian court concerns the validity of a decision of the Royal Ministry of Cultural Affairs, by 
which it prohibited further broadcast of the FilmMax channel on the Norwegian cable system as 
of 22 May 1995. 

I I . Legal background 

National legislation 

2. According to the request, the decision to stop FilmMax's broadcasts was taken pursuant 
to section 4-5, first paragraph, litra b of Act No. 127 of 4 December 1992 on broadcasting 
(kringkastingsloven, hereinafter the "Broadcasting Act"). The provision entered into force on 1 
January 1994. 

3. Section 4-5, first paragraph, litra b of the Broadcasting Act reads as follows: 

"The Mass Media Authority may prohibit further broadcast by television stations which ... 
broadcast programmes with pornography or violence in violation of Norwegian law." 

4. Section 211 of the Norwegian General Civil Penal Code (straffeloven, Act no. 10 of 22 
May 1902, hereinafter the "Penal Code"), last amended on 22 May 1992, reads: 

"Any person shall be liable to fines or imprisonment for a term not exceeding two years, or 
to both, who 
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R E T T S M 0 T E R A P P O R T 
i sak E-8/97 

A N M O D N I N G til Domstolen om râdgivende uttalelse i medhold av artikkel 34 i Avtalen mellom 
EFTA-statene om opprettelse av et Overvâkningsorgan og en Domstol fra Oslo byrett i saken for 
denne domstol mellom 

T V 1000 Sverige A B 

og 

Den norske regjering, representert ved Kulturdepartementet 

om tolkningen av râdsdirektiv 89/552/E0F. 

I . Innledning 

1. Ved beslutning datert 21 Oktober 1997, mottatt ved Domstolen den 24 Oktober 1997, 
anmodet Oslo byrett EFTA-domstolen om en râdgivende uttalelse i en sak innbrakt for denne av 
T V 1000 Sverige A B mot Den norske regjering, representert ved Kulturdepartementet. Tvisten 
ved den norske domstolen gjelder gyldigheten av en beslutning av Kulturdepartementet der det 
satte forbud mot videresending av kanalen FilmMax i norske kabelnett fra og med 22 mai 1995. 

I I . Rettslig bakgrunn 

Nasjonal lovgivning 

2. Ifolge anmodningen ble vedtaket om ä stoppe FilmMax 1 fjernsynssendinger truffet i 
medhold av lov om kringkasting av 4 desember 1992 nr 127 (heretter "kringkastingsloven") § 4-
5(1) bokstav b. Bestemmelsen trädte i kraft 1 Januar 1994. 

3. Kringkastingsloven § 4-5(1) bokstav b lyder som felger: 

"Statens mediaforvaltning kan forby videresending av fiernsynskanaler som ... sender et 
program med pornografi eller i strid med norsk lov." 

4. Almindelig borgerlig Straffelov av 22 mai 1902 nr 10 (heretter "straffeloven") § 211, sist 
endret den 22 mai 1992, lyder: 

"Med boter eller med fengsel inntil 2 âr eller med begge deler straffes: 
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a) gives public lectures or arranges public performances or exhibitions of an 
indecent or pornographie content, 

b) publishes, offers for sale or hire or in any other way seeks to disseminate, or with 
intent to so disseminate, imports indecent or pornographic writings, pictures, 
films, videograms or the like, 

c) delivers indecent or pornographic writings, pictures, films, videograms or the like 
to persons under 18 years of age. 

d) possesses or imports pictures, films, videograms, or the like in which any person 
who is, must be considered to be or is presented as being under 16 years of age is 
shown in an indecent or pornographic manner. 
In this section indecent or pornographic depictions mean sexual depictions that 

have an offensive effect or in any other way are capable of having a humanly degrading 
or brutalizing effect, including sexual depictions showing children, animals, violence, 
duress, and sadism. 

An accomplice shall be liable to the same penalty. 
Any person who negligently commits any such act as is referred to in this section 

shall be liable to fines or imprisonment for a term not exceeding six months or both. 
Any proprietor or superior who wilfully or negligently omits to prevent the 

commission in his business of any such act is referred to in this section shall be liable to 
the same penalty. 

In the apportioning of the sentence the fact that the indecent or pornographic 
depictions include the use of children, animals, violence, duress, and sadism shall be 
treated as an aggravating circumstance. 

This section shall not apply to films or videograms that the National Board of 
Film Censors has by prior control approved for commercial exhibition or sale." 

EEA law 

5. Directive 89/552/EEC of 3 October 1989. on the coordination of certain provisions laid 
down by law, regulation or administrative action in Member States concerning the pursuit of 
television broadcasting activities (hereinafter "the Directive") is referred to in point 1 of Annex X 
to the E E A Agreement. 

6. Article 2 of the Directive provides: 

"1. Each Member State shall ensure that all television broadcasts transmitted 

by broadcasters under its jurisdiction, or 

by broadcasters who, while not being under the jurisdiction of any Member State, 
make use of a frequency or a satellite capacity granted by, or a satellite up-link 
situated in, that Member State, 

comply with the law applicable to broadcasts intended for the public in that Member 
State. 

2. Member States shall ensure freedom of reception and shall not restrict 
retransmission on their territory of television broadcasts from other Member 
States for reasons which fall within the fields co-ordinated by this Directive. 
Member States may provisionally suspend retransmissions of television 
broadcasts if the following conditions are fulfilled: 
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a) den som holder offendig foredrag eller istandbringer offentlig forestilling eller 
utstilling av utuktig eller pornografisk innhold, 

b) den som utgir, frambyr til salg eller leie eller pä annen mate soker ä utbre, eller som 
med hensikt ä foreta slik utbredelse innforer utuktige eller pornografiske skrifter. 
bilder, filmer, videogram eller lignende, 

c) den som overlater utuktige eller pornografiske skrifter, bilder. film, videogram og 
liknende til personer under 18 ar, 

d) den som besitter eller innforer bilder, film, videogram eller lignende, hvor noen som 
er, mä règnes ä vaere eller fremstilles som ä vssre under 16 är. er vist pä en utuktig 
eller pornografisk mäte. 
Med utuktige eller pornografiske skildringer menés i denne paragraf kjonnslige 

skildringer som virker stotende eller pä annen mäte er egnet til ä virke menneskelig 
nedverdigende eller formende, herunder kjonnslige skildringer med bruk av barn. dyr. 
void, tvang og sadisme. 

Medvirkning straffes pä samme mäte. 
Med boter eller fengsel inntil 6 mäneder eller begge deler straffes den som av 

uaktsomhet foretar noen sädan handling som er nevnt i denne paragraf. 
Pä samme mäte straffes den innehaver eller overordnede som forsettlig eher av 

uaktsomhet unnlater ä hindre at det i en virsomhet blir foretatt handling som 
nevnt i denne paragraf. 

Ved straffeutmälingen legges det i skjerpende retning vekt pä om de utuktige eller 
pornografiske skildringer omfatter bruk av barn, dyr. void, tvang og sadisme. 

Paragrafen gjelder ikke for film eller videogram som Statens filmtilsyn ved 
forhändskontroll har godkjent til ervervsmessig framvisning eller omsetning." 

E0S-retten 

5. Direktiv 89/552/E0F av 3 Oktober 1989 om samordning av visse bestemmelser om 
utovelse av fjemsynsvirksomhet. fastsatt ved lov eller forskrift i medlemsstatene (heretter 
"direktivet") er omhandlet i E 0 S-avtalen vedlegg X punkt 1. 

6. Direktivet artikkel 2 lyder: 

" 1. Hver medlemsstat skal päse at alle fjernsynsprogrammer sendt 

av fjernsynsselskaper underlagt denne medlemsstats myndighet eller 

av fjernsynsselskaper som nytter en frekvens eller en satellittkapasitet som 
vedkommende medlemsstat har gitt tillatelse til â brake, eller en 
satelittforbindelse som er plassert i medlemsstaten, selv om de ikke er underlagt 
noen medlemsstats myndighet, 

er i samsvar med gjeldende lovgivning for sendinger beregnet pä allmennheten i denne 
medlemsstat. 

2. Medlemsstatene skal sikre fri mottaking og skal ikke hindre videresending pä sitt 
territorium av fjernsynssendinger fra andre medlemsstater pä grunn av forhold 
som faller inn under omräder som samordnes ved dette direktiv. Medlemsstatene 
kan midlertidig avbryte videresending av fjernsynssendinger dersom folgende 
forhold foreligger: 
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(a) a television broadcast coming from another Member State manifestly, seriously 
and gravely infringes Article 22; 

(b) during the previous 12 months, the broadcaster has infringed the same provision 
on at least two prior occasions; 

(c) the Member State concerned has notified the broadcaster and the Commission in 
writing of the alleged infringements and of its intention to restrict retransmission 
should any such infringement occur again; 

(d) consultations with the transmitting State and the Commission have not produced 
an amicable settlement within 15 days of the notification provided for in point 
(c), and the alleged infringement persists. 

The Commission shall ensure that the suspension is compatible with Community law. It 
may ask the Member State concerned to put an end to a suspension which is contrary to 
Community law, as a matter of urgency. This provision is without prejudice to the 
application of any procedure, remedy or sanction to the infringements in question in the 
Member State which has jurisdiction over the broadcaster concerned. 

3. This Directive shall not apply to broadcasts intended exclusively for reception in 
States other than Member States, and which are not received directly or indirectly 
in one or more Member States." 

7. Article 22 of the Directive provides; 

"Member States shall take appropriate measures to ensure that television broadcasts by 
broadcasters under their jurisdiction do not include programmes which might seriously 
impair the physical, mental or moral development of minors, in particular those that 
involve pornography or gratuitous violence. This provision shall extend to other 
programmes which are likely to impair the physical, mental or moral development of 
minors, except where it is ensured, by selecting the time of the broadcast or by any 
technical measure, that minors in the area of transmission will not normally hear or see 
such broadcasts. 

Member States shall also ensure that broadcasts do not contain any incitement to hatred 
on grounds of race, sex, religion or nationality." 

8. Directive 97/36/EC of the European Parliament and of the Council of 30 June 1997, 
amending Council Directive 89/552/EEC, has not yet been incorporated into the E E A Agreement 
by a decision of the E E A Joint Committee. Article 1(2) of Directive 97/36/EC amends Article 2 
and inserts a new Article 2a. The new Article 2a reads. 

"1. Member States shall ensure freedom of reception and shall not restrict 
retransmissions on their territory of television broadcasts from other Member 
States for reasons which fall within the fields coordinated by this Directive. 

2. Member States may, provisionally, derogate from paragraph 1 if the following 
conditions are fulfilled: 

(a) a television broadcast coming from another Member State manifestly, seriously 
and gravely infringes Article 22 (1) or (2) and/or Article 22a; 
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a) en fjemsynssending fra en annen medlemsstat utgjor et äpenbart, vesentlig og 
alvorlig brudd pä artikkel 22. 

b) fjernsynsselskaper har i lopet av de 12 foregâende mänedene overträdt den 
samme bestemmelsen ved minst to tidligere anledninger, 

c) vedkommende medlemsstat har gitt fjernsynsselskaper og Kommisjonen skriftlig 
melding om de pästätte overtredelsene og om at den har til hensikt a hindre 
videresending dersom overtredelsen skjer igjen, 

d) konsultasjoner med senderstaten og Kommisjonen har ikke fort til en minnelig 
losning innen femten dager etter at meldingen omhandlet i bokstav c) ble gitt, og 
den pästätte overtredelsen fortsetter. 

Kommisjonen skal päse at midlertidige avbrudd skjer i samsvar med fellesskapsretten. 
Den kan anmode vedkommende medlemsstat om straks a stanse avbrudd som er i strid 
med fellesskapsretten. Denne bestemmelse er ikke til hinder for ä innlede saksbehandling, 
treffe forholdsregler eller sanksjoner i forbindelse med de aktuelle overtredelsene i den 
medlemsstat hvis myndighet fjernsynsselskaper er underlagt. 

3. Dette direktiv skal ikke fä anvendelse pä sendinger som utelukkende er beregnet 
pä â mottas i andre stater enn medlemsstatene, og som verken direkte eller 
indirekte mottas i en eller flere medlemsstater." 

7. Direktivet artikkel 22 lyder: 

"Medlemsstatene skal treffe passende tiltak for ä sikre at fjernsynsselskaper underlagt 
deres myndighet ikke sender programmer som i alvorlig grad kan skade mindreâriges 
fysiske, mentale og moralske utvikling, sasrskilt programmer som innebolder 
pornografiske scener eller umotivert void. Denne bestemmelsen skal utvides til â omfatte 
andre programmer som kan skade mindreâriges fysiske, mentale og moralske utvikling, 
med mindre det ved valg av sendetid eller ved andre tekniske tiltak serges for at 
mindreârige som befinner seg i sendeomrädet. vanligvis ikke ser eller horer slike 
sendinger. 

Medlemsstatene skal ogsä päse at sendinger ikke innebolder elementer som sporer til hat 
pâ grunnlag av rase, kjenn. religion eller nasjonalitet." 

8. Europaparlaments- og râdsdirektiv 97/36/EF av 30 juni 1997, som endrer râdsdirektiv 
89/552/E0F, er hittil ikke gjort til del av E0S-avtalen gjennom et vedtak av E0S-komitéen. 
Direktiv 97/36/EF artikkel 1 nr 2 endrer artikkel 2 og tilfoyer en ny artikkel 2a. Den nye artikkel 
2a lyder: 

" 1. Medlemsstatene skal sikre fri mottaking og skal ikke hindre videresending pâ sitt 
territorium av fjernsynssendinger fra andre medlemsstater pâ grunn av forhold 
som faller inn under omräder som samordnes ved dette direktiv. 

2. Medlemsstatene kan midlertidig gjore unntak fra nr. 1 dersom folgende forhold 
foreligger: 

a) en fjemsynssending fra en annen medlemsstat utgjor et äpenbart, vesentlig og 
alvorlig brudd pä artikkel 22 nr. 1 eller 2 og/eller artikkel 22a, 
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(b) during theprevious 12 months, thebroadcaster has infringedtheprovision(s) 
referred to in (a) on at least two prior occasions; 

(c) the Member State concerned has notified the broadcaster and the Commission in 
writing ofthe alleged infringements and ofthe measures it intends to take should 
any such infringement occur again; 

(d) consultations with the transmitting Member State and the Commission have not 
produced an amicable settlement within 15 days ofthe notification provided tor 
i n l a n d the alleged infringement persists 

The C o n ^ s s i o n shall, within two months following notification of the measures taken 
by the Member State, take a decision on whether the measures are compatible with 
Community l aw . l f it decides that they are not, the Member State will be required to put 
an end to the measures in question asamatter of urgency 

3 Paragraph 2 shall be without préjudice to the application of any procedure, 
remedy or sanction to the infringements in question in the Member State which 
has jurisdiction over the broadcaster concerned " 

Art ic le l f27) of D i r e c t i v e s 
Article 22 reads; 

"1 Member States shall take appropriate measures to ensure that television 
broadcasts by broadcasters under their jurisdiction do not include any 
programmes which might seriously impair the physical, mental or moral 
developmentof minors, inparticular programmes that involvepomography or 
gratuitous violence 

2 The measures provided for tnparagraphlshall also extend to other programmes 
which are likely to impair the physical, mental or moral development of minors, 
except where it is ensured, by selecting thetime of thebroadcast or by any 
technical measure, that minors in the area oftransmission will not normally hear 
or see such broadcasts 

3 Furihermore,when such programmes are broadcast in unencoded form Member 
States shall ensure that they are preceded by an acoustic warning or are identified 
by the presence ofavisual symbol throughout their duration." 

In addition,anew Article 22a now provides that Member States shall ensure that broadcasts do 
not contain any incitement to hatred on grounds of race, sex, religion or nationality 

H C Facts and Procedure 

9 T V 1000 Sverige A B i s a S w e d i s h broadcasting company,which broadcasts on, 
^ ^ , t h e T V 1000 and FilmMax channels. Television programmes are broadcast from Sweden in 
the f^rm of satellite signals that are captured by Nor^vegian receiving stations. T4tese are in r^ 
linked to Norwegian cable systems, which broadcast the television signals to Norwegian homes 
The broadcasts are encoded so that they can only be received by paying subscribers The 
television channels can also be received directly by subscribers with satellite dishes and decoding 
equipment 
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b) r j emsynsse l skapetbar i lope tavdeto lvrbregâendemânedenea l l eredeover trâdt 
éne l l e r f t ereavbes t emmel senenevnt iboks tava ) vedm ins t t oan ledn inger , 

e) vedkommende medlemsstat bar gift rjernsynsselskapetog Kommisjonen skriftlig 
melding om de pâstâtteovertredelseneogom de tiltak den bar til bens iktâtre f te 
dersom overtredelseskjer igjen. 

d) konsnltasjonermedsendermedlemsstaten og Kommisjonenbar ikketortt i l en 
minneliglosning innen 15dager etter at meldingenombandletibokstave)ble 
gift, og den pâstâtte overtredelsen tbrtsetter. 

Kommisjonen skal innen ro mâneder etter at der nie girt nnderrerning om tiltakene 
medlemsstaten bar tmffet, avgjore om tiltakene er i samsvar med tellesskapsretten. 
Dersom Konmtisjonenavgjor at tiltakene ikke er i samsvar med fellesskapsretten, skal 
medlemsstaten a n m o d e s o m s t r a k s ä s t a n s e tiltakene. 

3 Nr.2eri ld^e til binder rbr at det irtnledessaksbebandling,trer^srbrboldsre^^ 
eller sanksjoneritbrbindelse med de aktuelle overtredelseneiden medlemsstat 
bvismyndigbet fjernsynsselskaper er underlagt." 

O i r e l r t i v ^ o / E F a r t i ^ e i i n r 27 endrer direi^iv 8 9 / ^ 
lyder 

"1. Medlemsstatene skal treffe nässende tiltak for ä sikre at fjernsynsselskaper 
underlagt deres myndigbet ikke sender noen programmer somialvorlig grad kan 
skade mindreârigesfysiske, mentale ogmoralskeutvikling,sa^rlig programmer 
som inuebolderpomograftskeseener eller umotivert void. 

2 Tiltakene nevnt i nr 1 skal ogsâ omfatte andre programmer som kan skade 
mindreâriges fysiske, mentale og moralske utvikliug, med mindre det ved valgav 
sendetid eller ved andre tel^iske tiltak sorgesfor at mindreârige som beftnner seg 
isendeomrâdet.vanligvis ikke kan se eller bore slike sendinger. 

3 Nâr slike programmer kringkastesiukodetform.skalmedlemsstateneitillegg 
sorge tor at det gis en aknstiskadvarsel tor sending, eller at programmenennder 
belesendetiden kan identifiseres ved bjelpav et visuelt symbol." 

1 tillegg bestemmer nâ en ny artikkel 22a at medlemsstatene skal pâse at sendinger ikke 
innebolder elementer som sporer til bat pâ grunnlag av rase, kj^nn, religion eller nasjonalitet 

H F Faktaogprosedyre 

9 T V 1000 A B e r e t s v e n s k f j e m s y n s s e l s k a p s o m b l a s e n d e r p â f j e m s y n s k a n a l e n e T V 
1000 og FilmMax. Fjernsynsprogran^enesendes fra Sverige som satelittsignaler som mottas av 
norske mottaksstasjoner Disse er igjen knyttet til norske kabelnett som viderefbrmidler 
rjemsynssignalene til norske bjem Sendingene er kodet slik at de bare kan mottas av betalende 
abonnenter Fjemsynskana lenekanogsâ tas direkteinnav abonnenter med parabolantenne og 
dekoderutstyr. 

10 B â d e T V 1000 og FilmMax bar tidvissendt filmer med eksplisifteseksuelleseener.TV 
iOOObaridissetilf^llene lagt inn en sort firkantibildet som opptaromtrent 1/3 avbilledflaten.l 
kanalen FilmMax sendte man imidlertid de pornografiske filmeneusensurert. Den 16 September 
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10. Both TV 1000 and FilmMax have at times broadcast films with explicit sexual scenes. In 
these cases, TV 1000 has placed a black square on the screen image which takes up about one-
third of the screen surface. However, the pornographic films were transmitted in uncensored form 
on the FilmMax channel. As of 24.00 hrs on 16 September 1994, FilmMax broadcast the film 
'Andrew Blake's girls". As of 00.30 hrs on 17 September 1994, the film "The best of Andrew 
Blake" was broadcast. As of 23.30 hrs on 18 September 1994, the film "A Pussy called Wanda" 
was broadcast. 

11. The Norwegian Board of Film Classification {Statens Filmtilsyn), which is the 
administrative body which assesses whether the content of films and videograms violate 
Norwegian legislation, found that all three films clearly violated section 211 of the Norwegian 
Penal Code. 

12. Based on this, the Norwegian Mass Media Authority {Statens medieforvaltning) notified 
TV 1000 Sverige AB that the intention was to take a decision to prohibit further broadcast of 
FilmMax on Norwegian cable systems if FilmMax again broadcast films which were in violation 
of section 211 of the Penal Code. The notice was given on 24 October 1994 pursuant to section 
16 of the Act of 10 February 1967 on procedure in cases concerning the public administration 
(the Public Administration Act - forvaltningsloven), which requires the Mass Media Authority to 
give such prior notice. 

13. On 10 November 1994, FilmMax broadcast the film "Justin et Juillet". The Norwegian 
Board of Film Classification found that this film also clearly violated section 211 of the 
Norwegian Penal Code. 

14. Pursuant to Council Directive 89/552/EEC, Norwegian authorities notified the EFTA 
Surveillance Authority (ESA) of plans to interrupt FilmMax's broadcasts on Norwegian cable 
systems. Pursuant to Article 2(2)(d) of the Directive, a consultation meeting was held on 15 
February 1995, with the EFTA Surveillance Authority, Norwegian and Swedish authorities, as 
well as representatives from the EU Commission, without an amicable settlement being reached. 
In a report of the meeting, the EFTA Surveillance Authority concluded that Norwegian 
authorities had fulfilled their obligations under the EEA Agreement. The EFTA Surveillance 
Authority found that all conditions were met for Norway to be able to take a decision on 
temporary interruption of broadcasts of FilmMax on Norwegian cable systems. 

15. On 30 November 1994, the Mass Media Authority decided to prohibit the broadcast of 
FilmMax on Norwegian cable systems as of 9 December 1994. On 21 December 1994, TV 1000 
Sverige AB, TV 1000 Norge AS, Norske Fjernsynsantenner AS and Mr Einar Brustad filed a 
complaint against the decision of the Mass Media Authority with the Norwegian Royal Ministry 
of Cultural Affairs. Norske Fjernsynsantenner is a cable company that distributes television 
signals through a separate system, and Mr Einar Brustad was a subscriber to FilmMax. On 15 
May 1995, the Norwegian Royal Ministry of Cultural Affairs made a decision on the complaint, 
which was to prohibit further broadcasts of FilmMax as of 22 May 1995 as of 24.00 hrs. 

16. Before the national court, the plaintiff, TV 1000 Sverige AB, has argued that the decision 
of 15 May 1995 by the Ministry of Cultural Affairs suffers from shortcomings relating to 
competence and content, which render the decision invalid. The plaintiff has argued that Norway 
is subject to Directive 89/552/EEC, and that section 4-5, litra b, of the Broadcasting Act, on 
which the decision is based, must be interpreted as having the same meaning as Article 2, cf. 
Article 22 of the Directive. 
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1994 fra k!24.00 sendte FilmMax filmen^Andrew Blaken girls".Oenl7septemhert994 tfa kl 
00.30 hie filmen "The hest of Andrew Blake" sendt .Oenl8septemherl994 fra kl 23.30 hie 
filmen"AFussyealledWanda"sendt. 

11 Statens filmtilsyn, som er det tbrvaltningsorgan som vurdererominnholdetav filmer og 
videogran^ereristrid med norsk lovgivning, fant at alle tre filmene klart stred mot strafteloven 
^ 2 t i . 

12 F â h a k g r u n n a v d e t t e varslet StatensmedieforvaltningTV 1000 Sverige A B at man 
hadde til hensiktâtreft^ vedtak o m â r b r h y videresending avFilmMaxinorskekahelnett dersom 
FilmMax pâ nytt sendte filmer som varistr id med strar^loven^211.Varslethlegitt24oktoher 
1 9 9 4 i h e n h o l d a v l o v o m h e h a n d l i n g s m â t e n i r ^ r v a l t n i n g s s a k e r ( f ^ r v a l t n i n g s l o v e n ) a v l 0 ^ 
1967^16, som pâlegger Statens medieforvaltning en pl i l^t i lâgis l i l^rbrhândsvarsel . 

13. DenlOnovemher 1994 sendte FilmMax filmen "Justin et Juillet".Statens filmtilsyn fant 
at ogsâ denne filmen klart stred mot straffeloven^211. 

14 1 henhold rd râdsdirektiv 89/552/E0F meddehe norske myndigheter E F T A s 
overvâkningsorgan ( E S A ) om sine planer om â avhryte FilmMax sendinger pâ det norske 
kahelnettet.Jhenhold til d i r e k t 
et konsultasjonsmote med E F T A s overvâkningsorgan, norske og svenske myndigheter samt 
representanter fra Kon^i s jonenforDe europeiske fellesskap,uten at det hie nâdd en minneli^ 
ordning. J en rapport fra motet konklttderte E F T A s overvâkningsorgan med at norske 
myndigheter hadde opptylt sine tbrph^ 
aile vilkârene var oppfylt slik at Norge kunne treffe vedtak ommidlertidigavhruddav FilmMax^ 
sendingeridet norske kahelnettet. 

15 Oen30novemher 1994 traff Statens mediefbrvaltning vedtak o m â f b r h y sending av 
Fi lmMaxinorskekahelnett fraogmed9desemher 1994 Den 21 desemher 1994 hle Statens 
mediefbrvaltmngs vedtak pâklaget til Kulturdepartementet a v T V 1000 Sverige A B , T V 1000 
Norge A S , Norske Fjernsynsantenner AS og Einar Brustad Norske Fjernsynsantenner er et 
kahelselskap som distrihuerer fjemsynssignaler gjennom et eget nett, og Einar Brustad var 
a h o n n e n t p â F i l n ^ a x . D e n l 5 m a i l 9 9 5 trafTKul^^ 
âfdrhy videresending avFi lmMaxfraog med 22 mai 1995 k!24.00. 

16 For den nasjonale domstolen har saksokeren, T V 1000 Sverige A B , anfort at 
Kulturdepartementets vedtak av 15 septemher 1995 lideravkompetanse-oginnholdsmangler 
som medforer at vedtaket er ugyldig Saksoker har anhört at Norge er underlagt direktiv 
89/552/E0Fog at kringkastingsloven^4-5hokstav h, som vedtaket er h a s e r t p â , m â t o l k e s slik 
at den gis det samme memngsinnholdet som direktivet artikkel 2, j f artikkel 22. 

85 



CbantertH. Décisions of tbe Court: CaseE-8^7 

17 Oslo byrett, considering that Article 22, first sentence of Council Directive 89/552/EEC 
may raise questions as to whether the provision leaves it up to the individual E C / E E T A c o u n t r y 
to determine the degree of pornography,violence, etc.,which can be deemed to seriously impair 
the physical, mental or moral development of minors, or whether the Directive seeks to introduce 
acommon E C standard with respect to what is to be accepted in terms of pomography,violence, 
etc.,in the European Economic Area, has decided to referarequest to the E E T A Court to obtain 
an advisory opinion on certain questions. 

I V , questions 

18 The following questions were referred to the E E T A Court: 

^1, Does Article 22, first sentence of Council Directive ^ 9 / ^ 2 / E E C i n t r o d u c e a 
common standard for what ^ might seriously impair the physical, mental or moral 
development of minors^or is it left up to each individual E C and E E T A country to 
determine the degree of pornography, violence, etc , which is to he deemed to have 
the damaging effects referred to in Article 227 

2, In tbe event that Article 22, first sentence of Council Directive ^ / ^ 2 / E E C 
e s tab l i sbesacommonstandardfor theEuropeanEconomic Area^ is theSwedish 
norm which accepts scenes shot in close-ups with masturbation, licking and sucking 
of sexual organs, intercourse,dwelling on ejaculation in the mouths of women and 
group sex an expression of the common norm in Article 22 which is to apply for the 
European Economic Area7 

^, Can the provision in Article 22, first paragraph, second sentence of Council 
Directive ^ / ^ 2 / E E C concerning the choice of broadcast time and technical 
measures apply to circumstances which are tohe subsumed under Article 22,f irst 
paragraph, first sentenced 

4, I f a film is deemed to he contrary to Article 22, first paragraph, first 
sentence of Council Directive ^ 9 / ^ 2 / E E C , is Article 2(2)(ajafurther impediment to 
the temporary interruption of further broadcast of television broadcasts under 
Article2f2)7 

^, Are repeated acts contrary to Article 22 of t h e T V Directive to he subsumed 
under Article 2f2)ta) or (h)7^ 

V. Written observations 

19 Pursuant to Article 20 of tbe Statue of tbe E F T A Court and Article 97 of tbe Rules of 
Procedure,written observations bave been received from; 

tbe plaintiff, represented by Counsel Mr BirgerNi lsen,AdvokatbrmaMeltvedt^Go, 
Oslo; 

tbe defendant, represented by tbe Office of tbe Attorney Generai (Civil Affairs), 
represented by Ms Bergljot Webster; 

tbe Goverrrn^entofSweden, represented by Mr Erik Brartgärd, acting as Agent; 
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17 Oslo byrett har funnet at det etter râdsdirektiv 89/552/E0F artikkel 22 forste setning kan 
reises sporsmäl om bestemmelsen overlater til dc enkelte EU/EFTA- land â avgjore hvilken grad 
av pornografi, void mv som kan anses i alvorlig grad a skade mindreâriges fysiske, mentale eller 
moralske utvikling, eller om direktivet soker ä innfore en feiles EU-standard for hva man i Det 
europeiske okonomiske samarbeidsomrâde skal akseptere av pornografi, void mv, og har besluttet 
ä rette en anmodning til EFTA-domstolen for en râdgivende uttalelse om visse sporsmäl. 

I V . Sporsmäl 

18. Folgende sporsmäl ble forelagt EFTA-domstolen: 

"1. Medforer râdsdirektiv 89 /552 /E0F artikkel 22, 1. pkt. en feiles standard for 
hva som "i alvorlig grad kan skade mindreâriges fysiske, mentale eller moralske 
utvikling" eller er det opp til det enkelte E U - og E F TA- lands skjonn â selv avgjore 
hvilken grad av pornografi, void o.l. som anses for â ha de skadevirkninger art 22 
oppstiller? 

2. Under forutsetning av at râdsdirektiv 89 /552 /E0F artikkel 22 fastsetter en 
feiles standard for E0S-omradet: E r den svenske normen som godtar scener 
fotografert i naerbilder med masturbasjon, slikking og suging av kjonnsorganer, 
samleier, dveling ved saedavgang i kvinners munn og gruppesex uttrykk for den 
feiles standard i artikkel 22 som skal gjelde for det Europeiske Okonomiske 
Samarbeidsomrâdet? 

3. K a n bestemmelsen i râdsdirektiv 89 /552 /E0F artikkel 22 forste ledd annet 
punktum angäende valg av sendetid og tekniske tiltak komme til anvendelse pâ 
forhold som skal subsumeres under artikkel 22 forste ledd forste punktum? 

4. Hvis en film ferst anses for â vaere i strid med râdsdirektiv 89 /552 /E0F 
artikkel 22 ferste ledd ferste punktum, utgjer artikkel 2 nr 2 bokstav a) noen 
ytterligere hindring for â midlertidig avbryte videresending av fjemsynssending 
etter artikkel 2 nr 2? 

5. Skal gjentarte brudd pâ TV-direktivets artikkel 22 subsumeres under 
artikkel 2 nr 2 bokstav a) eller bokstav b)?" 

V. Skriftlige saksfremstillinger 

19. I medhold av Vedtektene for EFTA-domstolen artikkel 20 og Rettergangsordningen 
artikkel 97 er skriftlige saksfremstillinger mottatt fra: 

saksoker, representert ved advokat Birger Nilsen, Advokatfirma Meltvedt & Co, Oslo; 

saksokte, representert ved Bergljot Webster, regjeringsadvokatens kontor; 

Den svenske regjering, representert ved Erik Brattgärd, som partsrepresentant; 
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the Government of the United Kingdom, represented by Mr J E . Collins, acting as Agent, 
and Mr Rhodri Thompson, Barrister; 

the E F T A Surveillance Authority, represented by Ms Helga Öttarsdöttir, Officer, Legal 
& Executive Affairs, acting as Agent; 

the Commission of the European Communities, represented by Ms Karen Banks, 
Member of its Legal Service, acting as Agent. 

T V 1000 Sverige A B 

20. The plaintiff submits that, pursuant to Article 2(1) of the Directive, Swedish authorities 
are to ensure that the television programmes in question comply with the applicable national law. 
The plaintiff refers to the Preamble to the Directive in support of the view that it is for the 
transmitting State to ensure that broadcasts comply with national law as co-ordinated by the 
Directive, without secondary control on the same grounds in the receiving State. This is sufficient 
under Community law to ensure free movement of broadcasts. 

21. All of the relevant films broadcast on FilmMax have been approved by Swedish 
authorities. No objections have been made as to the content of the broadcasts in other Nordic 
countries which receive broadcasts from FilmMax. 

22. The plaintiff submits that the discretion provided for in Article 22 of the Directive 
concerns whether "programmes which might seriously impair the physical, mental or moral 
development of minors, in particular those that involve pornography or gratuitous violence" may 
be broadcast. Further, the plaintiff submits, the provision applies "except where it is ensured, by 
selecting the time of the broadcast or by any technical measure, that minors in the area of 
transmission will not normally hear or see such broadcasts." 

23. In approving the films broadcast on FilmMax, Swedish authorities have found that the 
films cannot seriously impair the physical, mental or moral development of minors. It is 
submitted that the physical, mental and moral development of Norwegian minors cannot be 
seriously impaired by films which do not have such an effect on Swedish minors. The films in 
question show actions between human beings which are permitted. I f the films were to be found 
to seriously impair the development of minors, the plaintiff stresses that through the timing of the 
broadcast and through technical measures it is ensured that minors in the area will not normally 
hear or see the broadcasts. The films in question were broadcast starting as of midnight, and an 
active action is required from the subscriber in the ordering of the subscription and the payment 
of the fee. Additionally, a decoder is necessary to be able to receive the television signals; it 
normally has an interruption mechanism which allows the decoder to be blocked for use by 
minors. 

24. In any event, the plaintiff argues that the films at issue do not manifestly, seriously and 
gravely infringe Article 22, cf. Article 2(2)(a) of the Directive. To suspend retransmissions of 
broadcasts under Article 2(2) of the Directive, a qualified infringement of Article 22 is required. 
No such infringement can be established in the case at hand. 
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Denhritiske regjering, representert ved T F . Collins, sompartsrepresentant,ogRhodri 
Thompson, advokat 

E F T A s overvâkningsorgan. representert ved Helga Ôttarsdottir, sakshehandler. 
Avdelingen for juridiske saker ogeksekutivesaker.som partsrepresentant; 

Kommisjonen for De europeiske fellesskap. representert Karen Banks, ansatt i 
Rertsavdeiingen, som partsrepresentant 

T V tOOO Sverige A 8 

20 ^ ^ ^ h e v d e r a t i h e n h o l d til direl^ivetart ikkel2nrlskal svenske myndighetersikre 
atdefjemsynsprogrammenedetertaleomerisamsvarmedgjeldendenasjonallov. Saksoker 
viser til direl^ivetsfortale til storte for synspunkt;etom at det er senderstaten som skal sikre at 
sendinger er i samsvar med nasjonal lov som koordinert ved direktivet.utensekund^erkontrolli 
mottakerstaten Dette er etter fellesskapsretten tilstrekkelig td â sikre tri hevegelighet av 
sendinger. 

21. Alle de aktuelle filmene som oie sent pa FilmMax har hlitt godkjent av svenske 
myndigheter.Det har ikke fremkommetinnsigelser mot innholdetavsendingeneiandrenordiske 
land som mottar FilmMax^ sendinger. 

22 Saksoker hevder at skjonnstemaet i direktivet artikkel 22 er om det kan sendes 
"programmer somialvorlig grad kan skade nnndreâriges fysiske. mentale og moralske utvikling, 
sa^rskiltprogramnter som inneholder pornografiske seener eller umotivert void."Saksoker hevder 
videreathestemmelsenfar anvendelse "medmindredet ved valgav sendetid eher ved andre 
tel^iske tiltak sorges for at mindreârige som hefint^ersegisendeomrâdet,vanligvis ikke ser eller 
horer sendinger " 

23 Svenske myndigheter har ved godkjetruelsenav de filmer som sendespâ FilmMax funnet 
at filmene ild^eialvorlig grad kan skade mindreâriges fysiske, mentale eller moralske utvikling. 
Det hevdes at norske mindreâriges fysiske, mentale og moralske utvikling ikkeialvorlig grad kan 
skadesav filmer som ikke har en slik virkning pâ svenske mindreârige. Filmene det er tale om 
viserhandlingermellommentteskersomertillatt Dersom filmene i alvorliggradhadde hlitt 
funnetâskade mindreâriges utvikling. understreker saksokeren at det ved valgavsendetidog ved 
tekniske tiltak er sikret at mindreâr ige i sendeomrâdetvanl igv i s ikkeser eller horersendingene 
Det var sendestart ved miduart for de filmene det er tale om,og det er krevet en al^iv handling fra 
ahonnentens side ved hestillingen av abonnement og hetalingen av avgiften 1 tillegg er det 
nodvendig med en dekoder for â kunne motta fjemsynssignalene; den har vanligvis en 
innstillingsmekanisme som htneha^rer at dekoderen kan sperresfbrhrukav mindreârige 

24 Under enhver omstendighetanforer saksokeren at filmene detgjelder ikke utgjor et 
âpenhart ,vesentl igog alvorlig hruddpâ direktivet artikkel 22, j f a r t i k k e l 2 n r 2 a ) . D e t kreves et 
kva l i f i ser thruddpâdire l^ ive tar t i ld^e l22fbrâavhrytev ideresending ihenholdt i lar t ikke l2nr2 . 
Ft slil^hruddfbreliggerikkeidenna^rvaerende saken. 
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The Norwegian Government 

25 The ^/^^^/ , theNorwegianCoverntnent , stresses that,underNorwegianlaw,films 
with a strongemphasis on sexual organs in asexual context and whichare aimed at being 
sexually exciting for the viewer are usually beyond what may be acceptable under section211of 
theNorwegian Penal Code The détendant refers to three Supreme Court judgments which 
establish this. The judgments are published in Norsk Rettstidende 1978:1111, 1984:1016 and 
1987T537. 

26 The defendant further stresses that,when the new Broadcasting Act was enacted in 1992, 
the legislator stated that Nor^vegian law was in accordance with Directive 89/552/EEC, and the 
majority ofthe parliamentary committee dealing with the Act stated that the E E A Agreement did 
not give rise to a need to amend Norwegian legislation on pornography, which television 
programmes broadcast on cahle systems in Norway must not violate 

27 The defendant interprets the Directive to the effect thatareceiving State may not carry 
out further controls in addition to thoseeffected hy the transmitting State, except in certain 
limited circumstances,whenareceiving State may implement controls and sanctions in theform 
oftemporary suspension ofthe broadcast, pursuant to Article 2(2), second sentence 

28 The defendant submits that the wording of Article 22 of the Directive implies that the 
Directive assumes that pornography can seriously impair the "physical, mental and moral 
developmenCof minors ftisthereforenotnecessary toprovethatpornographyactually may 
have such an effect on children The essential question is what is to be defined as pornography 
The defendant submits that, subject to certainlimits, i t m u s t b e u p t o t h e M e m b e r S t a t e s t o 
establish that definition ft was never the intention to co ordinate through the Directive the 
concept ofpornography for all Member States. No attempts have been made to harmonize similar 
standards in other areas o f E C l a w ( C a s e C 3 4 ^ 
a n d C a s e C - 1 2 1 / 8 5 C ^ ^ v ^ C ^ ^ 

29 The defendant submits that the effects to be avoided are theimpairmentofchildren^s 
mental and moral development, both of which are dependent upon the cultural environment The 
Directivegives the Member States a margin of appreciation, subject to certain limits The 
defendant submits that there is a lower limit for the concept of "pornography" under the 
Directive,belowwhichacase must be considered under the second sentence of Article 22,for 
which the harm to minors need not be seriousforaviolat iontobefound.TheDirect ive also 
implies an upper limit for what a State may allow to be broadcast, without violating the 
obligation to intervene against pornographic broadcasts. The defendant submits that the films in 
question clearly exceed the lower limit under the Directive and that there can be no doubt that the 
films referred to are of suchanatnrethataSt^te must be able to characterize them asbeing 
pornographic within the meaning ofthe Directive 

30. The defendant proposes thefollowing answers to the questions: 

^ ^ r ^ ^ 

C ^ ^ / ^ B ^ 2 B ^ C ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ r ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
r ^ ^ ^ C ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ r ^ ^ ^ ^ ^ ^ 
v ^ / ^ ^ , ^ , ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^ ^ ^ ^ ^ 
22 
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Den norske regjering 

25. Saksokte, Den norske regjering, understreker at etter norsk lov vil filmer med en sterk 
fremheving av kjonnsorganer i seksuell sammenheng, med det formal â virke seksuelt opphissende 
pâ seeren, normalt ligger utenfor det som kan aksepteres etter straffeloven § 2 1 1 . Saksokte viser 
til tre dommer fra Hoyesterett som fastsetter dette. Dommene er publisert i Norsk Retstidende 
1978 s 1111, 1984 s 1016 og 1987 s 1537. 

26. Saksokte understreker videre at da den nye kringkastingsloven ble gitt i 1992 ga lovgiver 
uttrykk for at norsk rett var i samsvar med direktiv 89/552/E0F, og at flertallet i 
stortingskomitéen som behandlet loven slo fast at EOS-avtalen ikke medforte behov for â endre 
norsk lovgivning om pornografi. Fjernsynsprogram som sendes pâ kabelnettet i Norge mä ikke 
vaere i strid med denne lovgivningen. 

27. Saksokte tolker direktivet slik at mottakerstaten ikke kan utfore ytterligere kontroll i 
tillegg til den som er U t f o r t av senderstaten, med unntak av visse begrensede tilfeller nâr 
mottakerstaten kan gjennomfore kontroll og iverksette sanksjoner i form av midlertidig avbrudd 
av sendingen i henhold til artikkel 2 nr 2, annen setning. 

28. Saksokte hevder at ordlyden i direktivet artikkel 22 innebaerer at direktivet forutsetter at 
pornografi i alvorlig grad kan skade mindreâriges "fysiske, mentale og moralske utvikling". Det 
er derfor ikke nodvendig â bevise at pornografi faktisk kan ha en slik virkning pä barn. Det 
sentrale sporsmälet er hva som skal defineres som pornografi. Saksokte hevder at det, innenfor 
visse grenser, mä vaere opp til medlemsstatene ä fastsette den definisjonen. Det var aldri meningen 
ä samordne pornografibegrepet i alle medlemslandene gjennom direktivet. Ingen fdrsok er gjort pä 
ä samordne tilsvarende standarder pä andre feit av EF-retten (sak C-34/79 Regina mot Henn og 
Darby [1979] E C R 3795 og sak C-121/85 Conegate mot HM Customs & Excise [1986] E C R 
1007). 

29. Saksokte hevder at de virkninger som skal unngäs er skade pä barns mentale og moralske 
utvikling, som begge er avhengig av de kulturelle omgivelsene. Direktivet gir innenfor visse 
grenser medlemsstatene en skjonnsmargin. Saksokte hevder at det er en nedre grense for 
pornografibegrepet i direktivets fbrstand. Nedenfor denne grensen mä et tilfelle vurderes etter 
artikkel 22, annen setning, hvor det ikke er krav om alvorlig grad av skade pâ mindreârige for â 
konstatere brudd. Direktivet innebaerer ogsâ en ovre grense for hva en stat kan til late sendt, uten à 
komme i konflikt med plikten til ä gripe inn mot pornografiske sendinger. Saksokte hevder at 
filmene det gjelder, klart ligger over den nedre grensen etter direktivet, og at det ikke kan vaere 
tvilsomt at filmene det er vi st til, er av en slik art at en stat mä kunne karakterisere dem som 
pornografiske i direktivets fbrstand. 

30. Saksokte foreslâr folgende svar pâ sporsmâlene: 

"Sporsmäl 1: 

Râdsdirektiv 89/552/E0F skal fortolkes slik at den ikke opps tiller en feiles standard for 
hva som "/ alvorlig grad kan skade mindreâriges fysiske, mentale eller moralske 
utvikling". Det enkelte EU og EFTA land mâ selv avgjore hvilken grad av pornografi, 
void o. I. som anses for â ha de skadevirkningene art. 22 oppstiller. 
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Question 2: 

If the Court replies to question 1 by determining that Article 22 establishes a common 
standard: 

The Swedish norm is not an expression of the common norm introduced by Article 22. 

Question 3: 

The provision in Article 22, first paragraph, second sentence of Council Directive 
89/552/EEC does not apply to circumstances which are to be subsumed under Article 
22, first paragraph, first sentence. 

Question 4: 

Article 2(2) (a) imposes further requirements, in addition to the requirements following 
from Article 22, that must be fulfilled before a Member State may effect temporary 
suspensions of broadcasts. Whether these requirements are fulfilled must be assessed 
according to that State's internal norms. 

Question 5: 

Repeated infringements of Article 22 of Council Directive 89/552/EEC may be 
subsumed both under Article 2(2)(a) and (b), in so far as the remaining conditions are 
met. " 

The Government of Sweden 

31. The Government of Sweden submits written observations only as to the first question. 
The Government of Sweden points out that the Directive does not contain a harmonized definition 
of terms such as "pornography", "gratuitous violence" or "which might seriously impair the 
physical, mental or moral development of minors", as contained in Article 22 of the Directive. 
The Government refers to judgment of the E C J in Case 34/79, Regina v Henn and Darby (cited 
above) on the interpretation of the term "public morality" in Article 36 E C , the case having 
established that, in principle, it is for each Member State to determine the requirements of public 
morality in its territory, in accordance with its own scale of values and in the form selected by it. 
The Government of Sweden further refers to judgments of the European Court of Human Rights, 
where it is stated that it is not possible to determine a uniform European conception of morals, 
and that the requirements of morals vary from time to time and from place to place (see the 
Handyside Case, Judgment of 7 December 1976 (Series A Vol. 24); the Case of Müller and 
Others, Judgment of 24 May 1988 (Series A Vol. 133); and the Otto-Preminger-Institute Case, 
Judgment of 20 September 1994 (Series A Vol. 295). 

32. The Government of Sweden concludes that it is, in principle, for the individual Member 
State to determine, in accordance with its own scale of values, which programmes can, according 
to Article 22, paragraph 1, seriously impair the physical, mental or moral development of minors. 
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Sporsmäl 2: 

Under forutsetning av at retten besvarer sporsmäl 1 med at artikkel 22 fastsetter en 
feiles standard: 

Den svenske normen er ikke uttrykk for den feiles standard artikkel 22 setter. 

Sporsmäl 3: 

Bestemmelsen i Râdsdirektiv 89/552/E0F artikkel 22 forste ledd annet punktum 
kommer ikke til anvendelse pâ forhold som skal subsumeres under artikkel 22 forste 
ledd forste punktum. 

Sporsmäl 4: 

Artikkel 2 nr. 2 bokstav a) innebœrer ytterligere krav, utover kravene som folger av 
artikkel 22, som mâ vœre oppfylt for at en medlemsstat kan foreta midlertidig avbrudd i 
videresending. Om disse kravene er oppfylt, mâ vurderes i forhold til det enkelte lands 
interne norm. 

Sporsmäl 5: 

Gjentatte brudd pâ Râdsdirektiv 89/552/E0F artikkel 22 kan subsumeres bâde under 
artikkel 2 nr. 2 bokstav a) og b), under forutsetning av at vilkârene for ovrig er til 
stede. " 

Den svenske regjering 

31. Den svenske regjering begrenser sitt skriftlige innlegg til det forste sporsmälet. Den 
svenske regjering peker pâ at direktivet ikke innebolder en samordnet definisjon av begreper 
direktivet artikkel 22 innebolder, sa som "pornografi", "umotivert void" eller "som i alvorlig grad 
kan skade mindreâriges fysiske, mentale og moralske utvikling". Regjeringen viser til E F -
domstolens dorn i sak 34/79, Regina mot Henn og Darby (sitert ovenfor), om tolkningen av 
begrepet "offentlig moral" i EF-traktaten artikkel 36, hvor det ble fastslâtt at det i prinsippet er 
opp til hver medlemsstat â avgjore kravene til offentlig moral pâ sitt territorium i 
overensstemmelse med sine egne verdinormer og i den formen valgt av det. Den svenske regjering 
viser videre til dominer fra Den europeiske menneskerettighetsdomstol, der det er fastslâtt at det 
ikke er mulig â fastsette et ensartet europeisk moralbegrep og at moralkravene varierer fra tid til 
tid og fra sted til sted (se Handyside-saken, dorn av 7 desember 1976 (Serie A vol 24); saken 
Müller med flere, dorn av 24 mai 1988 (Serie A vol 133); og saken Otto-Preminger-lnstitute, 
dorn av 20 September 1994 (Serie A vol 295). 

32. Den svenske regjering konkluderer med at det i prinsippet er for det enkelte medlemsstat 
â fastsette, i overensstemmelse med sin egen verdinorm, hvilke programmer som alvorlig grad 
skader mindreâriges fysiske, mentale og moralske utvikling i henhold til artikkel 22 nr 1. 
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The Government ofthe United Kingdom 

33 The C ^ v ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ supports the submissions of th^ 
submitted that the questions referred to the E E T A Gourt raise two issues: first,what test is to be 
applied by national authorities of an E E A State in determining whetheraprogramtne containing 
pornographic material received from another E E A State,where such material is not prohibited, 
for the purposes of retransmission by cable,"manifestly,seriously and gravely infringes Article 
22oftheDirective"(Questions l , 2 , 4 a n d 5) and, second,whether the prohibition in Article 
22(1), first sentence applies whereabroadcasterensures,by selection of time or byatechnical 
measure, that minors in the area of transmission will not nomrally hear or see such broadcasts 
(Question3). 

^ ^ ^ ^ 2 ^ ^ ^ ^ 

34 As regards the first issue, the Government of the United Kingdom notes that Article 2(2) 
of the Directive imposesageneral prohibition on secondary control by the national authorities of 
one E E A State ofbroadcasts from other E E A States.This applies even whereareceiving State 
considers that authoritiesresponsible for controlover broadcast in the transmitting State have 
failed to exercize the degree of control required under the D i r e c t i v e ( G a s e G - l l / 9 5 C ^ ^ ^ ^ v 
^ ^ 1 1 9 9 6 ] EGRl-4155;GaseG-14/96 ^ ^ [ 1 9 9 7 ] EGRl-2785)^ 

35 However, in specific circumstances an exceptional procedure is allowed for as envisaged 
tn the 15^ recital ofthe Preamble to the Directive and implemented in Article 2(2) ofthe 
Directive.which in turn refers to Article 22.The Goverrrment of the United Kingdom notes that 
theanswers tothequestions referredto the E E T A Court arenotaffectedby amendments to 
Articles2and 22 by Directive 97/36/EC of 30 funel997,although the answer to question3is 
clarified by the amendments to Article 22 

36 The Directive is enacted pursuant to Articles 57(2) and 66 of the E C T r e a t y and is thus 
subject to Article 56(l) ,which provides for derogations from the free movement of services by 
the Member States on grounds of "public policy, public security and public health" The 
protection of minors isafundamental issue of public policy.rightly recognized by the Directive 
asamatter for the individual E E A States to regulate in accordance with individual traditions and 
specific conditions prevailing in their territories 

37 The Government of theUnited Kingdom submits that thereisnouniformstandardof 
morality throughout the E E A in relation to issues of this kind The Government further submits 
that case law of the E C Court of Justice in relation to derogations from freedom of movement is 
relevantin relationto issues specifiedunder Article22 ofthe Directive L ikeany secondary^ 
legislation, the Directive must be interpreted in the light of theTreaty rules on free movement of 
services, in particularArticle 56 of theTreaty (Joined CasesC-427/93, 429/93 and 436/96 
^ ^ / - ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^ B ^ ^ 

38 The same general principle applies in the context of the free movement of services as in 
the context of free movementofgoods, v^ thatMember Stateshavealegitimateinterest in 
controlling obscene material being imported into their territory (Case 34/79 ^ ^ ^ v ^ ^ ^ ^ / 

(cited above) at para 21) This is confirmed by Gase C-288/89 C ^ / / ^ ^ 
^ ^ ^ v ^ ^ ^ [i991] E C R 1-4007 at paras 22-23, and Gase C-353/89 
C r ^ ^ ^ v B ^ ^ 
Kingdom submits that rules in relation to the protection of minors against exposure to 
pornography plainly fall within the scope of this principle and points out thatasimilar principle 
has been applied by the European Court ofHuman Rights (Handyside(cited above), at para.48). 
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Den britiske regjering 

33. Den britiske regjering stotter anforslene til saksokte. Det er hevdet at sporsmâlene som 
er henvist til EFTA-domstolen reiser to problemstillinger: For det forste, hvilken test som skal 
anvendes av en E0S-stats nasjonale myndigheter ved avgjorelsen av om et program som 
innebolder pornografisk materiale og som er mottatt fra en annen E0S-stat, der slikt materiale 
ikke er forbudt, og med det formal ä videresende pä kabel. "utgjor et äpenbart. vesentlig og 
alvorlig brudd pä artikkel 22" (sporsmäl 1, 2. 4 og 5) og, for det andre, om forbudet i artikkel 22 
nr 1, forste setning, far anvendelse der en kringkaster, ved valg av sendetid eller ved et teknisk 
tiltak, sikrer at mindreârige som befinner seg i sendeomrädet. vanligvis ikke vil se eller höre slike 
sendinger (sporsmäl 3). 

Sporsmäl 1, 2. 4 og 5 

34. När det gjelder det forste sporsmälet. bemerker Den britiske regjering at direktivet 
artikkel 2 nr 2 setter et generelt forbud mot sekundazrkontroll av en E0S-stats nasjonale 
myndigheter pä fjernsynssendinger fra andre E0S-stater. Dette gjelder selv der en mottakerstat 
antar at myndighetene som er ansvarlige for kontrollen av fjernsynssendinger i senderstaten har 
feilet i utovelsen av det kontrollniväet krevet i direktivet (sak C-l 1/95 Kommisjonen mot Belgia 
11996] ECR 1-4155; sak C-14/96 Denuit [1997] ECR 1-2785). 

35. Under spesiclle omstendigheter tillates imidlertid en unntaksprosedyre som forutsatt i 
direktivets fortale femtendc ledd og gjennomfort i direktivet artikkel 2 nr 2. som i sin tur viser til 
artikkel 22. Den britiske regjering bemerker at svarene pä sporsmâlene fremlagt for EFTA-
domstolen ikke pävirkes av endringene av artiklene 2 og 22 ved direktiv 97/36/EF av 30 juni 
1997. skjont svaret pä sporsmäl 3 er klargjort ved endringene i artikkel 22. 

36. Direktivet er gitt i medhold av EF-traktaten artiklene 57 nr 2 og 66 og er saledes 
underlagt artikkel 56 nr 1, som äpner for unntak i medlemsstatene fra den frie bevegelighet av 
tjenester begrunnet i hensynet til "offentlig orden, sikkerhet og folkehelsen". Beskyttelsen av 
mindreârige er en grunnleggende del av offentlig orden, med rette anerkjent i direktivet som en 
sak for den enkelte E0S-stat ä regulere i overensstemmelse med individuelle tradisjoner og 
sasrskilte vilkär som gjelder pä deres territorium. 

37. Den britiske regjering hevder at det ikke er en ensartet moral standard i hele E0S-omrädet 
i forbindelse med sporsmäl av denne type. Regjeringen hevder videre at rettspraksis fra EF-
domstolen i sammenheng med unntak fra fr i bevegelighet er relevant i forbindelse med sporsmäl 
som gjelder direktivet artikkel 22. Som enhver sekundasrlovgivning mä direktivet tolkes i lys av 
traktatbestemmelsene om fr i bevegelighet av tjenester, spesielt traktatens artikkel 56 (forente 
saker C-427/93, 429/93 og 436/96 Bristol-Myers Squibb med flere mot Paranova [1996] ECR I -
3457, i avsnitt 27). 

38. Det samme generelle prinsippet fâr anvendelse i konteksten av f r i bevegelighet av 
tjenester som i konteksten av fri bevegelighet av varer, dvs at medlemsstatene har en berettiget 
interesse i â kontrollere utuktig materiale som importeres til deres territorium (sak 34/79 Regina 
mot Henn og Darby (sitert ovenfor) i avsnitt 21). Dette er bekreftet ved sak C-288/89 Collectieve 
Anlennevoorziening Gouda [1991] ECR 1-4007 i avsnittene 22-23, og sak C-353/89 
Kommisjonen mot Nederland [1991] ECR 1-4069, i avsnittene 29-30. Den britiske regjering 
hevder at regier i forbindelse med beskyttelse av mindreârige mot ä bli utsatt for pornografi klart 
faller innenfor omrâdet for dette prinsippet, og peker pâ at et tilsvarende prinsipp har vaert lagt til 
grunn av Den europeiske menneskerettighetsdomstol (Handyside, sitert ovenfor, i avsnitt 48). 
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39. The Government of the United Kingdom submits that the only interpretation of Articles 
2(2) and 22 that would accord with general principles of Community law and the satisfactory 
construction of the Directive is that the national authorities of the receiving State should apply 
Article 2(2) by reference to the measures that it has adopted pursuant to its obligations under 
Article 22. The question of whether other States, including the transmitting State, have either 
more liberal or more stringent rules, is irrelevant to the interpretation of Article 2(2)(a). The 
Government in particular draws attention to the following: (1) Article 22 is not addressed to 
individual broadcasters; (2) it would be contrary to principle for the Norwegian authorities to be 
required to construe Swedish law; (3) if Norwegian authorities were of the opinion that Swedish 
law was infringed, the proper remedy would be to bring the matter to the attention of the 
Commission or the E E A Joint Committee; (4) no such action is provided for by the tailpiece to 
Article 2(2); (5) discretion is conferred on both Norwegian and Swedish authorities as regards 
"appropriate measures" in Article 22, and it cannot be expected that the measures are the same; 
and (6) it appears that both Norwegian and Swedish law are considered by the competent E C and 
E E A authorities to comply with Article 22. 

40. As regards the conditions laid down in Article 2(2), the Government of the United 
Kingdom submits that it is true that, as a matter of general principle, that Article 56, and in 
particular the public policy exception recognized thereunder must be interpreted restrict!vely. The 
position under Articles 2(2) and 22 is different. The effect of these provisions is to replace the 
general principles by a formal procedure, applicable only under very restrictive conditions and 
under supervision by the Commission, whereby the E E A States retain a residual national 
competence to control television programmes of particular sensitivity. 

41. Under Article 2(2) (a) and (b), the receiving E E A State must assess the material by 
reference to its own national rules and on the same basis as it would apply to material broadcast 
by a domestic broadcaster. Its right to provisionally suspend broadcasts arises where material of 
this kind has been broadcast three times within a 12-month period. The United Kingdom submits, 
in answer to the fifth question, that the fact that material is repeatedly broadcast is not to be taken 
into account under Article 2(2)(a), as the provision is directed at the nature of the material 
contained in a broadcast. Under Article 2(2)(b) the jurisdiction of a receiving State to adopt 
suspensory measures does not arise until it has identified three occasions within a 12- month 
period during which a single broadcaster has infringed the national measures adopted pursuant to 
Article 22 in the manner laid down by Article 2(2)(a). 

Question 3 

42. As regards the issue raised by the third question, the Government of the United Kingdom 
refers to its submissions in Case C-3 27/93 R v Secretary of State for National Heritage ex parte 
Continental Television Bvio and others' at section 4.2, and to the amendments to Article 22 in 
Directive 97/36, designed to put this matter beyond doubt by separating the two sentences 
originally contained in Article 22. The Government of the United Kingdom proposes the 
following answer to the third question: 

"The exception contained in the second sentence of Article 22, first paragraph -
whereby programmes "which are likely to impair the physical, mental or moral 
development of minors" are not subject to the prohibition provided for in the first 

Case C-327/93 was removed from the register of the ECJ by order of 29 March 1996 of the 
President of the Court following the national court's withdrawal of the questions it had 
submitted. 
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39. Den britiske regjering hevder at den cnestc tolkningen av artikkel 2 nr 2 og 22 som ville 
vaere i samsvar med fellesskapsrettens generelle prinsipper og en tilfredsstillendc tolkning av 
direktivet, er at de nasjonale myndighetene i mottakerstaten bor anvende artikkel 2 nr 2 under 
henvisning til tiltakene det har vedtatt i henhold til dets forpliktelser etter artikkel 22. Sporsmälet 
om hvorvidt andre stater, innbefattet senderstaten, har enten mer liberale eller strengere regier cr 
irrelevant ved tolkningen av artikkel 2 nr 2 a). Regjeringen gjor sacrlig oppinerksom pä folgende: 
(1) Artikkel 22 er ikke rettet mot individuelle fjernsynsselskaper; (2) det ville vaere i strid med 
prinsipper for norske myndigheter ä pälegges ä tolke svensk lov; (3) dersom norske myndigheter 
var av den oppfatning at svensk lov var brutt, ville det riktige rettsmidlet vaere ä bringe forholdct 
til kunnskap hos Kommisjonen eller E0S-komiteen; (4) det er ikke äpnet for noen slik handling i 
sluttdelen av artikkel 2 nr 2; (5) bäde norske og svenske myndigheter er gitt skjonnsmargin när 
det gjelder "passende tiltak" i artikkel 22. og det kan ikke bli forventet at tiltakene er de samme; 
og (6) det synes som bäde norsk og svensk lov av kompetente E F - og E0S-myndigheter er antatt 
à vaere i overensstemmelse med artikkel 22. 

40. När det gjelder vilkârene fastsatt i artikkel 2 nr 2, hevder Den britiske regjering at det er 
riktig at, som et generelt prinsipp, mä artikkel 56. og spcsielt unntaket som der oppstilles om 
offentlig orden, tolkes restriktive Situasjonen er forskjellig under artikkel 2 nr 2 og 22. 
Virkningen av disse hestemmelsene cr ä erstatte de generelle prinsippene med en formell 
prosedyre som bare er anvendelig under svaert restriktive vilkär og under tilsyn av Kommisjonen, 
hvoretter E0S-statene beholder en gjenstäende nasjonal myndighet til ä kontrollere 
fjernsynsprogrammer av spesiell sensivitet. 

41. Etter artikkel 2 nr 2 a) og b) mä den mottakende E0S-staten vurdere materialet under 
henvisning til sine egne nasjonale regier og pä samme grunnlag som det ville ha anvendt pa 
materialet sendt av et innenlandsk fjernsynsselskap. Dens rett til midlertidig ä avbryte 
fjernsynssendinger oppstär hvor materiale av demie type har blitt sendt tre ganger i lopet av en 
période pâ 12 mâneder. Den britiske regjering hevder. som svar pâ det femte sporsmälet, at det 
faktum at materiale gjentarte ganger er sendt ikke skal tas i betraktning etter artikkel 2 nr 2 a) 
ettersom bestemmelsen er rettet mot arten av det materialet som en sending innebolder. Etter 
artikkel 2 nr 2 b) inntrer ikke mottakerstatens myndighet til midlertidig ä avbryte sendinger for 
den har identifisert tre tilfeller lopet av en période pâ 12 mâneder hvor et enkelt fjernsynsselskap 
har brutt de nasjonale tiltakene som er vedtatt i henhold til artikkel 22, pä den mäten som fastsatt 
i artikkel 2 nr 2 a). 

Sporsmäl 3 

42. Nâr det gjelder det tvistepunkt som er reist ved det tredje sporsmälet. viser Den britiske 
regjering til avsnitt 4.2 i sitt innlegg i sak C-327/93 R mot Secretory of State for National 
Heritage ex parte Continental Television Bvio med flere,1 og til endringene av artikkel 22 i 
direktiv 97/36, utformet for â fjeme enhver tvil om dette sporsmälet ved â skille de to setningene 
som opprinnelig var en del av artikkel 22. Den britiske regjering foreslâr folgende svar pâ det 
tredje sporsmälet: 

"Unntaket i artikkel 22 nr l andre setning, hvoretter programmer "som i alvorlig grad 
kan skade mindreâriges fysiske, mentale og moralske utvikling" er ikke gjenstand for 
forbudet fastsatt i artikkel 22 nr 1, forste setning, der "det ved valg av sendetid eller 

Sak C-372/93 ble ved kjennelse av domstolens President den 29 mars 1996 stroke! av E F -
domstolens saksregister som en folge av at den nasjonale domstol trakk tilbake de sporsmâlene 
den hadde fremlagt. 
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sentence of Article 22, first paragraph, "where it is ensured, by selecting (he time of 
(he broadcast or by any technical measure, that minors in the area of transmission will 
not normally hear or see such broadcasts" - does not extend to programmes "which 
might seriously impair the physical, mental or moral development of minors", 
identified in the first sentence of Article 22, first paragraph. " 

The E F T A Surveillance Authority 

43. The EFTA Surveillance Authority notes that Council Directive 89/552/EEC has been 
amended by Directive 97/36 E C of 30 June 1997. As this Directive had, in February 1998, not 
been incorporated into the E E A Agreement, the Authority's conclusions are not dependent on the 
existence of that Directive. 

Questions 1, 2 and 3 

44. The main purpose of the Directive is to ensure freedom to provide broadcasting services 
and in this respect the Directive lays down minimum rules. Among those rules are rules regarding 
jurisdiction over broadcasters, found in Article 2, first and second paragraph. Articles 2 and 3 of 
the Directive establish the so called "transmitting State principle", under which the transmitting 
State shall supervise the broadcasters which operate under their jurisdiction, the jurisdiction being 
based on the broadcaster's connection to that State's legal system (Joined Cases C-34/95, 35/95 
and 36/95 Konsumentombudsmannen v De Agostini Förlag AB and TV shop i Sverige A B 
[1997] E C R 1-3843. Under Article 2(2) E E A States are obliged not to interrupt broadcasts from 
other E E A States for reasons which fall within the fields co-ordinated by the Directive. 

45. Article 22 requires E E A States to ensure that broadcasts under their jurisdiction do not 
include programs containing pornography or gratuitous violence which might seriously impair the 
physical, mental or moral development of minors. The Authority submits that it is clear that the 
provision does not purport to lay down any standards for what might have such detrimental 
effects, the different values and scales in the E E A States explaining why no attempt has been 
made to provide for a common standard in this respect. In the absence of any indications in the 
Directive, the values and scales regarding impairment of the development of minors can only be 
sought for in the respective national laws. The Directive thus leaves it to each E E A State to 
define the level of pornography or gratuitous violence that might seriously impair the physical, 
mental or moral development of minors. 

46. In light of the answer proposed to the first question, the Authority submits that there is no 
need to answer the second question referred to the Court. As regards the third question, the 
Authority submits that it already follows from the construction and wording of Article 22 that the 
provision contains two different sets of prohibitions which operate under distinct conditions. This 
is supported by the legislative history of the provision and now by the amendments to the 
Directive, found in Directive 97/36/EC, which has clarified the issue without changing the 
substance of the rules. 

Questions 4 and 5 

47. The fourth and fifth questions concern the interpretation of Article 2(2) of the Directive. 
The E F T A Surveillance Authority points out that Article 2(2) constitutes an exception to the 
main rule of the Directive, which allows the receiving State to restrict the reception of television 
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ved andre tekniske tiltak serges for at mindreârige som befinner seg i sendeomrädet, 
vanligvis ikke ser eller horer slike sendinger" ikke gjelder programmer "som i alvorlig 
grad kan skade mindreâriges fysiske, mentale og moralske utvikling" som oppstilt i 
artikkel 22 nr 1, forste setning. " 

E F T A s overvâkningsorgan 

43. EFTAs overvâkningsorgan bemerker at râdsdirektiv 89/552/E0F har blitt endret ved 
direktiv 97/36/EF av 30 juni 1997. Da dette direktivet i februar 1998 ikke var gjort til del av 
E0S-avtalen, er overvâkningsorganets konklusjoner ikke avhengig av det direktivets eksistens. 

Sporsmäl 1, 2 og 3 

44. Hovedformâlet med direktivet er â sikre frihet til â yte fjernsynsstjenester, og i denne 
henseende fastsetter direktivet minimumsregler. Blant disse reglene er det regier som gjelder 
myndighet over fjernsynsselskaper, som finnes i artikkel 2 nr 1 og 2. Direktivet artiklene 2 og 3 
etablerer det säkalte "senderstatsprinsippet", hvoretter senderstaten skal ha tilsyn med 
fjernsynsselskaper som opererer under deres myndighet, en myndighet som baseres pâ 
fjernsynsselskapets tilknytning til dens statens rettssystem (forente saker C-34/95, 35/95 and 
36/95 Konsumentombudsmannen mot De Agostini Förlag AB og TV shop i Sverige AB [1997] 
E C R 1-3843). E0S-stater er etter artikkel 2 nr 2 forpliktet til ikke â avbryte sendinger fra andre 
E0S-stater av grunner som faller innenfor omrâdet koordinert av direktivet. 

45. Artikkel 22 krever at E0S-statene sikrer at fjernsynsselskaper som er underlagt deres 
myndighet ikke inkluderer programmer som innebolder pornografi eller umotivert void som i 
alvorlig grad kan skade mindreâriges fysiske, mentale eller moralske utvikling. 
Overvâkningsorganet hevder at det er klart at bestemmelsen ikke har til hensikt à fastsette noen 
standarder for hva som kan ha slike skadelige virkninger. De forskjellige verdinormene i E 0 S -
statene forklarer hvorfor det ikke har vesrt gjort forsok pâ ä gi en fellesstandard pâ dette omrâdet. 
I fravaeret av holdepunkter i direktivet, kan verdinormene nâr det gjelder svekkelsen av 
mindreâriges utvikling bare sokes i de respektive nasjonale lovene. Direktivet overlater sâledes til 
hver EOS-stat â definere nivâet av pornografi eller umotivert void som i alvorlig grad kan skade 
mindreâriges fysiske, mentale eller moralske utvikling. 

46. I lys av forslaget til svar pâ det forste sporsmälet, hevder overvâkningsorganet at det ikke 
er behov for â svare pâ det andre sporsmälet som er forelagt Domstolen. Nâr det gjelder det tredje 
sporsmälet, hevder overvâkningsorganet at det allerede folger av oppbygningen av og ordlyden i 
artikkel 22 at bestemmelsen innebolder to forskjellige sett av forbud som far anvendelse under 
besternte vilkär. Dette er störtet av bestemmelsens forhistorie og nä av endringene til direktivet 
som finnes i direktiv 97/36/EF, som har klargjort sporsmälet uten â endre reglenes 
meningsinnhold. 

Sporsmäl 4 og 5 

47. Det fjerde og det femte sporsmälet gjelder tolkningen av direktivet artikkel 2 nr 2. E F T A s 
overvâkningsorgan peker pä at artikkel 2 nr 2 utgjor et unntak fra hovedregelen i direktivet, som 
tillater mottakerstaten til à begrense mottaket av fjersynssendinger under forutsetning av at visse 
vilkär er oppfylt. E F T A s overvâkningsorgan foreslär folgende svar pä det fjerde sporsmälet: 
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broadcasts, provided that certain conditions are fulfilled. ESA submits the following answer to 
the fourth question: 

"A mere infringement of Article 22 is not sufficient in order to suspend broadcasts 
according to Article 2(2), as under the latter provision the infringement has to be 
manifest, serious and grave. An infringement of Article 22, first paragraph, first 
sentence, will normally be considered serious and grave. " 

48. As regards the fifth question, the EFTA Surveillance Authority submits that all 
conditions listed in sub-paragraphs (a) to (d) of Article 2(2) must be fulfilled in order for the 
receiving State to restrict retransmission of broadcasts. (Opinion of Advocate General Lenz in 
Case C-11/95 Commission v Belgium [ 1996j ECR 1-4115). The answer to the fifth question is 
thus, in the submission of the EFTA Surveillance Authority, the following: 

"Both sub-paragraphs (a) and (b) of Article 2(2) have to be fulfilled in order for an 
EEA State to apply the exemption in Article 2(2) to suspend retransmission of television 
broadcasts from another EEA Stale. " 

The Commission of the European Communities 

49. The Commission of the European Communities proposes that the first question asked 
should be answered to the effect that no common standard has been established as to what "might 
seriously impair the physical, mental or moral development of minors", but that each EU and 
EFTA country enjoys a considerable margin of discretion in determining the kind of programmes 
which are to be deemed to have the damaging effects referred to in Article 22 of the Directive. 
The Commission points out that even if Article 22 of the Directive should, in principle, have a 
uniform meaning common to all the Member States of the EU and EFTA countries, the nature of 
the concepts involved makes it inevitable that there will be differences of interpretation from one 
country to another, depending on different traditions and value systems. 

50. Except in certain extreme cases, it is very difficult to determine objectively exactly what 
programmes are covered by Article 22, first sentence. Inevitably, therefore, each individual EU 
and EFTA country retains a margin of discretion in determining what programmes must be 
banned. The Commission notes that it has consistently adopted the position that a Member State 
retains the capacity to define the terms "pornography" and what "might seriously 
impair...minors" in accordance with their national moral standards. This is, in the Commission's 
submission, in conformity with the jurisprudence of the European Court of Human Rights 
concerning Article 10 of the European Convention on Human Rights, the Article mentioned in the 
eighth recital of the Directive. This case law provides valuable guidance as to how the balance 
should be struck between freedom of information and protection of the rights of others, and leaves 
a certain supervisory function to the European Court of Human Rights, which will find a breach 
of Article 10 i f the Member State's discretion has been exercized in an entirely unreasonable way. 
The Commission refers to the Handyside Case, the Case of Müller and Others and, in the context 
of religious values, the Otto-Preminger Institute Case (all cited above). 

51. The Commission submits that it is reasonable to follow the same approach as does the 
European Court of Human Rights in interpreting Article 22 of the Directive. An infringement of 
Article 22 could thus only be found where a State had clearly exceeded the margin of discretion 
allowed it. 
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"Et brudd bare pä artikkel 22 er ikke tilsirekkelig til â avbryte sendinger i henhold til 
artikkel 2 nr 2, da bruddet etter den sistnevnte bestemmelsen mâ vœre äpenbart, 
vesentlig og alvorlig. Et brudd pä artikkel 22 nr 1, forste setning, vil normalt betraktes 
som vesentlig og alvorlig. " 

48. Nâr det gjelder det femte sporsmälet, hevder EFTAs overvâkningsorgan at alle vilkârene 
som er oppregnet i artikkel 2 nr 2 bokstav a) til d) mâ vaere oppfylt for at mottakerstaten skal 
kunne begrense videreforingen av sendinger (uttalelse av generaladvokat Lenz i Case C-ll/95 
Kommisjonen mot Belgia [1996] ECR 1-4115). EFTAs overvâkningsorgan foreslär derfor 
folgende svar pâ det femte sporsmälet: 

"Bade bokstav a) og b) i artikkel 2 nr 2 mâ vœre oppfylt for at en E0S-stat skal kunne 
anvende unntaket i artikkel 2 nr 2 og avbryte videresending av fjernsynssendinger fra 
en annen E0S-stal. " 

Kommisjonen for De europeiske fellesskap 

49. Kommisjonen for De europeiske fellesskap foreslâr at det forste sporsmälet som er 
forelagt bor besvares i den retning at det ikke har blitt etablert noen telles standard for hva som " i 
alvorlig grad kan skade mindreâriges fysiske, mentale eller moralske utvikling", men at hvert EU-
og EFTA-land nyter en betydelig skjonnsmargin i avgjorelsen av den type program som skal 
anses â ha de skadelige virkningene som det er vist til i direktivet artikkel 22. Kommisjonen peker 
pâ at selv om direktivet artikkel 22 i prinsippet bürde ha en ensartet betydning feiles for alle EU-
og EFTA- medlemsstatene, gjor arten av begrepene det her er tale om det uunngâelig at det vil bli 
forskjeller i tolkningen fra et land til et annet avhengig av forskjellige tradisjoner og 
verdiordninger. 

50. Med unntak av i visse ekstreme tilfeller er det meget vanskelig â avgjore objektivt eksakt 
hvilke programmer som er omfattet av artikkel 22 forste setning. Det er derfor uunngâelig at 
hvert enkelt EU- og EFTA-land fortsatt har en skjonnsmargin i avgjorelsen av hvilke programmer 
som mâ forbys. Kommisjonen bemerker at den konsekvent har inntatt den holdningen at en 
medlemsstat sitter igjen med en kompetanse til â definere begrepene "pornografi" og hva som " i 
alvorlig grad kan skade ... mindreârige" i overensstemmelse med sine nasjonale moralnormer. 
Dette er, etter Kommisjonens oppfatning, i overensstemmelse med Den europeiske 
menneskerettighetsdomstols rettspraksis om Den europeiske menneskerettighetskonvensjon 
artikkel 10, artikkelen som er nevnt i fortalens âttende ledd. Denne rettspraksisen gir verdifull 
veiledning om hvorledes balansen bor firmes mellom retten til informasjon og beskyttelsen av 
andres rettigheter, og overlater en viss kontrollfunksjon til Den europeiske 
menneskerettighetsdomstol som vil finne brudd pä artikkel 10 dersom medlemsstatens skjonn har 
blitt utovet pâ en belt urimelig mäte. Kommisjonen viser til Handyside-saken, saken Müller med 
flere og, i forhold til religiose verdier, saken Otto-Preminger Institute (alle sitert ovenfor). 

51. Kommisjonen hevder at det er rimelig â folge den samme tilnasrming som Den europeiske 
menneskerettighetsdomstol ved tolkningen av direktivet artikkel 22. En overtredelse kunne sâledes 
bare bli funnet der en s tat klart hadde overskredet skjonnsmarginen den er tillatt. 
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52 The Conm^ission submits that possible confiict between different national standards can 
iupractice be solved by me receiving State having recourse to Article 2(2) of the Directive,This 
has been done onanumher of occasions where offending material has ceased to be retransmitted 
in me receiving State 

53 f u l i g h t o f the answer to thef i rs t question. theContmission submits that thesecond 
question does not require an answer 

54 As regards the third question, the Commission retors to the intention ofthe legislator and 
the clarification made with Directive 97/36. and submits that the answer to the question must he 
in the negative. Article 22 sets out r^o different categories of programmes: those which might 
"seriously" impair the physical, mental or moral development of minors and those other 
programmes which are likely to impair the physical^mental or moral development of minors, 

55 The fourth question has. in the Commission's submission, to be answered in the 
affirmative, since Article 2(2)(a) requires not merely an infringement ofArticle 22. but one that is 
manifest, serious and grave, 

56 As to the fifih question, the Commission submits that both Article 2(2)(a) and (b)have to 
be satisfied. The repeated nature of an infringement isrelevantonlyfor the assessment under 
Article 2(2)(b);thefact that an infringement has already occurred in the past is not relevantfor 
determining the gravity ofanother infringement occurring later 

ThôrVilhiâlmsson 
Judge-Rapporteur 
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52 Kornmisjonen hevder at mtdigkonfiil^ mellom tbrskjellige nasjonale standarderinraksis 
kan loses ved at mottakerstaten tar direl^ivetartikkel2nr2tilhjeln.Dette har hlittgjort en rekke 
ganger der stotende materiale har onphortâhlivideresendtimottakerstaten. 

53 l l y s a v s v a r e t n â det rorstesporsmâlet.hevderKommisjonen at det andre snorsmâlet 
ikke krever noe svar 

54 Nâr det gjelder det tredje snorsmâlet. viser Kotnmisjonen td lovgivers intensjon og 
klargjoringen gjort ved direl^iv 97/36. og hevder at det sporsmälet mâhesvaresnegativt. Artikkel 
22 oppstiher to forskjellige typer avprograrmner; de som " i alvorlig grad" kan skade den rysiske. 
mentale eller moralske ntviklingen til mindreârige og de andre programmene der det er santtsynlig 
at de skader den fysiske. mentale eller moralske ntviklingen til mindreârige. 

55 Det fierde sporsmälet mâetterKommisjonensoppratninghlihesvarthekrettendesiden 
artikkel2nr2a) ikke hare krever en overtredelseav artikkel 22.men en som er som er âpenhar. 
vesentlig og alvorlig 

56 Nâr detgjelder det femte sporsmälet. hevder Kommisjonen at h â d e a r t i k k e l 2 n r 2 a ) o g 
h)mäva^reopprylt.Et hrnddsgjentagnekaral^er er hare relevant rbrvnrderingen etter art̂  
nr2h); det t^l^nm at et hrndd allerede har inntrnr^tirbrtiden er i ^ 
alvorlighetenavetannethrnddirmtrttffettidligere 

Thôrvtlhjâlmsson 
Sakstbrheredendedommer 
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Case E-9/97 

E r l a Mar ia Sveinbjörnsdott ir 
v 

The Government of Iceland 

(Request for an advisory opinion from Héraôsdômur Reykjavikur 
(Reykjavik City Court), Iceland) 

(Council Directive 80/987/EEC - Incorrect implementation of a directive 
I / a W f y EF7% Aa/e^ 

Advisory Opinion o f t h e Court, 10 December 1998 97 
Report fo r the Hearing 115 

Summary o f the Advisory Opinion 

1. It follows both from the aim of 
the Directive, which is to provide a 
minimum level o f protection for all 
employees, and from the exceptional 
nature of the possibility of exclusion 
allowed for by Article 1(2) of the 
Directive, that that provision cannot be 
interpreted broadly. It follows from the 
wording of the Directive that the 
Contracting Parties may only exercise 
the right to exclude certain categories of 
employee by virtue of Article 1(2) of the 
Directive in so far as the exceptions are 
listed in the Annex to the Directive. This 
interpretation is further supported by the 

fact that the Annex would be deprived 
of much of its purpose i f the Contracting 
Parties were free to exclude categories 
of employee not listed there. 

2. The expression "direct relative" 
in item H 4 in Point 24 of Annex X V I I I 
must be interpreted as referring only to 
relatives in direct line of ascent or 
descent. Consequently, siblings are not 
covered by the expression. 

3. Article 10(a) must be interpreted 
as not allowing the application, as a 
measure against abuse, of a provision of 
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Mal E-9/97 

Erla Maria Sveinbjörnsdöttir 
gegn 

islenska n'kinu 

(Beiöni um raögefandi âlit frâ Héraôsdômi Reykjavikur) 

(Tilskipun râdsins 89/987/EBE - Landsrétlur ekki réttilega lagaôur aô âkvœôum 
tilskipunar - Skadabôtaâbyrgd EFTA-rîkis) 

R a ö g e f a n d i âlit döms tö l s in s f r â 10. desember 1998 
Skyrsla f r a m s ö g u m a n n s 

Samantekt 

1. I>aö leiöir beeöi af pvi markmiöi 
tilskipunarinnar aö maela fyrir um 
lâgmarksvernd allra launpega og pvi aö 
um sérstaka undanpâguheimild er aö 
reeöa i 2. mgr. 1. gr. tilskipunarinnar, aö 
äkveeöiö veröur ekki skyrt rümt. baö 
leiöir af oröalagi tilskipunarinnar aö 
samningsaöilum er einungis heimilt aö 
undanpiggja kröfur tiltekinna hôpa 
samkvsemt 2. mgr. 1. gr. hennar meö pvi 
aö telja pâ upp i viöauka viö tilskipunina. 
J>â styöur paö pessa tülkun aö viöaukinn 
yröi Utils viröi ef samningsaöilar gaetu aö 
vild ütilokaö hôpa launpega sem ekki 
eru taldir par. 

III. kafli. Âkvarôanir dömstolsins: Mal E-9/97 

97 
115 

2. Oröalagiö "direct relative" / 
"settingi i beinan legg" i liö H.4. i 24. t l . 
X V I I I . viöauka veröur aö tülka svo aö 
baö taki aöeins til aettingja i beinan legg, 
upp â viö og niöur â viö. A f pvi leiöir aö 
undanpâgan naer ekki til systkina. 

3. Tülka veröur a liö 10. gr. 
tilskipunarinnar svo aö nun heimili ekki 
raöstafanir til aö koma i veg fyrir 
misnotkun sem felast i pvi aö lög ütiloki 
almennt systkini eiganda verulegs 
hlutafjâr i gjaldprota fyrirtaeki, sem bau 
eru launbegar hjâ, frâ greiöslum frâ 
abyrgöasjööi launa. 
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nations law generally excluding a 
sibling of a major shareholder In the 
Insolvent employer from compensation 
from the wage guarantee fund. 

4 Article 10(h) of the Directive 
must he Interpreted as precluding the 
application ofaprovision of national law 
according to which siblings o f a m a j o r 
shareholder in the insolvent employer 
company are generally not entitled to 
compensation from tbewage guarantee 
fund 

5 Gne of the main objectives of the 
Agreement is to createahomogeneous 
^ A . T b i s homogeneity objective is also 
expressed in tbe fourth and fifteenth 
recitals of the Preamble to the f3f^A 
Agreement 

6 The provisions o f the f ^ A 
Agreement are, to a great extent, 
intended for the benefit of individuals 
andeconomic operators throughout the 
European economic Area Therefore, 
tbe proper functioning of tbe f2T^A 
Agreement is dependent on those 
individuals and economic operators 
being able to rely on tbe rights thus 
intendedfor their benefit 

7 The T ^ A Agreement is an 
international treaty which 
containsadistinct legal order o f i t s own 
The f ^ A Agreement does not establish 
acustoms union but an enhanced free 
trade area Tbe dep tbo f integration o f 
the ^ A Agreement is lessfarreacbing 
than under tbei^CTreaty, but tbe scope 
and tbe objective o f the ^ A Agreement 
goes beyond what is usual for an 
agreement under public international 
law 

^ The homogeneity objective and 
the objective ofestablishing the right of 
individual and economic operators to 
equal treatment andequalopportunities 
are so strongly expressed in the f5T^A 
Agreement that the f^FTA Statesmust 
be obliged toprovide for compensation 
for loss and damage caused to an 
individual by incorrect implementation 
ofadirective 

9 f t follows from A r t i c l e 7 f ^ 8 A 
and Protocol 35 to the ^ A Agreement 
that the ^ A Agreement does not entail 
a transfer of legislative powers 
ffowever, the principle o f State liability 
m u s t b e s e e n a s a n i n t e g r a l p a r t o f t h e 
f ^ A Agreement as such 

10 The conditions under which such 
liability gives rise to a right to 
compensation must depend on the 
nature of thebreach of theobl igat ions 
thereunder which has caused the loss or 
damage. Firstly, the directive in question 
must be intended to confer rights on 
individuals, the content o fwh ich can be 
identifiedon the basis of the provisions 
o f t h e Directive Secondly, the breach 
on tbe part o f the State concerned must 
be sufficiently serious Thirdly, there 
must beacausal link between tbe breach 
oftheState^sobligationandthelossand 
damage suffered by tbe injured parties 
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4. Tülka veröur b liö 10. gr. 
tilskipunarinnar svo aö hün komi \ veg 
fyrir aö beitt se akvaeöum innlendra laga 
sem fei a i sér aö systkini eiganda 
verulegs hlutafjâr i gjaldbrota fyrirtaeki, 
sem bau eru launbegar hjâ, eigi almennt 
ekki rétt â greiöslu frâ abyrgöasjoöi 
launa. 

5. Eitt meginmarkmiö EES-
samningsins er aö mynda einsleitt 
Evröpskt efnahagssvœôi. betta 
einsleitnimarkmiö kemur einnig fram i 
f jöröa og fimmtânda liö aöfaraoröa EES-
samningsins. 

6. Akvasöum EES-samningsins er i 
rikum masli astlaö aö vera til hagsbôta 
einstaklingum og aöilum i atvinnurekstri 
â öllu Evrôpska efnahagssvasöinu. bvi 
veltur framkvsemd samningsins â bvi aö 
einstaklingar og lögaöilar, sem tryggö 
eru pessi réttindi, geti byggt â beim. 

7. EES-samningurinn er 
pjoörettarsamningur sem er sérstaks 
eölis (sui generis) og sem felur i sér 
sérstakt og sjâlfstaett réttarkerfi. EES-
samningurinn kemur ekki â fôt 
tollabandalagi heldur b^ouöu 
friverslunarsvaeöi. Samruni sä sem EES-
samningurinn maelir fyrir um gengur ekki 
eins langt og er ekki eins viöfemur eins 
og samruni sä sem Romarsamningurinn 
stefnir aö. Hins vegar ganga markmiö 
EES-samningsins lengra og gildissviö 
bans er viötaekara en venjulegt er um 
bjôôréttarsamninga. 

8. Markmiöiö um einsleitni og baö 
markmiö aö koma â og tryggja rétt 
einstaklinga og aöila i atvinnurekstri til 
jafnraeöis og jafnra taskifaera koma svo 
skyrt fram i EES-samningnum, aö 
EFTA-rikjunum, sem aöild eiga aö 
samningnum, ber skylda til aö sjâ til bess 
aö baö tjon fâist beett sem hlyst af bvi aö 
landsréttur er ekki réttilega lagaöur aö 
tilskipunum. 

9. Daö leiöir af 7. gr. EES-
samningsins og bôkun 35 viö bann aö 
EES-samningurinn felur ekki i sér 
framsal löggjafarvalds. Meginreglan um 
skaöabötaäbyrgö rikisins er bins vegar 
hluti EES-samningsins. 

10. Skilyröi bôtaréttar sem leiöir af 
reglunni fara eftir eöli beirrar vanraekslu 
rikisins â samningsskuldbindingum sem 
rekja ma tjoniö t i l . I fyrsta lagi veröur 
baö aö felast i tilskipuninni aö 
einstaklingar öölist tiltekin réttindi og 
äkveeöi tilskipunarinnar veröa aö bera 
meö sér hver bau réttindi eru. I ööru lagi 
veröur aö vera um naegilega alvarlega 
vanraekslu â skuldbindingum rikisins aö 
rasöa. I priöja lagi veröur aö vera 
orsakasamband milli vanraekslu rikisins â 
skuldbindingum sinum og bess tjöns sem 
tjônboli veröur fyrir. 
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A D V I S O R Y O P I N I O N O F T H E C O U R T 
10 December 1998* 

(Council Directive 80/987/EEC - Incorrect implementation of a directive 
- Liability of an EFTA State) 

In Case E-9/97 

REQUEST to the Court under Art ic le 34 o f the Agreement between the E F T A 
States on the Establishment o f a Surveillance Authori ty and a Court o f Justice by 
H é r a ô s d é m u r Reykjavikur (Reykjavik City Court) fo r an Advisory Opinion i n the 
case pending before i t between 

E r l a M a r i a Sve inbjörnsdöt t ir 

and 

The Government of Iceland 

on the interpretation o f Art ic le 6 o f the EEA Agreement and Counci l Directive 
80/987/EEC, as amended by Council Directive 87/164/EEC, and referred to i n 
Point 24 o f Annex X V I I I to the EEA Agreement. 

T H E COURT, 

composed of: Björn Haug (Judge-Rapporteur), President, Thor Vi lh jâ lmsson and 
Carl Baudenbacher, Judges, 

Registrar: Gunnar Selvik 

after considering the written observations submitted on behalf of: 

Language of the request for an Advisory Opinion: Icelandic. 
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R A D G E F A N D I Â L I T 
10. desember 1998* 

(Tilskipun râôsins 89/987/EBE - Landsréttur ekki réttilega lagaôur ad âkvœôum 
tilskipunar - Skadabôtaâbyrgd EFTA-rikis) 

Mal E-9/97 

BEIDNI um raögefandi âlit EFTA-dômstôlsins, samkvaemt 34. gr. sarnningsins 
mil l i EFTA-rikjanna um stofnun eftirlitsstofnunar og dômstols, frâ Heraösdömi 
Reykjavikur i mâli sem rekiö er fyrir dömstölnum 

Erla Maria Sveinbjörnsdöttir 

gegn 

islenska n'kinu 

varöandi mlkun 6. gr. EES-samningsins og tilskipunar raösins 80/987/EBE, eins 
og tilskipiminni var breytt meö tilskipun raösins 87/164/EBE. Visaö er t i l 
tilskipunarinnar i 24. t l . X V I I I . viöauka viö EES-samninginn. 

DÔMSTÔLLINN, 

skipaöur: Björn Haug (framsögumanni), forseta, >6r Vimjâlmssyni og Carl 
Baudenbacher, domurum, 

dômritari: Gunnar Selvik, 

hefur, meö t i l l i t i t i l skriflegra greinargeröa frâ: 

Beiöni um raögefandi âlit var â islensku. 
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the p la in t i f f , Erla Mar ia Sveinbjörnsdöt t i r , represented by Counsel Stefan 
Geir hé r i s son , L ö g m e n n Klapparstig; 

the defendant, the Government o f Iceland, represented by Counsel A m i 
Vi lh j â lmsson , Adelsteinsson & Partners, assisted by Mar t in Eyjolfsson, 
Legal Off icer , Min is t ry fo r Foreign Af fa i r s ; 

the Government o f Norway, represented by Jan Bugge-Mahrt, Assistant 
Director General, Royal Minis t ry o f Foreign Af fa i r s , acting as Agent; 

the Government o f Sweden, represented by Erik Brattgard, Director, 
Min i s t ry f o r Foreign Af fa i r s , acting as Agent; 

the Government o f the United Kingdom, represented by D a w n Cooper, 
Treasury Solicitor 's Department, acting as Agent; 

the E F T A Surveillance Authori ty , represented by Hakan Bergl in, Director, 
Legal & Executive Af fa i r s Department, acting as Agent and assisted by 
Bjamveig Eiriksdortir and Anne-Lise H . Rolland, Off icers o f that 
Department; 

the Commission o f the European Communities (hereinafter "EC 
Commission"), represented by Peter Jan Kui jper and Dimitr ios 
Gouloussis, both Legal Advisers in its Legal Service, acting as Agents; 

having regard to the Report for the Hearing, 

after hearing the oral observations o f the plaintiff, the defendant, the Government o f 
Norway, the Government o f Sweden, represented by Anders Kruse, Director 
General, Ministry for Foreign Affairs , the EFTA Surveillance Authority and the EC 
Commission at the hearing on 17 September 1998, 

gives the fo l lowing 

Advisory Opinion 

Facts and Procedure 

1 B y an order dated 5 November and a request dated 12 November 1997, registered 
at the Court on 18 November 1997, H é r a ô s d ô m u r Reykjavikur (Reykjavik Ci ty 
Court) o f Iceland made a request fo r an Advisory Opinion i n a case pending 
before i t between Erla Mar ia Sveinbjörnsdöt t i r , p la int i f f , and the Government o f 
Iceland, defendant. 
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Stefnanda, Er lu M a n u Sve inb jömsdö t tu r . I fyr i r svar i er Stefan Geir 
t>orisson hr l . , L ö g m e n n Klapparstig; 

Stefndu, rikisstjörn Islands. I fyr i rsvar i er A m i V i lh j â lmsson hr l . , A & P 
L ö g m e n n og honum t i l aös toöar sem raög ja f i er Mar t in Ey jô l f s son , 
lögfrasöingur i utani ik i s raöuneyt inu ; 

Rik i ss t jö rn Noregs. I fyr i rsvar i sem u m b o ö s m a ö u r er Jan Bugge-Mahrt, 
aös toöarde i lda r s t jö r i i konunglega u t amik i s r äöuney t inu ; 

R ik i s s t jö rn Svib jööar . I fyr i rsvar i sem u m b o ö s m a ö u r er Er ik Brat tgärd , 
de i ldars t jö r i i u t anr ik i s raöuney t inu ; 

R ik i s s t jö rn S tö ra -Bre t l ands og N o r ö u r Irlands ("r ikiss t jörn Bretlands"). I 
fy r i r svar i sem u m b o ö s m a ö u r er Dawn Cooper, lagadeild 
f j â rmâ la râôuney t i sins ; 

Ef t i r l i t ss tofnun EFTA. I fyr i rsvar i sem u m b o ö s m a ö u r er H ä k o n Berglin, 
de i ldars t jör i lagadeildar Eftir l i tsstofnunar E F T A og honum t i l aös toöar 
sem r ä ö g j a f a r era Bjamveig Eir iksdöt t i r og Anne-Lise H . Rolland, 
lögfraeöingai i dei ldinni ; 

F r a m k v a s m d a s f j ö m E v r ö p u b a n d a l a g a n n a ( " f r amkvaemdas t jömin" ) . I 
fy r i r svar i sem u m b o ö s m e n n era Peter Jan Kui jper og Dimit r ios 
Gouloussis, lögfraeöilegir r äög ja fa r h j â lagadeild; 

m e ö t i l l i t i t i l skyrslu f r a m s ö g u m a n n s og munnlegs mâ l f lu tn ings stefnanda, 
stefnda, rikisstjörnar Noregs, r ik i s s t jö raa r Svib jööar , i fyr i r svar i Anders Kruse, 
de i ldars t jör i i u tanr ik i s raöuneyt inu , Eft ir l i tsstofnunar E F T A og 
f r a m k v a s m d a s t j ö m a r i n n a r bann 17. September 1998, 

latiö uppi svoh l jööand i 

Raögefand i älit 

Mâlsatvik og medferd mâlsins 

1 M e ö u r skurö i f r a 5. n ö v e m b e r 1997 og be iöni dagsettri 12. november 1997, sem 
skraö var h j â d ô m s t ô l n u m 18. n ö v e m b e r 1997, öskaöi H e r a ö s d ö m u r Reykjavikur, 
Islandi, e f t i r r a ö g e f a n d i âliti i mâl i sem rekiö er f y r i r d ô m s t ô l n u m m i l l i Er lu 
M a n u S v e i n b j ö m s d ö t t u r , stefnanda, og islenska rikisins, stefnda. 
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2 Ms Sveinbjö tnsdot t i r , tbe p l a in t i f f in the case before the national court, had been 
employed f o r a n u m b e r o f years a t amacb ine workshop when she was dismissed 
t o m b e r position 1994 w i t h e f f e c t f r o m 1 January 
1995.The p l a i n t i f f was dismissed wi th six months 'not ice and was not required 
to work during 
1995. Gn 22 March 1995, tbe machine workshop was declared insolvent. 

3 Ms Sve inb jörnsdöt t i r t i led claims against both the insolvency estate o f the 
machine workshop and the Icelandic Wage Guarantee Fund, claiming payment o f 
w a g e s f o r t h e n o t i c e p e r i o d , unpaid wageincreases, vacancy pay f r o m 1 May 
1994 to the end o f the notice period, / ^ unt i l 30 June 1995, vacancy pay 
supplement andaDecember wage supplement, in total 743 844 Icelandic crowns. 
Both claims were subsequently rejected 

4 The claim against the insolvency estate was rejected on the grounds that the 
p l a in t i f f was the sister o f the holder o f 40^o o f the shares in the machine 
workshop, so that her claim could not he given privileged status. Reference was 
made to Art ic1e112 i n conjunction w i t h At^tic1e3of the Icelandic Insolvency Ac t 
^ ^ ^ ^ ^ ^ ^ ^ 
Artic1e112 o f the Inso lvencyAct provides that claims fo r unpaid wages, etc.are, 
asageneral rule, privileged hut makes an exception fo r claims hy persons "close" 
to t h e i n s o l v e n t e n t i f y . f h e e x p r e s s i o n " d o s e " is d e f i n e d i n Art ic le 3 o f t h e 
Inso lvencyAct and comprises ^ ^ ^ ^ the relationship h e t w e e n a p e r s o n a n d a 
company owned toacons iderable extent b y a a n o t h e r person to w h o m the f i rs t 
person is "related through direct descent or collateral relation". 

5 The claim against the Wage Guarantee Fund was rejected on the grounds that the 
p l a i n t i f C s c l a i m had not been recognised asapr iv i l eged claim in the insolvency 
estate.Reference was also made to A r t i c i e 5 , f i r s t paragraph, and A r t i c l e ^ o f the 
Wage Guarantee Fund Ac t ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^ ^ 
N o 53/1993) (hereinafter t h e " W a g e G u a r a n t e e F u n d A c t " ) A r t i c 1 e 5 , f i r s t 
paragraph o f t h a t A c t provides that the guarantee covers claims fo r unpaid wages, 
e tc . "which have been recognised as privileged claims under the Inso lvencyAct" . 
A r t i c i e ^ e x c l u d e s f r o m the scope o f theWage Guarantee Fund ^ ^ ^ ^ claims 
f r o m persons who have held 5^o or more o f t h e share capital in an insolvent j o i n t 
stock company, and claims f r o m the spouse o f such a person "and also his 
relatives i n direct line o f descent and the spouse o f any relative in direct line o f 
descent" 

6 The p l a i n t i f f then brought an action fo r compensation against the Government o f 
Iceland w i t h a w r i t o f summons served on tbe defendant o n 1 2 March 1997 In 
the w r i t o f s u n r n ^ o n s t h e p l a in t i f f s u b m i f t e d t h a t t h e G o v e r n m e n t is l i a b l e f o r 
d a m a g e s f o r n o t h a v i n g a d j u s t e d i t s n a t i o n a l l e g i s l a t i o n c o r r e c t l y t o t h e E F A 
Agreement, /.^. f o r not having adapted national legislation (Art ic le 5, f i rs t 
paragraph, and A r t i c l e ^ o f t b e W a g e Guarantee Fund Act and A r t i c i e 1 1 2 , th i rd 
paragraph,of the 1 n s o 1 v e n c y A c t , c f A r t i c 1 e 3 o f that Ac t ) correctly to the act 
referred to i n p o i n t 2 4 o f Annex XV111 to the F F A Agreement. 
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Stefnandi mâlsins fyrir héraôsdômi, Erla Maria Sveinbjörnsdöttir, haföi starfaö 
um langt ârabil â vélaverkstaeôi er henni var sagt upp störfum meö uppsagnarbréfi 
dags. 29. desember 1994 og skyldi uppsögnin taka gildi 1. janüar 1995. 
Uppsagnarfrestur var 6 manuöir og var vinnuframlags hennar ekki öskaö i 
uppsagnarfrestinum. Stefnandi fékk greidd laun til 12. mars 1995. bann 22. mars 
1995 var vélaverkstaeôiô tekiö til gjaldbrotaskipta. 

Stefnandi lysti kröfu sinni i fjrotabuiö og kraföist jafnframt greiöslu frâ 
Abyrgöasjööi launa. Kraföist stefnandi launa â uppsagnarfresti, ögreiddrar 
haekkunar â launin, orlofs frâ 1. mai 1994 üt uppsagnarfrestinn t i l 30. jüni 1995, 
orlofsuppbötar og desemberuppbötar, samtals kr. 743.844. Baöum kröfum 
stefnanda var hafnaö. 

Kröfu stefnanda â hendur brotabüinu var hafnaö â beim forsendum aö stefnandi 
vaeri systir eiganda 40% hlutafjâr i vélaverkstaeôinu og vaeri bvi ekki unnt aö 
viöurkenna kröfuna sem forgangskröfu i büiö. bvi ti l stuönings var visaö til 112. 
gr., sbr. 3. gr., laga nr. 21/1991 um gjaldbrotaskipti (her eftir "lög m. 21/1991" 
eöa "gjaldbrotaskiptalög"). Samkvaemt 112. gr. gjaldprotaskiptalaga njöta kröfur 
um ögreidd laun og kröfur svipaös eölis aö jafnaöi forgangsréttar, en peir sem eru 
"nâkomnir" protamanni njöta ekki pess réttar fyrir kröfum sinum. Oröiö 
"nâkomnir" er skilgreint i 3. gr. gjaldprotaskiptalaga og tekur m a. t i l manns og 
félags, sem maöur honum nâkominn â verulegan hlut i . Pä segir aö nâkomnir séu 
beir sem eru "skyldir i beinan legg eöa fyrsta liö t i l hliöar". 

Kröfu stefnanda â hendur Abyrgöasjööi launa var hafnaö â beim forsendum aö 
krafan heföi ekki veriö viöurkennd sem forgangskrafa i brotabüiö. Pä var visaö til 
1. mgr. 5. gr. og 6. gr. laga nr. 53/1993 um äbyrgöasjöö launa vegna gjaldbrota 
(her eftir "lög nr. 53/1993" eöa "lög um äbyrgöasjöö launa"). Samkvaemt 1. mgr. 
5. gr. laganna tekur äbyrgö sjöösins ti l tilgreindra krafna "sem viöurkenndar hafa 
veriö sem forgangskröfur semkvaemt gjaldbrotaskiptalögum". Äkvasöi 6. gr. 
kemur bô i veg fyrir aö tilteknir lamubegar geti krafiö sjööinn um greiöslu krafna, 
m a. jbeir sem art hafa 5% hlutafjâr eöa meira i gjaldbrota hlutafélagi og maki 
bess sem svo er âstatt um "svo og skyldmenni bans i beinan legg og maki 
skyldmennis i beinan legg". 

Stefnandi höföaöi pâ skaöabötamal â hendur rikinu meö stefnu birtri 12. mars 
1997. I stefnunni byggöi stefnandi â bvi aö islenska rikiö baeri skaöabötaabyrgö â 
bvi aö hafa ekki lagaö löggjöf landsins réttilega aö EES-samningnum, p.e. aö hafa 
ekki lagaö löggjöf landsins ( 1. mgr. 5. gr. og 6. gr. laga nr. 53/1993 og 3. mgr. 
112. gr. laga nr. 21/1991, sbr. 3. gr. sömu laga) réttilega aö beirri gerö sem visaö 
er t i l i 24. t l . X V I I I . viöauka viö EES-samninginn. 
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7 Considering that it was necessary to interpret provisions o f the E E A Agreement 
in order fo r i t to reach a decision and pursuant to Art ic le 34 o f the Surveillance 
and Court Agreement, H é r a ô s d ô m u r Reykjavikur submitted a request to the 
EFTA Court f o r an Advisory Opinion on the f o l l o w i n g questions: 

1. Is the act referred to in point 24 of Annex XVIII to the EEA 
v4greemcf?/ (Cwmc// D/rccf/vc 6W9#7/k#C o f 20 O c / o W as-
amemaW 6y Cownc;/ D/recr/vc c97/V6V/EEC q/ '2 Marc/? 7P&7), m 
particular Article 1, paragraph 2, and Article 10 of the Directive, 
to be interpreted to mean that national legislation may provide that 
an employee may be precluded from receiving payment of a wage 
claim against an insolvency estate from the State's Wage 
Guarantee Fund on grounds of family relation to an owner of 40% 
of the shares in the insolvent company. The relevant relation in the 
case at hand is collateral, i.e. siblings? 

2. If the answer to question 1 is to the effect that such an employee 
may not be precluded from receiving payment of a wage claim, is 
the State liable vis-à-vis the employee for not having adapted 
national legislation when it became party to the EEA Agreement, so 
that the employee has a legal right to the payment of the wage 
claim? 

8 Reference is made to the Report fo r the Hearing fo r a fu l le r account o f the legal 
framework, the facts, the procedure and the writ ten observations submitted to the 
Court, which are mentioned or discussed hereinafter only in so far as is necessary 
fo r the reasoning o f the Court. 

Legal background 

EE/4 W 

9 Council Directive 80/987/EEC o f 20 October 1980 on the approximation o f the 
laws o f the Member States relating to the protection o f employees in the event o f 
the insolvency o f their employer, as amended by Council Directive 87/164/EEC 
(hereinafter the "Direct ive") , is referred to in Point 24 o f Annex X V I I I to the 
Agreement on the European Economic Area (hereinafter variously " E E A " and 
the " E E A Agreement"). 

10 Art ic le 1 o f the Directive reads: 

" 1 . This directive shall apply to employees' claims arising from contracts of 
employment or employment relationships and existing against employers who are 
in a state o f insolvency within the meaning of Article 2(1). 
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7 Heraösdömur Reykjavikur taldi tùlkun â akvaeöum EES-samningsins nauösynlega 
aöur en niöurstaöa fengist i mâlinu. Meö visan t i l bess og t i l 34. gr. samningsins 
milli EFTA-rikjanna um stofnun eftirlitsstofnunar og dömstöls (her eftir 
"samningur um eftirlitsstofnun og dömstöl") öskaöi dömstöllinn eftir raögefandi 
âliti um eftirfarandi spumingar: 

1. Ber ad skyra gerd pâ sem er ad finna l 24. tl. I vidauka XVIII vid 
Samninginn um Evrôpska efnahagssvœdid (ülskipun râdsins nr. 
cWP<97/E#& 20. o^doe/- /PgO, v w med 
ülskipun râdsins 87/164/EBE frâ 2. mars 1987), einkum 2. mgr. 1. 
gr. og 10. gr. hennar, â pann veg ad samkvœmt henni megi med 
landslögum ütiloka launpega, vegna skyldleika vid eiganda sem â 
40% l gjaldprota hlutafélagi, frâ pvi ad f â greidd laun frâ 
âbyrgdarsfôdi launa â vegum rikisins pegar launpeginn â ôgoldna 
launakröfu â hendur protabüinu. Um er ad rœàa skyldleika l fyrsta 
lid til hlidar, p.e.a.s. systkini? 

2. Efsvarid vid spurningu nr. 1 er â pâ leid, ad launpegann megi ekki 
ütiloka frâ pvi ad f â laun sin greidd, vardar pad rlkid 
skadabôtaâbyrgd gagnvart launpeganum ad hafa ekki, samfara 
adild sinni ad Samningnum um Evrôpska efnahagssvœdid, breytl 
landslögum â pann veg ad launpeginn œtti samkvœmt peim 
lögbundinn rétt til launagreidslnanna? 

8 Visaö er t i l skyrslu framsögumanns um frekari lysingu löggjafar, mâlsatvika og 
meöferöar mâlsins, svo og um greinargeröir sem dômstôlnum bârust. t»essi atriöi 
veröa ekki rakin eöa rasdd hér â eftir nema aö pvi leyti sem forsendur âlitsins 
krefjast. 

Reglur EES-samningsins 

9 1 24. t l . X V I I I . viöauka viö EES-samninginn er visaö ti l tilskipunar raösins 
80/987/EBE frâ 20. oktöber 1980 um samrasmingu â lögum aöildarrikjanna um 
vemd t i l handa launpegum veröi vinnuveitandi gjaldprota, eins og henni var 
breytt meö tilskipun raösins 87/164/EBE, (her eftir "tilskipunin"). 

10 1. gr. tilskipunarinnar er svohljööandi: 

" 1. Tilskipun bessi gildir um kröfur launpega â hendur vinnuveitendum sem 
eru gjaldprota i skilningi 1. mgr. 2. gr., i tengslum viö raöningarsamninga og 
raöningarsamkomulag. 
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2 Member States may, by way of exception, exclude claims by certain 
categories of employee from the scope of this directive,by virtue of the special 
nature o f the employee'scontract of employment or employment relationship or 
of the existence ofo ther fbrmsofguaranteeof fer ing tbeemployeepro tec t ion 
equivalent to tbat resulting from tbis directive 
Tbe categories of employee referred to in tbe first subparagraph are listed in tbe 
Annex 

3 This directive shallnot apply toCreenland. Tbisexceptionsballbe re­
examined in tbe event of any development in tbejob structures in tbat region" 

Eor tbe purposes o f tbe EEA Agreement, P o i n t 2 4 o f Annex XV111 to tbe E E A 
Agreement, provides f o r , / ^ ^ ^ / a , tbe f o l l o w i n g adaptation: 

"(a) Thefollowing shall be added to sec t ionlof the Annex: 

IT ICELAND 
1 Those members of t h e B o a r d o f Directors ofabankrupt company after 
the company'sfinancial situation became considerably adverse. 

2 Those having held 5 ^ or thereover of the capi ta lofabankrupt limited 
company 

3 The generalmanagerofal iquidatedcompanyor those others who, on 
account of their work wi th tbe company, had had asurvey of thecompany 's 
finances in such a manner that it could not be concealed from them that a 
company's liquidation had been impending at the time the wages werebeing 
earned. 

4 Tbe spouse ofapersoninasi tuat ion specified in c l auses l to3as well as 
his/her direct relative and direct relative'sspouse" 

Art ic le l O o f tbe Directive reads: 

"This directive shall not affect the option ofMember States: 

(a) to take the measures necessary to avoid abuses; 

(b) to refuse or reduce tbe liability referred to in A r t i c l e ^ o r the guarantee 
obligation referred to in Article 7 i f it appears tbat fulfilment o f t h e 
obligation is uniustifiable because of the existence ofspecial links between 
the employee and tbe employer and of common interests resulting in 
collusion between them " 
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2. Aöildarrikjunum er heimilt aö undanbiggja kröfur tiltekinna hôpa frâ 
gildissviöi tilskipunar pessarar vegna räöningarsamnings eöa 
räöningarsamkomulags af sérstôkum toga eöa vegna annars konar trygginga sem 
veita launpegunum sambaerilega vernd og kveöiö er â um i tilskipun pessari. 

I viöauka eru taldir upp beir höpar launpega sem getiö er um i undanfarandi 
undirgrein. 

3. Tilskipun pessi gildir ekki um Greenland. Dessl undantekning skal tekin til 
endurskoöunar veröi breytingar â atvinnuhâttum bar." 

11 I 24. t l . X V I I I . v iöauka viö EES-samninginn, bar sem visaö er t i l tilskipunarinnar, 
er m.a. maelt f y r i r um eft i rfarandi aö lögun m e ö t i l l i t i t i l EES-samningsins: 

"a) Eftirfarandi baetist viö I . bâtt viöaukans: 

H . ISLAND 

I . Stjôrnarmenn gjaldbrota félags eftir aö fjarhagsstaöa félagsins varö mjög 
slasm. 

2. beir sem hafa âtt 5% eöa meira af fjârmagni gjaldbrota hlutafélags. 

3. Framkvaemdastjöri gjaldbrota félags eöa aörir sem vegna starfa sinna fyrir 
felagiö höföu bâ yfirsyn yfir fjârhag bess aö beim mâtti vera ljöst aö gjaldbrot 
voföi yfir begar teknanna var aflaö. 

4. Maki einstaklings sem er i beirri aöstööu sem tilgreind er i 1. — 3. liö svo 
og aettingi einstaklings og aettingi maka i beinan legg. 1" 

12. 10. gr. t i lskipunarinnar er svoh l jööand i : 

"Tilskipun bessi hefur ekki âhrif â rétt aöildarrikja: 

a) til bess aö gera nauösynlegar raöstafanir til aö koma i veg fyrir misnotkun; 

b) til aö hatha beirri greiösluabyrgö, sem getiö er um i 3. gr. eöa beirri 
greiösluskyldu, sem getiö er um i 7. gr., eöa laskka hana komi i Ijös aö 
skuldabindingin sé ôréttmaît vegna sérstakra tengsla milli launbegans og 
vinnuveitandans og sameiginlegra hagsmuna sem leiöir til bess aö beir 
gera meö sér leynilegt samkomulag." 

Opinber texti. Enskur texti er svohljööandi: "4. The spouse of a person in a situation specified 
in clauses 1 to 3 as well a his/her direct relative and direct relative's spouse." 
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A ^ O ^ / ^ 

A^^ic ie5 , f t r s t paragraph, o f the Icelandic Wage Guarantee TnndA^^ 

"The obligations o f t h e fund shall extend to the following elaitns against an 
employees estate which havebeen c o g n i z e d as privileged elaitns under the 
Insolvency Act: 

a a wage earner'sclaim for wages for his last three working months spent 
with the employer, including the part of wages retained hy the employer 
under Section ^ I I I of the Act N o ^ ^ o f l ^ ^ ; 

h a wage earner's c la imfor vacation pay which was to havebeen paid 
during his last three working months spent with the employer; 

c a claim hy a recognized pension fund for pension fund premiums in 
arrears whichfell due in the last l^months before the deadline, providing 
the conditions of Sect ional o f t h i s Act are met; this obligationshall, 
however,be subject to the minimum limit stated in A r t i c l e ^ o f the Act 
N o ^ o f l ^ O ; 

d compensationfor lost wages for up to three months asaconsequence of 
tbe cancellation or rescission ofan employment agreement, providing that 
the claimant under this item demonstrates by means ofadeclaration from 
an employment agency that he sought other employment during the 
period for which compensation is claimed; 

e compensationtoawage earner which anemployer is obl igedtopay in 
respect of damage caused byawork-related accident,or toaperson who 
has the right tocompensationinrespect of the dea tho fawage earner, 
providing that the claim for compensation enjoysprivilegestatusinthe 
employer'sestate; 

f interest under A r t i c l e 5 o f t h e f n t e r e s t A c t , N o 2 5 o f 19^7, onclaims 
under items a-efrom the due date oftheir payment to the date on whi^h 
the claims are paid by the guarantee fund; 

g insurance to cover the costs of liquidation paid by wage earners or 
pension funds This shall also apply to unavoidable expenses incurred by 
tbe wage earner or other claimant under item e in connection with 
measures necessary to secure the payment ofh is claim, subject, however, 
toamaximum determined by the fbnd'smanagement board" 

^ i c l e 6, f i rs t paragraph, o f t h e Wage Guarantee Fund Ac t reads: 

"However, the following wage earners may not demand payment by the fund of 
claims under items a-d of Articled,paragraph!: 

a Those who sat on the boardof an insolvententerpriseafler its financial 
position began to deteriorate substantially 
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îslensk löggjöf 

13 Âkvaeôi 1. mgr. 5. gr. laga nr. 53/1993 eru svohljööandi: 

"Âbyrgô s jôôs ins tekur til eftirfarandi krafna i bû vinnuveitanda sem viöurkenndar 
hafa veriö sem forgangskröfur samkvaemt gjaldprotaskiptalögum: 

a. kröfu launpega um vinnulaun fyrir s iöustu prjâ starfsmanuöi bans hjâ 
vinnuveitanda, par m e ö talinn hluti launa sem haldiö var eftir af 
vinnuveitanda skv. V I I I . kafla laga nr. 86/1988, 

b. kröfu launpega um orlofslaun sem koma âttu til ütborgunar â siöustu 
premur s tarfsmânuôum bans hjâ vinnuveitanda, 

c. kröfu v iöurkennds Hfeyrissjôôs um vangoldin l i feyrissjöösiögjöld sem falliö 
hafa i gjalddaga â s iöustu 18 m â n u ô u m fyrir frestdag aö uppfylltum 
ski lyröum I I I . kafla laga pessara; âbyrgôin takmarkast pö v iö lâgmark 4. 
gr. laga nr. 55/1980, 

d. bôta vegna launamissis i allt aö prjâ mânuôi vegna riftunar eöa uppsagnar 
vinnusamnings, enda skal sa sem krefst bôta samkvaemt pessum liö syna 
fram â m e ö vottoröi vinnumiölunar aö bann hafi leitaö eftir annarri atvinnu 
bann tima sem bôta er krafist, 

e. bôta til launbega sein vinnuveitanda her aö gre iöa vegna tjöns af v ö l d u m 
vinnuslyss eöa til bess sem tilkall â til bôta vegna dauösfal ls launbega, 
enda fylgi bötakröfbnni forgangsréttur i bü vinnuveitandans, 

f. vaxta skv. 5. gr. vaxtalaga, nr. 25/1987, af kröfum samkvaemt staf l iöum a-
e frâ gjalddaga beirra til bess dags er krafan faest greidd ür abyrgöasjööi , 

g. skiptatryggingar sem laun^egar eöa lifeyrissjööur hafa greift. Sama gildir 
um ôhjâkvaemilegan kos tnaö sem launbegi eöa sä sem krefst böta skv. e-
liö hefur orö iö aö greiöa vegna nauösynlegra räöstafana til innheimtu 
kröfu sinnar, bô aö hâmarki samkvaemt äkvöröun sjôôstjôrnar." 

14 Âkvaeôi 1. mgr. 6. gr. laga nr. 53/1993 eru svohljööandi: 

"Eftirtaldir launbegar geta bö ekki krafiö sjööinn um greiös lu krafna skv. a-d-
l iöum 1. mgr. 5. gr.: 

a. beir sem saeti âttu i stjörn gjaldbrota fé lags eftir aö fjârhag bess tök 
verulega aö halla. betta â bö ekki viö um bâ sem saeti eiga i varastjörn 
fé lags nema beir hafi gegnt stjörnarstörfum â umraeddu timabili. 
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b Thosewhohaveheld 5 ^ o r moreofthesharecapital in aninsolvent 
joint-stock company. 

c. The director,managing director and others who, in view of their positions 
with the insolventemployer,oughttohave had sufficient knowledge of 
the enterprise'sfinancial positionner it to be clear to them that insolvency 
was imminent during the period during which they worked for their 
wages 

d The spouse of any person covered by items a-c,andalsohis relatives in 
direct line of descent and the spouse of any relative in direct line of 
descent. .B' 

15 According to A^t ic l e l l2 , first paragraph, of tbe InsolvencyAct, claims for wages 
andrelatedsumshave, as ageneral rale, privileged status in the estate of an 
insolvent employer. Article 112, third paragraph, makes the following exception 
to this main rule: 

"Persons close to the insolvent entity do not enjoy the rights stipulated i n f - 3 o f 
the first paragraph relating to their claims; nor do persons who have been on the 
Board of the insolvent entity or were engaged in managing the insolvent entity " 

16 The tetin"close"used in that Article is defined in Art ic led ofthelnsolvency 
Act ,which reads: 

"In this Act, the term "close" refers to persons having any ofthe following 
relations: 

1 Married couples and common-law couples, 

2 Those related through direct descent or collateral relation, including 
relations through adoption orfostering, 

3 Those related as in point^through marriage or common-law marriage, 

4 Apersonandacompany or institution owned toaconsiderable extent by 
tbat person or someone close to tha^ person, 

5 Two companies or institutions where oneis owned to a considerable 
extent by tbe other or some person closely related to it, 

6 Persons,companies or institutions related in ways comparable to those in 
points 1-5." 
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b. beir sem âtt hafa 5% hlutafjâr eöa meira i gjaldbrota hlutafélagi. 

c. Forstjôri, framkvaemdastjôri og beir aörir sem vegna starfa sinna hjâ 
hinum gjaldbrota vinnuveitanda âttu aö hafa bâ yfirsyn yfir fjârhag 
fyrirtaekisins aö beim mâtti ekki dyljast aö gjaldbrot bess vaeri yfirvofandi â 
beim tima sem unniö var fyrir vinnulaununum. 

d. Maki bess sem âstatt er um sem segir i a-c-liöum, svo og skyldmenni hans 
i beinan legg og maki skyldmennis i beinan legg. (...)" 

15 S a m k v œ m t 1. mgr. 112. gr. gjaldprotaskiptalaga eru l aunak rö fu r og sky Idar k rö fu r 
aö j a f n a ö i f o r g a n g s k r ö f u r i b ro tabü . Frâ beirri meginreglu er bö eft irfarandi 
undantekning i 3. mgr. 112. gr.: 

"Hvorki njöta beir sem eru nâkomnir brotamanni réttar skv. 1.-3. tölul. 1. mgr. 
fyrir kröfum sinum né jpeir sem hafa âtt saeti i stjörn eöa haft meö höndum 
framkvaemdastjôrn félags eöa stofnunar sem er til gjaldprotaskipta." 

16 Hug tak iö " n â k o m n i r " i 112. gr. er skilgreint i 3. gr. gjaldbrotaskiptalaga, sem er 
svoh l jööand i : 

"Oröiö nâkomnir er i lögum Wessum notaö um bâ sem eftirfarandi tengsl Stauda 
milli: 

1. hjôn og bâ sem büa i övigöri sambüö, 

2. b a s e m eru skyldir i beinan legg eöa fyrsta liö til hliöar, en meö skyldleika 
er i bessu sambandi einnig âtt viö tengsl sem skapast viö aettleiöingu eöa 
fôstur, 

3. b a sem tengjast meö hjüskap eöa övigöri sambüö meö sama haetti og um 
raeöir i 2. tölul., 

4. mann og felag eöa stofnun sem hann eöa maöur honum nâkominn â 
verulegan hluta i , 

5. tvö félôg eöa stofnanir ef annaö beirra eöa maöur nâkominn ööru beirra â 
verulegan hluta i hinu, 

6. menn, félôg og stofnanir sem eru i sambaerilegum tengslum og um raeöir i 
1.-5. tölul." 
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7 ^ ^ ^ ^ ^ ^ 

17 At^tic1e1(1)of the Directive sets out a s a m a i n rule that all employees are entitled 
to cove rage f romana t i ona l wage guaranteefund in tbe case o f their employer's 
insolvency. The Directive allows fo r two exceptions to this main rale, set out in 
At^ ic1es1(2)and10, respect ive iy .By its f i rs t question, the national court seeks to 
determine the scope o f b o t h o f t h e s e exceptions, by asking whether the Directive 
m u s t b e i n t e r p r e t e d s o a s t o p e r m i t a g e n e r a i r a l e i n l c e l a n d i c l e g i s l a t i o n t h a t 
excludes f r o m the scope o f the wage guarantee fund siblings o f an owner o f 40% 
o f t h e shares i n an insolvent employer company. 

18 The Court notes that the claims o f the p l a in t i f f relate t o a p e r i o d o f t i m e f r o m l 
May 1994 un t i130 June 1995 The Court finds appropriate to point out that, 
under the Directive, the Contr acting Parties ate only required to ensme payment 
o f employees 'outstanding claims f o r a m i n i m u m period specitted i n A r t i c l e s ^ 
a n d 4 o f t h e D i r e c t i v e . It is up t o t b e national aumorities to determine the end 
date, w i t h i n t h e options set out in Art ic le 3(2), w i th such guarantee periods as 
determined b y A r t i c l e 4 (2 ) .The protection o f employees under the Directive i s a 
min imum level o f protection, l imited to the period f o l l o w i n g the national 
authorities' choice However, according to Art icle 9, the Directive does not 
prevent the Contracting Par t iesf rom applying or introducing national rales which 
are more favourable to emp1oyees,induding rales w h i c h e x t e n d the p e r i o d f o r 
which payments are to he made under the guarantee I f a Contracting Party 
d e c i d e s t o e x t e n d t h e p r o t e c t i o n b e y o n d w h a t i s r e q u i r e d b y theDi rec t ive , the 
State conceraedis f ree to determine the scope o f such extended protection, hoth 
wi th regard to the periods and persons covered Since i t is not f o r the Court to 
express i tself o n n a t i o n a l law, the f o l l o w i n g discussion is only relevant w i t h 
regard to the min imum period specified in A r t i c i e s 3 a n d 4 . 

B ^ c ^ ( 2 ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ ^ ^ ^ 

19 As mentioned above, Ar t ic le 1(2) o f the Directive provides that Member States 
m a y , b y way o f exception, exclude claims by certain categories o f employee f r o m 
the scope o f t h e Directive, by virtue o f t h e specialnature o f t h e employee's 
contract o f employrnent or employment relationship or o f the existence o f other 
forms o f guarantee of fe r ing the employee protection equivalent to that resulting 
f r o m the Directive 

20 I t f o l l o w s f r o m t h e second subparagraphof Art icle 1(2) that the categories o f 
employee referred to i n the f i rs t subparagraph are listed in the Annex. Eor the 
purposes o f t h e E E A Agreement, the Annex to the Directive has been adapted by 
v i r m e o f P o i n t 2 4 o f Annex XV111 o f the EEA Agreement ,which sets out certain 
exceptions applicable w i t h regard to Iceland 
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Fyrri spurningin 

17 S a m k v œ m t 1. mgr. 1. gr. t ilskipunarinnar er paö meginregla aö al l i r launpegar 
eiga rét t â g re iös lu f r â aby rgöas jöö i launa veröi vinnuveitandi gjaldprota. 
T i l sk ipunin heimilar tvasr u n d a n b â g u r f r â meginreglunni og koma paer f r a m i 2. 
mgr. 1. gr. annars vegar og i 10. gr. bins vegar. M e ö f y r r i spumingunni leitast 
H e r a ö s d ö m u r Reykjavikur viö aö akvaröa umfang u n d a n p â g a n n a m e ö pv i aö 
spyrja u m hvort tulka beri t i lskipunina svo aö h ü n he imi l i almenna regln i 
islenskum l ö g u m sem üt i lokar systkini eiganda 40% h l u t a f j â r i gjaldbrota fé lagi , 
sem bau eru launpegar h jâ , f r â b v i aö f â gre iös lur f r â s j öönum. 

18 Döms tö l l i nn bendir â aö k r ö f u r stefnanda taka t i l timabilsins f r â 1. mai 1994 t i l 
30. j û n i 1995. D ö m s t ö l l i n n telur rét t aö vekja athygli â aö samkvaemt 
t i l skipuninni skulu aöi ldar r ik in gera nauösyn lega r r aös ta fan i r t i l aö tryggja 
gre iös lur â ö i n n h e i m t u m k r ö f u m launbega f y r i r t i l tekin t imabi l sem âkvaeôi eru 
um i 3. og 4. gr. tilskipunarinnar. S t jö rnvöld i r i k junum hafa val um b â 
dagsetningu sem äbyrgö in m i ö a s t v iö innan ramma akvaeöa 2. mgr. 3. gr. og 
m i ö a ö viö bau t i m a m ö r k sem akveö in eru i 2. mgr. 4. gr. Vernd launbega 
samkvaemt t i l skipuninni er lagmarksvemd sem er t a k m ö r k u ö viö abyrgö â 
launum f y r i r p â dagsetningu sem s t jö rnvöld velja. Ti lskipunin hefur bö ekki âhr i f 
â rét t aö i l da r r i k j anna t i l aö beita eöa koma â lögum og s f j ö m s y siufyrirmaeium 
sem eru launbegum hagstaeöari , sbr. 9. gr. tilskipunarinnar, p.m.t. aö t ryggja 
abyrgö â k r ö f u m umf ram ti l tekiö t imabi l . Akveöi samningsaö i l i aö t ryggja 
abyrgö â k r ö f u m umf ram b a ö sem t i lskipunin krefst er paö undir r i k inu k o m i ö aö 
akveöa g i ld issv iö peirrar äbyrgöa r baeöi aö bvi er lytur aö t ima og beim h ö p u m 
launpega sem vemdin tekur t i l . ï>ar sem paö er ekki i valdi döms tö l s ins aö gefa 
âlit â skyringu innlendra laga â paö sem hér â ef t i r fer aöe ins v iö um bau t imabi l 
sem skilgreind eru i 3. og 4. gr. tilskipunarinnar. 

Âkvœdi 2. mgr. I. gr. tilskipunarinnar og adlögunin l 24. tl. XVIII. 
vidauka vid EES-samninginn 

19 Eins og f r a m kemur her aö framan maelir 2. mgr. 1. gr. f y r i r um b â undantekningu 
aö a ö i l d a r r i k j u n u m sé heimil t aö undanbiggja k r ö f u r t i l tekinna h ö p a f r â 
gi ldissviöi t i lskipunarinnar vegna r äön inga r samnings eöa r a ö n i n g a r s a m k o m u l a g s 
af s é r s tôkum toga eöa vegna annars konar trygginga sem veita launpegunum 
sambaerilega vernd og kveö iö er â um i t i lskipuninni . 

20 Samkvaemt 2. ma l s l iö 2. mgr. 1. gr. tilskipunarinnar skulu peir h ö p a r launbega 
sem get iö er u m i 1. ma l s l iö 2. mgr. 1. gr. taldir upp i v iöauka . M e ö 24. t l . X V I I I . 
v iöauka v iö EES-samninginn hefur v iöauk inn viö t i lskipunina ver iö aö l agaöur 
m e ö t i l l i t i t i l EES-samningsins og eru par taldar paer undanpagur sem eiga v iö um 
Island. 
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21 One question that a r i s e s i s w h e t h e r a C o n t t a c t i n g P a t f y to t h e E E A Agreement 
may only rely on A t ^ i c l e l ( 2 ) i n so far as an appropriate listing has been made i n 
the Annex to the Directive, f b e ^ o ^ ^ 
tbe Annex are not exnaustive and t b a t a C o n t r a c t i n g P a r f y may exclude claims 
f r o m certain categories o f employee, provided that the conditions in the f i rs t 
subparagraphof Art ic le l C 2 ^ a r e f u l f i l l e d . By contrast, t h e ^ T ^ ^ ^ v ^ ^ ^ 
B ^ ^ ^ o ^ ^ and the EC C ^ ^ ^ ^ both submit that the h 
exhaustive 

22 In the opinion o f the C ' o ^ , i t fo l lows both f r o m tbe aim o f the D i r ec t i ve ,wh ich 
is t o p r o v i d e a m i n i m u m level o f protection fo r all employees, and f r o m the 
exceptional nature o f the p o s s i b i l i t y o f exclusion allowed fo r byAr^ticle 1(2^ o f 
the Directive, that that provision canno tbe in t e tn re t edb road ly i n t h e m a n n e r 
contendedby t b e O o v e r n m e n t o f N o t ^ w a y . I t f o l l o w s f r o m the w o r d i n g o f t h e 
Directive that the Contracting Parties may only exercise the right to exclude 
certain categories o f employee hy virtue o f Article l ( 2 ) o f t b e Directive in so far 
as the exceptions are listed in the Annex to t h e D i r e c t i v e f h i s interpretation is 
further supported hy the fact that the Annex would he deprived o f much o f its 
purpose i f the Contracting Parties w e r e f r e e to exclude categories o f employee 
not listed there 

23 W i t h this a s a s t a r t i n g p o i n t , i t becomes necessary to examine the scope o f the 
exceptions w i t h regard to Iceland which are actually listed in the Annex. Item f l 
2 i n the Annex exc ludesf rom the scope o f tbe Directive "^tjhose having held 5% 
orthereover o f the capital o f a b a n k r a p t l i m i t e d c o m p a n y " . l t e m H 4 f u r t h e r 
e x c l u d e s " ^ h e spouse o f a p e r s o n i n a s i t u a t i o n s p e c i f i e d inclauses 1 t o 3 as 
wel l as his/her direct relative and direct r e l a t ive ' s spouse" . fhus , the question is 
whether the expression "direct relative" in f f 4 c a n be interpreted so as to include 
the sister o f a p e r s o n r e f e n e d to in item f f 2 

24 f b e ^ ^ ^ t h e E E ^ ^ 
that the expression contained in thelcelandic listing must he interpreted as not 
comprising siblings, f h e ^ ^ ^ ^ / c o n t e n d s tbat siblings are indeed covered by 
the listing. In both cases, arguments are related to the wording o f the l is t ing and 
the purpose o f t h e entry made by Iceland 

25 A s f o r the wording o f the exceptions, the Court notes that the negotiations were 
conducted and the f f n a l text agreed in the English language f h e chosen wording 
"direct relative" is not entirely precise but is, o n a w i d e interpretation, capable o f 
including siblings. 
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21 Fyrsta spurningin sem kemur t i l alita er hvort samningsaöi l i aö EES-samningnum 
geti e i n g ö n g u bor iö f y r i r sig 2. mgr. 1. gr. tilskipunaririnar e f v iöe igandi 
upptalning hefur ver iö ge rö i v iöaukanum. Rikisstjörn Noregs heldur bvi f r am aö 
upptalningin i v i ö a u k a n u m sé ekki taemandi og aö samningsaöi l i megi üt i loka 
k r ö f u r f r â a k v e ö n u m h ö p u m launpega, aö pvi t i l skyldu aö sk i ly röum 1. mals l iös 
2. mgr. 1. gr. t ilskipunarinnar sé fullnaegt. Â hinn bög inn halda baeöi 
Eftirlitsstofnun EFTA og framkvœmdastjôrnin bv i f r a m aö upptalningin i 
v i ö a u k a n u m sé taemandi. 

22 Dömstöllinn telur aö p a ö leiöi baeöi a f bv i markmiö i tilskipunarinnar aö maela 
f y r i r u m l â g m a r k s v e m d allra launpega og pvi aö um sérs taka u n d a n p â g u h e i m i l d 
er aö raeöa i 2. mgr. 1. gr. tilskipunarinnar, aö akvaeöiö veröi ekki skyrt r ü m t m e ö 
peim haetti sem r ik iss t jörn Noregs heldur f ram. b a ö leiöir af oröalagi 
tilskipunarinnar aö s a m n i n g s a ö i l u m er einungis heimil t aö undanbiggja k rö fu r 
t i l tekinna h ö p a samkvaemt 2. mgr. 1. gr. hennar m e ö bvi aö telja b â upp i v iöauka 
viö ti lskipunina. M s työur b a ö bessa tü lkun aö viöauki im yröi l i t i ls viröi ef 
samningsaö i l a r gaetu aö v i l d ü t i lokaö h ö p a launpega sem ekki eru taldir bar. 

23 ï>egar geng iö er ü t f r â framangreindu er nauösyn leg t aö Ifta â umfang fjeirra 
undan j j âga sem eiga viö um Island og sem koma f ram i v iöaukanum. Samkvaemt 
liö H.2. i v i ö a u k a n u m m â undanbiggja f r â gi ldissviöi tilskipunarinnar k rö fu r 
peirra "sem hafa âtt 5% eöa meira af f j â r m a g n i gjaldbrota h l u t a f é l a g s " 
Samkvaemt liö H.4. tekur u n d a n b â g a n t i l ef t i rfarandi hops: " M a k i einstaklings 
sem er i beirr i aös tööu sem t i lgreind er i 1 . - 3 . liö svo og aettingi einstaklings og 
aettingi maka i beinan legg". Äl i t ae fn iö er bv i , hvort hugtak iö "aettingi i beinan 
legg" i l iö H.4. veröi tü lkaö svo aö baö taki t i l systur einstaklings sem l iöur H.2. 
tekur t i l . 

24 Stefnandi, Eftirlitsstofnun EFTA og framkvœmdastjôrnin halda bvi f r am aö skyra 
veröi hug tak iö sem no t aö er i upptalningunni f y r i r Island svo aö b a ö taki ekki t i l 
systkina. Stefndi telur aö systkini f a l l i undir undanbâguna . Rök byggja i b a ö u m 
t i l v i k u m â oröa lag i u n d a n b ä g u n n a r og â markmiö i Islands m e ö upptalningunni. 

25 A ö b v i er ly tur aö oröa lagi u n d a n b ä g u n n a r tekur döms tö l l inn f r a m aö 
samningaviöraeöur f ö r u f r a m â ensku og var endanlegur text i sambykktur â 
ensku. O r ö a l a g b a ö sem val iö var, "direct relative", er ekki näkvaemt en m e ö 
rümr i t ü lkun ma ski l ja b a ö svo aö b a ö taki einnig t i l systkina. 
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26 The Court further notes that i n the subsequent nanslation o f the agreed English 
wording into the other authentic language versions, there are variations i n the 
precision and scope o f the wording. The major i ty o f the language versions use 
non-committal terms corresponding to "direct relatives" or "close relatives" 
which are capable o f being interpreted as including siblings. Some language 
versions (the Icelandic, Finnish, French, German, Greek and Spanish) use more 
specific and restrictive terms to include only relatives i n direct line o f ascent or 
descent. 

27 The translation into Greek may be an example o f how such discrepancies i n 
scope may arise. A t the oral hearing, i t was explained that the Greek version uses 
an expression comparable to "direct relative" which, however, in Greek legal 
temiinology has the distinct meaning o f "ascendants or descendants". In other 
words, by the intervention o f Greek legal terminology, an accurate translation o f 
the original English version is given a more specific and possibly narrower 
content than the Contracting Parties may actually have agreed. 

28 In the case o f d i f f e r ing authentic language versions, a preferred starting point f o r 
the interpretation w i l l be to choose one that has the broadest basis in the various 
language versions. This wou ld imply that the provision, to the largest possible 
extent, acquires the same content in all Member States. W i t h respect to 
provisions applicable in all Member States, this is a preferable situation. 
However, i n the present situation, i t is not a question o f a generally applicable 
provision but o f an exception applicable to Iceland only, and o f the certain 
freedom the Icelandic authorities had in choosing which exceptions i t preferred to 
implement in national law. In such circumstances, i t appears to be more 
appropriate to place greater weight on what the negotiators agreed to w i t h respect 
to the Icelandic exceptions. 

29 The Court notes that the Icelandic legislation has contained exceptions identical 
to those currently found in the Wage Guarantee Fund Act and the Insolvency Act 
since 1985. There is no indication that the Icelandic authorities intended to 
narrow the scope o f the exceptions in national law in connection w i t h the 
implementation o f the EEA Agreement. It must therefore be presumed that the 
aim was to maintain the exceptions already established in Icelandic legislation. 
The Court further notes that such a scope o f the Icelandic exceptions wou ld lie 
wi th in the latitude o f choice available to the Contracting Parties. 

30 However, i t must be noted that the chosen English wording "direct relative" is 
not clear, and that the authentic Icelandic version ("aettingi i beinan legg") has the 
clear and l imi ted scope o f ascendants and descendants, excluding siblings. 
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26 Dömstö l l inn telur einnig rétt aö nefna aö viö pyö ingu textans ür ensku â önnur 
tungumâl , sem öll hafa sama vaegi, er breytilegt hversu nâkvaemt oröaval er og 
hversu y f i rg r i p smik i l hug tök eru no tuö . Mei r ih lu t i annarra t u n g u m â l a û t g â f a nota 
almenn hug tök sem s vara t i l hugtakanna nâni r eöa n â k o m n i r aettingjar ("direct 
relatives", "close relatives") sem tülka m ä svo aö taki einnig t i l systkina. 1 
ü t g a f u m â ö ö r u m t u n g u m â l u m (â islensku, f innsku, f r ö n s k u bysku, grisku og 
spaensku) eru sértaekari og prengri hug tök no tuö , sem taka aöe ins t i l aettingja i 
beinan legg, upp â viö eöa n iöur â viö. 

27 f>yöing textans â grisku synir hvemig slikur merkingarmunur getur k o m i ö upp. 
Viö munnlegan f lu tn ing mâls ins kom paö f r am aö i grisku ü t g ä f u n n i er no taö 
hugtak sem svarar t i l enska hugtaksins "direct relative". 1 grisku lagamâl i er 
hugtak iö bö tü lkaö sem n iö ja r eöa aar. Fyrir t i l s t i l l i grisks lagamâls öölast 
böks t a f sbyö ing bins upprunalega enska texta bvi sértaekari og m ö g u l e g a prengri 
merkingu en samningsaö i l a r ge röu e.t.v. räö f y r i r . 

28 f>egar munur er â ü t g a f u m â hinum ymsu tungumâ lum, sem öll hafa sama vaegi, 
er eöl i legt v iö tü lkun aö ganga üt f r â bvi aö sü skyring skuli valin sem styöst viö 
sem flestar t u n g u m ä l a ü t g a f u r . t»etta he fö i i fö r m e ö sér aö akvaeöiö hefö i sama 
inntak i sem f lestum aöi ldar r ik jum. f>egar âkvaeôi sem gilda i ö l lum 
aö i lda r r ik junum eru tü lkuö veröur aö telja betta eöl i lega leiö. I mâl i bvi sem hér 
er t i l u m f j ö l l u n a r reynir bins vegar ekki â tü lkun akvaeöis sem gi ld i r almennt 
heldur undanbaguakvaeöi sem e ingöngu â viö um Island og gâ tu islensk 
s t jö rnvöld val iö ^aer undan^agur sem beitt yröi i l ands lögum. ï>egar svo stendur â 
veröur aö telja aö gefa eigi samkomulagi aö i lanna um undanj^agu f y r i r Island 
meira vaegi. 

29 Döms tö l l i nn tekur f r a m aö undantekningar bxv sem n ü eru i lögum um 
äby rgöas jöö launa og g ja ldbro task ip ta lögum hafa ver iö i islenskum lögum f r â 
âr inu 1985. Ekkert bendir t i l bess aö baö haf i ver iö aetlun islenskra s t j ö m v a l d a aö 
v ik j a f r â beim undantekningum begar EES-samningurinn var lögtekinn. b a ö 
veröur bv i aö ganga üt f r â bv i aö m a r k m i ö i ö hafi ver iö aö v iöha lda beim 
undantekningum sem gi l tu i islenskri löggjöf. Slikt vaeri og innan Ĵ ess sv igrüms 
sem samningsaö i l a r geta nytt sér. 

30 Hins vegar ve röur aö Ifta t i l bess aö oröa lag Jjaö sem val iö var â ensku, "direct 
relative" er ekki skyrt og aö islenska ü tgafan , sem hefur sama vaegi og aörar 
t ungumä laü tga fu r , notai orö in "aettingi i beinan legg" sem visar skyrlega t i l 
b röngs hops aettingja i beinan legg, upp â viö og n iöur â viö, en ekki t i l systkina. 
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31 The Court further notes that, i f the Icelandic listing is interpreted as not including 
siblings,tbts wou ld mean tbat Iceland has made an enby in tbe Amtex which is 
not suff ic ient ly wide to cover the exceptions tbat were actually in force tu its 
national legislation. A l t h o u g b t b i s r n i g b t seetnunlikely, apossible explanation 
c o u l d b e t h a t i t w a s o v e r l o o k e d a t t b e t i m e o f t h e FFAnego t i a t ions tbat the 
Icelandic legislation actttaliy contains two sets o f exceptions - iu tbe Wage 
Guarantee Fund Act and in tbe InsolvencyAct . Item f f in tbe Anttex corresponds 
closely to A t f i c l e 6, f i rs t paragraph, o f tbe Wage Guarantee Act , and, wben 
Iceland subsequently not i f ied tbe i m p l e m e n t a t i o n o f t h e D i t e c t i v e t o t h e F F F A 
Surveillance Autbori ty ,reference was only made to tbeWage Guarantee Act and 
n o t t o t b e l n s o l v e n c y A c t . 

32 Gn the balance, the Court finds that the expression "direct relative" in item t T 4 i n 
Point 24 o f A r m e x X V f i l must be interpreted a s r e f e n i n g o n l y t o r e l a t i v e s i n 
direct line o f a s c e n t o r d e s c e n t . Consequently, siblings are not covered by tbe 
expression 

33 For tbe sake o f g o o d order, tbe Court points out tbat tbe Goverrr rnentof lceland, 
in the proceedings before the Court, has also invoked the entry in i tem F13 o f 
p o i n t 2 4 o f Annex X V l l l a s a b a s i s fo r rejecting the p l a i n t i f f s c l a i m against the 
wage guarantee fund . Since tbe questions referred to tbe Court and tbe statements 
o f facts only address tbe interpretation o f tbe Directive w i tb regard to tbe 
p l a i n t i f f s status as sister o f a main shareholder, the Court does not find i t 
appropriate to express its view on the interpretation o f item f f 3 . 

^ ^ ^ ^ ^ ^ ^ c ^ 

34 According to A r t i c l e l O o f the Directive, the Directive does not affect the option 
o f M e m b e r States to take the measures necessary to avoid abuses (At^ticlelO(a)), 
or to refuse or reduce t h e l i a b i l i f y o t h e r w i s e provided fo r by theDi rec t ive i f i t 
appears that f u l f i l m e n t o f tbe obligation is unjustifiable because o f the existence 
o f special links between the employee and the employer and o f common interests 
resulting i n collusion between them (Article 10(b)). Both Art ic le 10(a) and 
Art icle 1 0 ( b ) h a v e b e e n i n v o k e d i n t h e present case a saposs ib lebas i s fo r the 
rule in Icelandiclegislat ion that siblings o f a m a j o r shareholder i n an insolvent 
company are e x c l u d e d f i o m tbe coverage o f the wage guaranteefund. 

^ ^ ^ ( ^ 

35 The Court has previously held that, having regard to the social objective o f the 
Directive and taking into account tbe nature o f the provision in Art ic le 10(a) as 
an exception, the option to take measures to avoid abuses cannot be interpreted as 
generally perntitting any k ind o f measure which may assist in preventing abuses 
o f t h e system: see Case F - l / 9 5 ^ ^ ^ 
paragraph 31 As wi th all provisions under which a State may adopt 
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31 Dömstö l l inn visai t i l bess aö sé islenska undanbâgan tii lkuö svo aö hün taki ekki 
t i l systkina, leiöir baö t i l peinai n iöurs tööu aö Island hafi öskaö ef t i r u n d a n b â g u i 
v i ö a u k a n u m sem er ekki naegilega m m t i l aö nâ y f i r Ipœr undantekningar sem 
heimilar v o m s a m k v œ m t islenskum lögum. böt t petta gaeti virst öl iklegt er sü 
skyring hugsanleg aö aö i lum haf i y f i r sés t baö viö gerö EES-samningsins aö um 
tvenns konar undatekningar vaeri aö raeöa - undantekningar bser sem greinir \ 
lögum um ä b y r g ö a s j ö ö launa og basr undantekningar sem greinir i 
g j a ldp ro ta sk ip t a lögum. Liöur H i v i ö a u k a n u m svarar t i l 1. mgr. 6. gr. laganna um 
äby rgöas jöö launa og var einungis visaö t i l laga nr. 53/1993 um äbyrgöas jöö 
launa, en ekki t i l laga nr. 21/1991 um gjaldprotaskipti |]egar Island t i lkynnt i 
aö lögun landsré t ta r aö t i lskipuninni t i l Eftir l i tsstofnunar EFTA. 

32 A ö öllu bessu a t h u g u ö u telur dömstö l l inn aö oröa lagiö "direct relative" / "aettingi 
i beinan legg" i liö H.4. i 24. t l . X V I I I . v iöauka veröi aö tü lka svo aö baö taki 
aöe ins t i l asttingja i beinan legg, upp â viö og n iöur â viö. A f bv\ leiöir aö 
undanfjagan nasi ekki t i l systkina. 

33 T i l âré t t ingar tekur dömstö l l inn baö f ram aö r ikiss t jörn Islands hefur viö f lu tn ing 
malsins f y r i r E F T A - d ö m s t ö l n u m einnig byggt â bvi aö hafna megi k r ö f u 
stefnanda â hendur A b y r g ö a s j ö ö i launa â grundvelli l iöar H.3. i 24. t l . X V I I I . 
v iöauka . bar sem spumingar basr sem beint hefur ver iö t i l döms tö l s ins og 
mâlsa tv ik sem rakin eru va röa aöeins tülkun tilskipunarinnar m e ö h l iös jön af 
skyldleika stefnanda og hluthafa i fyrirtaekinu telur dömstö l l inn ekki astaeöu t i l 
aö lata uppi âlit um tü lkun â bessum liö i v iöaukanum. 

Ah'œài 10. gr. tilskipunarinnar 

34 Samkvaemt 10. gr. tilskipunarinnar hefur t i lskipunin ekki âhr i f â rétt a ö i l d a n i k j a 
t i l aö géra n a u ö s y n l e g a r r aös ta fan i r t i l aö koma i veg f y r i r misnotkun (a l iöur 10. 
gr.), eöa t i l aö hafna b e i n i g re iös luäbyrgö sem maelt er f y r i r um i t i lskipuninni , 
eöa laekka hana, komi i l jös aö skuldbindingin sé oréttmaet vegna sérs takra tengsl a 
m i l l i launbegans og vinnuveitandans og sameiginlegra hagsmuna sem leiöir t i l 
bess aö beir gera m e ö sér leynilegt samkomulag (b l iöur 10. gr.). I mâl i bv i sem 
hér er f j a l l a ö um hefur ver iö visaö t i l beggja akvaeöanna sem grundvallar f y r i r 
b e i n i reglu islenskra laga aö systkini eiganda verulegs h l u t a f j â r i gjaldbrota 
fyrirtaeki eigi ekki rétt â gre iös lu f r â abyrgöas jöö i launa. 

Âkvœôi a lidar 10. gr. 

35 I m â l i n u E - l / 95 , Samuelsson [1994-1995] E F T A Court Report 2 145, l iö 31 og 
â f r am, komst döms tö l l i nn aö be in i n iöu r s tööu aö heimi ld a ö i l d a n i k j a t i l aö gera 
n a u ö s y n l e g a r r aös t a f an i r t i l aö koma i veg f y r i r misnotkun yröi ekki tü lkuö svo 
aö äkvaeöiö he imi l aö i almemit h vers konar raös ta fan i r sem gaetu m e ö einhverjum 

Skyrsla EFTA-dömstölsins 1. janüar 1994-30. jiini 1995. 
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measures which derogate f r o m the main principles o f a D i r e c t i v e to the debiment 
o f individual interests, A r t i c l e l O ( a ) m u s t be g ivenaresbic t ive interpretation, and 
any measures undertaken on the basis thereof must ho effective and 
proportionate f b i s i s f u r t h e r m o r e supportedby the wording o f Art ic le 10(a), 
which provides that such measures are to be"necessaty to avoid abuses".In such 
circumstances, the onus is on the State making the derogation to demonstrate that 
these conditions are f u l f i l l e d . 

36 No convincing evidence has heen presented to support the assertion that the aim 
o f preventing ahusesnecessitates the gênerai e x c l u s i o n f r o m the scope o f t h e 
guarantee o f employees who are related t o a m a j o r shareholder in the insolvent 
employer company,inespective o f the circumstances in the individual cases.Nor 
h a s i t h e e n shown that this aim c o u i d n o t h e achieved as ef f ic ient ly through 
measures which wou ld encroach toalesser degree upon the rights granted hy the 
Directive conferring social protection on employees 

37 f h u s , Art ic le 1 0 ( a ) m u s t b e interpreted as not al lowing the application, as a 
measure against abuse, o f a provision o f national law generally excluding a 
sibling o f a m a j o r shareholder in the insolvent employer fiom compensation fiom 
the wage guarantee f u n d 

B ^ ^ ^ 

38 In the opinion o f the C o ^ , t h e arguments mentioned above in connection wi th 
At^ticlelO(a) o f the Directive are equally valid w i th regard to A r r i c l e l O ( b ) . f h e 
social objective o f t h e Directive, together w i th t hep rov i s ion in Art ic le 10(b) 
being in the nature o f an exception, imply that Ar^t ic le lO(b)must be interpreted 
resbictively 

39 As argued particularly by the ^ o ^ ^ ^ ^ ^ ^ ^ ^ ^ 
i sa f iee -s tand ing basis fo r derogation, separate f r o m A r t i c l e l ( 2 ) . f h e mere fact 
that an employee is in a p o s i t i o n that could have given rise to an exclusion 
pursuant t o A r t i c l e 1(2) does not prevent the application o f Art ic le 1 0 ( b ) i f t h e 
conditions o f t h e latter provision are f u l f i l l e d . 

40 However, At^ ic le lO(b)se t s out several cumulative criteria that must be f u l f i l l e d 
b e f o r e a c l a i m can be excluded by reason o f that provision One criterion is "the 
existence o f special links between the employee and the employer", whils t 
another is the existence o f " c o n m i o n interests resulting in collusion" between the 
employer and the e m p l o y e e . A t h i r d criterion is that " i t appears that f u l f i l m e n t o f 
the obligation is unjust if iable" because o f the special links and the common 
interest resulting i n collusion As submitted by the the EET^ 
^ ^ ^ 7 ^ ^ ^ ^ 
cumulative makes i t d i f f i c u l t to accept that A r t i c l e l O ( b ) m a y p r o v i d e a b a s i s fo r 
ageneral rule excludmg fiom the scope o f the wage guarantee f u n d siblings o f a 
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haetti s tuö laö aö p v i aö koma i veg f y r i r misnotkun. Var sérs tak lega v isaö t i l 
fé lags legs m a r k m i ö s tilskipunarinnar og bess aö um undantekningaräkvasö i vaeri 
aö raeöa. I>aö ve röur p v i aö tü lka a l iö 10. gr. bröngt , eins og ö n n u r âkvaeôi sem 
heimila rikjum aö gripa t i l r aö s t a f ana sem v i k j a f r â meginreglum tilskipunar 
einstaklingum i ö h a g og pess veröur aö krefjast aö allai r aös ta fan i r sem gripiö er 
t i l â grundvell i akvaeöisins haf i pyö ingu f y r i r paö m a r k m i ö sem aö er stefnt og aö 
h ö f s sé gaett. E>etta kemur einnig f r am i oröalagi a l iös 10. gr. bar sem segir aö 
r ä ö s t a f a n i m a r veröi aö vera " n a u ö s y n l e g a r ... t i l aö koma i veg f y r i r misnotkun". 
f>aö r i k i sem her f y r i r sig u n d a n b â g u n a veröur bv i aö syna f r am â aö pessum 
sk i ly röum sé fullnaegt. 

36 Sü fu l l y rö ing aö b a ö sé nauösyn leg t t i l aö koma i veg f y r i r misnotkun aö üt i loka 
f r â gre iös lu fia abyrgöas jöö i launa b â launbega sem eru skyldmenni eiganda 
verulegs h l u t a f j â r i gjaldbrota fyrirtaeki, an t i l l i ts t i l aöstaeöna i hver ju mâl i , hefur 
ekki ver iö studd sannfaerandi g ö g n u m eöa r ö k u m . M hefur ekki ver iö synt f r am â 
aö bessu m a r k m i ö i megi ekki n â aö sama marki m e ö r a ö s t ö f u n u m sem hafa minni 
âhr i f â bau rét t indi sem t i lskipunin veit ir og m i ö a aö vernd launpega. 

37 A f framangreindu leiöir aö tü lka ve röur a liö 10. gr. tilskipunarinnar svo aö hün 
he imi l i ekki r aös t a f an i r t i l aö koma i veg f y r i r misnotkun sem felast i bv i aö lög 
ütiloki almennt systkini eiganda verulegs h l u t a f j â r i gjaldbrota fyrirtaeki, sem bau 
eru launbegar h jâ , f r â g re iös lum fia abyrgöas jöö i launa. 

Âkvœôi b Ii dar JO. gr. 

38 Dömstöllinn telur aö rök bau sem greind eru her aö framan um a liö 10. gr. 
tilskipunariruiar eigi m e ö sama haetti viö um b liö 10. gr. H iö fé l ags lega m a r k m i ö 
tilskipunarinnar og b a ö aö b l iöur 10. gr. er undantekningarakvaeöi leiöir t i l bess 
aö tü lka ve röu r b liö 10. gr. bröngt . 

39 Eins og bent hefur ver iö â, einkum af rikisstjörn Bretlands, fe la âkvaeôi b l iöar 
10. gr. i sér sjalfstaeöa he imi ld t i l f r âv ika og er greinin öhaö akvaeöum 2. mgr. 1. 
gr. tilskipunarinnar. Paö aö launpegi sé i aös tööu sem hefö i mâ t t saeta u n d a n b â g u 
samkvaemt 2. mgr. 1. gr. kemur ekki i veg f y r i r beitingu b l iöar 10. gr. e f 
sk i ly röum s iöa rgre inds akvasöis er fullnaegt. 

40 b a ö ve röur bö aö hafa i huga aö b l iöur 10. gr. maelir f y r i r um forsendur sem 
veröur ö l lum aö vera fullnaegt t i l bess aö hafna megi g re iös luabyrgö samkvaemt 
akvaeöinu. E i n beirra forsendna feist i " sé r s tok[um] tengsl [um] m i l l i launbega og 
vinnuveitanda", i annan staö er gert raö f y r i r "sameiginleg[um] hagsmun[um] sem 
leiöir t i l bess aö beir gera m e ö sér leynilegt samkomulag". I b r iö ja lagi er gert 
raö f y r i r b v i aö b a ö "komi i Ijös aö skuldbindingin sé ölögmaet" vegna hinna 
sérs tôku tengsla eöa sameiginlegu hagsmuna sem leiöa t i l s amräös . Fallast ve röur 
â baö m e ö stefnanda, Eftirlitsstofnun EFTA og framkvœmdastjôrninni aö vegna 
bess aö um forsendur er aö raeöa sem veröur ö l lum aö vera fullnaegt, veröi ekki 
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major s h a r e d insolvent employercompany. m any event, mo State 
which makes suchaderogat ion must cany the burden o f j u s t i f y ing the measures 
taken 

41 In thepresentcase, no conv inc ingev idencehasbeenpresen ted to support me 
assertion tbat the aims reflected in Art icle 10(b)necessitate the general exclusion 
o f employees on the basis o f a g e n e r a l relationship t o a m a j o r shareholder in the 
insolvent employer company,irrespective o f the circumstances in the individual 
eases 

42 Consequen t l y ,Ar t i c l e lO(b )o f the Directive must be intetpreted as precluding the 
application o f a p r o v i s i o n o f n a t i o n a l law according to which siblings o f a m a j o r 
shareholder in the insolvent employer company are generally not entitled to 
compensation f r o m the wage guarantee fund 

^ ^ ^ ^ ^ ^ ^ ^ 7 

43 By its second question,the nat ionalcourtra ises tbe i s suewhe the r , th rough the 
EEA Agreement, me EFTA States have taken on an obligation to provide tot 
compensat ionto indiv iduals and economic operators w h o h a v e s u f f e r e d loss or 
damage a sa re su l to f aS ta t e ' s i nco r t ec t implementation o f tbe Directive. 

^ e ^ ^ 

44 Tbe ^ ^ ^ ^ ^ o f 7 ^ ^ ^ , tbe ^ ^ ^ ^ ^ o f A^o^oB^, tbe C r o i ^ ^ ^ of 
and tbe EC C o ^ ^ ^ o ^ submit, on tbe one band, tbat tbe EEA 

Agreement does not impose an obligation on tbe EFTAStates to make good loss 
and damages eansed to individuals by failure to implement eorreetly in tbeir 
national legislat ionprovisions o f EEA legislation Tbe argumentspresentedin 
support o f this view vary to some extent ,but may essentially be summarised as 
fo l lows Neither t b e E E A Agreement nor t beTrea tyEs t ab l i sb ing tbeEuropean 
Community (hereinafter t b e ^ E C T r e a t y " ) contains an express provision on State 
l iabi l i ty Under Community law, the principle o f State l iabi l i ty has been 
established through the case law o f the Court o f Justice o f the European 
Communities (hereinafter the "ECJ"). However, since the case law is largely 
based on special characteristics o f the Community legal order that are not found 
in tbe EEA Agreement, this case law is not transferable to the EEA Agreement by 
virtue o f A r t i c l e ^ E E A Relevant differences between t h e E E A Agreement and 
tbe ECTrea ty include tbe absence in the EEA Agreement o f important principles 
o f Community law such as transfer o f legislative powers, direct effect and 
primacy o f Community legislation 

45 T h e ^ ^ ^ a n d t h e 
the obligations undertaken by the EFTAStates under the EEA Agreement include 
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litiö svo â aö b l iöur 10. gr. geti ver iö g rundvöl lu r almenrrrar reglu sem üti lokar 
systkini eiganda verulegs h l u t a f j â r i gjaldbrota fyrirtaeki, sem bau eru launbegar 
h jâ , f r â g re iös lum f r â aby rgöas jöö i launa. Hvaö sem ööru l iöur ve röur r i k i sem 
leyf i r slik f râv ik aö syna f r am â aö r äös tö fun in sé réttlaetanleg. 

41 Sü fu l ly rö ing aö baö sé nauösyn leg t t i l aö nâ beim m a r k m i ö u m sem koma fram \ 
b liö 10. gr. aö ü t i loka almennt f r â gre iös lu f r â äby rgöas jöö ! launa tiltekna 
launbega â grundvell i tengsla viö eiganda verulegs h l u t a f j â r i h inu gjaldbrota 
fyrirtaeki, ân t i l i l i t s t i l aöstaeöna i hver ju mâl i , hefur ekki ver iö studd sannfasrandi 
g ö g n u m eöa r ö k u m . 

42 A f framangreindu leiöir aö tü lka veröur b liö 10. gr. tilskipunarinnar svo aö hün 
komi i veg f y r i r aö beitt sé akvaeöum innlendra laga sem fela i sér aö systkini 
eiganda verulegs h l u t a f j â r i gjaldbrota fyrirtaeki, sem bau eru launbegar hjâ , eigi 
almennt ekki rétt â gre iös lu f r â abyrgöas jöö i launa. 

Slôari spurningin 

43 M e ö siöari spumingunni ber H é r a ô s d o m u r Reykjavikur upp paö âl i taefni hvort 
E F T A - r i k i n ha f i m e ö bv i aö sambykkja EES-samninginn sku ldbund iö sig t i l aö 
sjâ t i l bess aö einstaklingar og aöi lar i atvinnurekstri sem oröiö hafa f y r i r t jôni 
vegna ofullnaegjandi aö lögunar landsré t tar aö akvaeöum tilskipunar geti f eng iö 
t jôn sitt baett. 

Verdur skaôabôtaâbyrgd rikisins leidd afalmennum meginreglum? 

44 Rikisstjörn Islands, rikisstjörn Noregs, rikisstjörn Svlpjôôar og 
framh'œmdastjôrnin halda bvi f r am aö EES-samningurinn skyldi EFTA- r ik in 
ekki t i l aö baeta t j ôn sem einstaklingar veröa f y r i r vegna Ĵ ess aö landsré t tur er 
ekki ré t t i lega l agaöur aö EES-samningnum. f>au lagarök sem aö i l ami r visa t i l 
|)essu t i l s tuönings eru m e ö ymsu mot i en |)au m â draga saman â eft irfarandi h âtt. 
Hvork i EES-samningurinn né Romarsamningurinn geyma âkvaeôi sem maela f y r i r 
um skaöabö taaby rgö rikisins. I rétti bandalagsins (EB-rét t i ) hefur meginreglunni 
um s k a ö a b ö t a a b y r g ö rikisins ver iö k o m i ö â i d ö m u m dömstö l s EB. bar sem 
dömaf r amkvaemd döms tö l s EB byggist aö m i k l u leyti â sé r s tôkum einkennum â 
ré t ta rke i f i bandalagsins sem ekki er f y r i r aö fara i rétti e fnahagssvaeöis ins (EES-
rétti) ve röur dömaf ramkvaemdin ekki tal in eiga viö um EES-samninginn m e ö stoö 
i 6. gr. EES-samningsins. EES-samningurinn er f r ab rugö inn R ö m a r s a m n i n g n u m 
i m ö r g u m a t r iöum sem hé r skipta mâl i og m â par nefna aö i EES-samningnum er 
ekki gert raö f y r i r f ramsali lögg ja fa rva lds eöa beinum ré t t a râh r i fum og forgangi 
akvaeöa EES-samningsins gagnvart landsrét t i . 

45 Stefnandi og Eftirlitsstofnun EFTA halda bvi bins vegar f r am aö baer 
skuldbindingar sem E F T A - r i k i n hafa gengist undir samkvaemt EES-samningnum 
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an obligation to make good loss and damage caused to individuals by incorrect 
implementation o f E E A legislation. Reference is essentially made to the case law 
o f tbe ECJ establishing the principle o f l iabi l i ty under Community law, tbe 
s i rn i lar i t iesbetweenthe EEA Agreement a n d t h e E C T r e a t y , thehomogenei ty 
objective o f tbe EEA Agreement, tbe recognition o f tbe important role tbat 
individuals w i l l play thtough the exercise o f t h e i r rights i n j u d i c i a l proceedings 
and the stated intention o f ensuring equal ueattnent o f individuals and economic 
operators f h e EETA Surveillance Authori ty adds tbat a principle o f State 
l iabi l i ty d o e s n o t p r e s u p p o s e a n y t r a n s f e r o f l e g i s l a t i v e p o w e r s c o n f r a r y t o t h e 
system o f t b e E E A Agreement 

46 f h e Court notes, f i r s t ly , tbat there is no explicit provision in EEA law 
establishing a basis fo r State l iabi l i ty on account o f incorrect adaptation o f 
national legislation 

47 In the absence o f an express provision in the EEA Agreement, the question arises 
whether suchaState obligation is to be derived f r o m the stated purposes and the 
legal structure o f the EEA Agreement The general aim o f the EEA Agreement, 
as laid down in Art ic le 1(1) EEA, is to promote a continuous andbalanced 
s t rengtheningof trade a n d e c o n o m i c r e l a t i o n s b e t w e e n t h e Contracting Parties 
w i t h e q u a l c o n d i t i o n s o f c o m p e t i t i o n and the r e s p e c t o f t h e s a m e rales, w i t h a 
view to creatingahomogeneous European Economic Area 

48 f h e scope o f the EEA Agreement is laid down in A t ^ i c l e l ( 2 ) E E A , w h i c h states 
t h a t , i n o r d e r t o a t t a i n t h o s e o b j e c t i v e s , t h e a s s o c i a t i o n e n v i s a g e d t h e r e i n shall 
entail, inaccordance w i t h t h e p r o v i s i o n s o f t h e EEA Agreement, s ixelements 
s p e c i f i e d i n that Art ic le : the free movement o f goods, persons, services, and 
capital , the setting-up o f a s y s t e m ensuring that competition is not distorted, and 
closer co-operation in certain other fields 

49 As stated in A r ^ i c l e l ( l ) E E A , one o f the main objectives o f the Agreement is to 
createahomogeneous EEA f h i s homogeneity objective is also expressed in the 
four th and fifteenth recitals o f t h e Preamble to the EEA Agreement. 

50 f h e fourth recital o f t h e Preamble reads: 

"CC^NSlDERfNC tbe objective of establishing a dynamic and homogeneous 
European Economic Area, based on common rules and equal conditions of 
competition andproviding for the adequate means of enforcement including at 
the judicial level, and achieved on the basis of equality and reciprocity and of an 
overall balance ofbenefits, rights and obligations for the Contracting Parties;" 

51 f h e fifteenth recital o f t h e Preamble reads: 

" W H E l ^ A S , i n full deference to the independence of the courts, the objective of 
the Contracting Parties is to arrive at, and maintain,aunifbrm interpretation and 
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f e l i i sér skyldu t i l aö baeta t jôn sem einstaklingar ve röa f y r i r vegna ofullnaegjandi 
aö lögunar landsré t ta r aö EES-ré t t i . V isaö er t i l fiamkvaemdar döms tö l s EB Kai­
sern meginreglan um skaöabö taabyrgö samkvaemt bandalagsré t t i kemur f ram. bâ 
er v isaö t i l bess m a r k m i ö s EES-samningsins aö skapa einsleitt efnahagssvaeöi , t i l 
)]ess hlutverks sem v iöurkenn t er aö einstaklingar muni gegna m e ö bvi aö beita 
beim ré t t indum sem J^eir öölas t m e ö samningnum, m a. f y r i r t i l s t i l l i dömstö la , og 
t i l bess m a r k m i ö s aö tryggja ja fnrasöi gagnvart einstaklingum og aöi lum i 
atvinnurekstri. Ef t i r l i t ss tofnun E F T A heldur bvi einnig f r am aö meginreglan um 
skaöabö taabyrgö rikisins byggist ekki â framsali â löggjafa rva ld i sem faeri gegn 
uppbyggingu EES-samningsins. 

46 Dömstöllinn visai fyrs t t i l bess aö i EES-samningnum er ekkert t i l tekiö âkvaeôi 
sem leggur grunninn aö skaöabö taabyrgö rikisins vegna bess aö landsré t tur sé 
ekki ré t t i lega l agaöur aö samningnum. 

47 bar sem ekkert slikt âkvaeôi er i EES-samningnum kemur t i l älita hvort sky Ida 
rikisins veröi leidd af y f i r ly s tum tilgangi EES-samningsins og uppbyggingu 
bans. M a r k m i ö i ö m e ö EES-samningnum er, eins og f ram kemur i 1. mgr. 1. gr. 
samningsins, aö s tuöla aö s tööugri og j a f n r i ef l ingu viöskipta- og efnahagstengsla 
samningsaö i l a viö s ö m u samkeppnissk i ly rö i og ef t i r s ö m u reglum m e ö baö f y r i r 
augum aö mynda einsleitt Evröpsk t efnahagssvaeöi . 

48 Gi ld issviö EES-samningsins kemur f r am i 2. mgr. 1. gr. bans, bar sem segir aö t i l 
bess aö nâ beim m a r k m i ö u m sem aö er stefnt skuli sams ta r f iö fela i sér, i 
samraemi viö âkvaeôi samningsins, sex s viö sem bar eru talin: f r j â l s a 
v ö m f l u t n i n g a , f r j â l s a fö lks f lu tn inga , f r j â l sa b jôr ius tus tar fsemi , f r j â l sa 
f j ä n n a g n s f l u t n i n g a , ke r f i sem bygg i aö samkeppni raskist ekki og nânar i 
samvinnu â ö ö r u m t i l teknum sv iöum. 

49 Eins og f r a m kemur i 1. mgr. 1. gr. EES-samningsins er eitt m e g i n m a r k m i ö bans 
aö mynda einsleitt Evröpsk t efnahagssvaeöi . P»etta e ins le i tn imarkmiö kemur 
einnig f r am i f j ö r ö a og f i m m t â n d a liö aö fa rao röa EES-samningsins. 

50 I f j ö r ö a liö a ö f a r a o r ö a n n a kemur f r a m y f i r ly s ing samningsaö i la : 

"HAFA I HUGA b a ö markmiö aö mynda öflugt og einsleitt Evröpskt 
efnahagssvaeöi er grundvallist â sameiginlegum reglum og sömu 
samkeppnisskilyröum, tryggri framkvaemd, meöal annars fyrir dömstölum, og 
jafnrétti, gagnkvasmni og heildarjafnvaegi hagsbôta, réttinda og skyldna 
samningsaöila;" 

51 I f i m m t â n d a liö segir: 

"STEFNA A D b V I , meö fullri viröingu fyrir själfstaeöi dömstölanna, aö nâ fram 
og halda sig viö samraemda tülkun og beitingu samnings bessa og beirra äkvaeöa i 
löggjöf bandalagsins sem tekin eru efnislega upp i samning pennan, svo og aö 
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application of this Agreement and those provisions of Community legislation 
which are substantially reproduced in this Agreement and to arrive at an equal 
treatment of individuals and economic operators as regards the four freedoms and 
the conditions of competition;" 

52 The achievement o f the homogeneity objective rests, in particular, on two main 
foundations. 

53 First, the material provisions o f the EEA Agreement shall, wi th in the agreed 
scope o f co-operation, be largely identical to corresponding provisions o f the EC 
Treaty and the Treaty Establishing the European Coal and Steel Community 
(hereinafter the "ECSC Treaty"). Such material provisions shall be made 
applicable in the E F T A States by means o f incorporation into their respective 
national laws. 

54 Secondly, the EEA Agreement establishes elaborate mechanisms w i t h a view to 
ensuring homogeneous interpretation and application o f the incorporated material 
provisions. 

55 In accordance w i t h Art ic le 108 EEA, a separate EFTA Surveillance Author i ty is 
set up to constantly review the implementation and application o f the material 
provisions in the E F T A States and to take action in case o f a State's infringement 
of its implementation obligations under the Agreement. A court o f justice (EFTA 
Court) is established to review the surveillance procedure and settle disputes 
between inter alia the EFTA States. 

56 A un i form and homogenous interpretation and application o f the material rules is 
further supported by various provisions, partly in the EEA Agreement i tself and 
partly in the Surveillance and Court Agreement, agreed to by the E F T A States 
pursuant to Art ic le 108 EEA. Thus, Art icle 6 EEA provides that provisions o f the 
EEA Agreement which are in substance identical to corresponding provisions o f 
the EC Treaty and the ECSC Treaty shall be interpreted in conformity wi th 
relevant rulings o f the ECJ given prior to the signing o f the EEA Agreement, 
whilst Art icle 3 o f the Surveillance and Court Agreement requires that due 
account be paid to relevant rulings o f the ECJ subsequent to the signing o f the 
EEA Agreement. According to Articles 105 and 106 EEA, an E E A Joint 
Committee shall keep under constant review the development o f the case law o f 
the ECJ and the E F T A Court, and there shall be established a system o f exchange 
o f informat ion concerning judgments between the E F T A Court, the ECJ and the 
Court o f First Instance. The EC Commission and the E F T A Surveillance 
Authori ty shall co-operate, exchange information and consult each other on 
surveillance pol icy issues and individual cases. 
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koma sér saman um jafnraeöi gagnvart einstaklingum og aöilum i atvinnurekstri aö 
bvi er varöar tjörbaetta frelsiö og samkeppnisskilyröi;" 

52 T i l aö m a r k m i ö i n u um einsleitni veröi naö er maelt f y r i r um tvö grundval la ra t r iö i . 

53 I fyrsta lagi skulu efnisäkvaeöi EES-samningsins â beim sv iöum sem samvinnan 
naer t i l aö mesfu leyti vera s a m h l j ö ö a samsvarandi akvaeöum R ö m a r s a m n i n g s i n s 
og S to fnsâ t tmâ la Kola - og s tâ lbandalags ins . Efnisreglur bessar skulu veröa 
gildandi reglur i beim E F T A - r i k j u m sem aöild eiga aö EES-samningnum er r ik in 
taka baer upp i landsré t t sinn. 

54 I ööru lagi er m e ö EES-samningnum k o m i ö â margbrotnu kerf i sem tryggja â 
einsleita tü lkun og beitingu beirra efnisreglna sem teknar hafa ver iö upp i 
landsrét t . 

55 S a m k v œ m t 108. gr. EES-samningsins er själfstaeöri ef t i r l i tsstofnun k o m i ö â fö t 
og skal h ü n s tööugt fy lg jas t m e ö framkvaemd og beitingu efnisreglna samningsins 
i EFTA-r rk junum sem eru aöi lar aö samningnum og bregöas t viö brotum rikjanna 
â skyldum beiiTa t i l aö f r a m f y l g j a samningnum. Dömstöl l ( E F T A - d ö m s t ö l l i n n ) er 
s t o f n a ö u r t i l bess aö f j a l l a um ef t i r l i t skerf iö og ley sa de i lumâl , m a . m i l l i E F T A -
rikjanna. 

56 Ymis âkvaeôi EES-samningsins s jâ l fs og samnings um stofnun eftirl i tsstofnunar 
og döms tö l s , sem E F T A - r i k i n ge röu m e ô sér i samraemi viö âkvaeôi 108. gr. EES-
samningsins, s tuôla einnig aô samrasmdri og einsleitri tü lkun og beitingu 
efnisreglnanna. Âkvaeôi 6. gr. EES-samningsins maela f y r i r um aö efnislega 
s a m h l j ö ö a âkvaeôi skuli tü lka i samraemi viö d ö m a dömstö l s EB sem mâl i skipta 
og kveön i r v o m upp f y r i r undirritunardag samningsins. f»â skal samkvaemt 3. gr. 
samningsins um eft i r l i tss tofnun og domstol taka t i lhlyöi legt t i l l i t t i l beirra d ö m a 
sem mâl i skipta og kveön i r hafa ver iö upp ef t i r undirritunardag EES-samningsins. 
Samkvaemt âkvaeôum 105. gr. og 106. gr. skal sameiginlega EES-nefndin s tööugt 
hafa t i l s k o ö u n a r b röun d ö m s ü r l a u s n a dömstö l s EB og E F T A - d ö m s t ö l s i n s og 
ke r f i skal k o m i ö upp t i l aö skiptast â upplysingum um d ö m a E F T A - d ö m s t ö l s i n s , 
döms tö l s EB og döms tö l s EB â fyrsta dömst ig i . F r amkvaemdas t j öm 
E v r ö p u b a n d a l a g a n n a og Ef t i r l i t ss tofnun E F T A skulu vinna saman, skiptast â 
upplysingum og r a ö u m um eft ir l i tsstefnu og e ins tök mal. 
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57 Another important objective o f the EEA Agreement is to ensure individuals and 
économie operators equal tr ea ts 
as adequate means ofenforcement . Again, reference c a n b e m a d e t o t h e f o u r t h 
andf i f t een th rec i t a l s o f t h e Preamble (see paragraphs 50 a n d 5 1 a b o v e ) a n d , i n 
p a r t i c u l a r , t o t h e e i g h t h r e c i t a l i n t h e P r e a m b l e t o t h e E E A Agreement, wh ich 
states: 

"CC^NVl^CEO o f t h e important role that individuals wihp^ 
Economic Areatbrough me exercise of me rights conferred on them hy this 
Agreement and through thejudicial defence of these rights;" 

58 The Court notes that the provisions o f the EEA Agreement are, t o a g r e a t extent, 
intended fo r t h e h e n e f i t o f individuals andeconomic operators throughout the 
European Economic Area Therefore, the proper funct ioning o f the E E A 
Agreement is dependent on those individuals and economic operators heingahle 
to rely on the rights thus intended fo r their benefit. 

59 The Court concludes f r o m the foregoing considerations that the E E A Agreement 
is an international treaty ^ ^ ^ ^ ^ which c o n t a i n s a d i s t i n c t l e g a l o r d e r o f its 
o w n . T h e E E A Agreement does not e s t a b l i s h a c u s t o m s u n i o n b u t an enhanced 
fiee trade area, see the judgment in Case E-2/97 ^ ^ ^ [ 1 9 9 7 ] E E T A C o m t 
Report 127.The depth o f integration o f the EEA Agreement is lessfar-reaching 
than under the E C f r e a t y , but the scope and the objective o f the E E A Agreement 
goes heyond what is usual fo r an agreement under public international law 

60 The Court finds that the homogeneity objective and the objective o f establishing 
t h e r i g h t o f individuals and economic operators to equal t rea tmentand equal 
opportunities are sos t ronglyexpressed i n t h e E E A Agreement that t h e E E T A 
States must be obliged to provide fo r compensation fo r loss and damage caused 
to an individual by incorrect implementation o fad i r ec t i ve . 

61 A further basis fo r the obligation o f the Contracting Parties to provide fo r 
compensat ionis t o b e f o u n d i n Art ic le 3 EEA, under which the Contracting 
Parties are required to take all appropriate measures, whether general or 
particular, to ensme f u l f i l m e n t o f their obligations under the Agreement, see the 
judgment o f 30 A p r i l 1998 i n C a s e E - 7 / 9 7 E E 7 ^ ^ ^ 7 ^ ^ ^ ^ o ^ v 
A ^ u B ^ B , not yet reported W i t h regard to the implementation o f directives 
mtegratedmto me E E A Agreement, this means that me Contracting Parties have 
a d u t y to make good loss or damage resulting f r o m incorrect implementation o f 
those directives. 

62 I t f o l l o w s f r o m all the forgoing that i t i s a p r i n c i p l e o f the EEA Agreement that 
the Contracting Parties are obliged to provide fo r compensat ionfor loss and 
damage cause to individuals by breaches o f the obligations under the E E A 
Agreement fo r wh ich the EETAStates can be held responsible. 
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57 A n n a ö mikilvaegt m a r k m i ö EES-samningsins er aö t ryggja einstaklingum og 
aö i lum i atvinnurekstri ja fnraeöi og j ö f n samkeppn i s sk i ly rö i og raunhaefa leiö t i l 
aö f y l g j a beim r é t t i n d u m eftir . Her ma enn visa t i l f j ö r ö a og f i m m t â n d a l iös i 
a ö f a r a o r ö u m EES-samningsins (s jâ l iö 50 og 51 her aö framan) og sérs taklega t i l 
â t tunda l iös a ö f a r a o r ö a n n a , bar sem segir: 

"ERU SANNF/ERBIR U M aö einstaklingar muni gegna mikilvaegu hlutverki â 
Evrôpska efnahagssvaeöinu vegna beitingar beirra réttinda sem beir öölast meö 
samningi bessum og beirrar verndar dömstöla sem pessi réttindi njöta." 

58 D ö m s t ö l l i n n tekur m i ö af b v i aö akvaeöum EES-samningsins er i r i kum maeli 
aetlaö aö vera t i l h a g s b ö t a einstaklingum og aö i lum i atvinnurekstri â öl lu 
E v r ô p s k a e fnahagssvaeöinu . t>vi veltur framkvaemd samningsins â bvi aö 
einstaklingar og lögaöi lar , sem t ryggö eru p>essi ré t t indi , geti byggt â beim. 

59 M e ö visan t i l bess sem aö f raman greinir telur dömstö l l inn aö EES-samningurinn 
sé p j ô ô r é t t a r s a m n i n g u r sem er sérs taks eöl is (sui generis) og sem felur i sér 
sérs takt og sjâlfstaett ré t ta rkerf i . EES-samningurinn kemur ekki â fö t 
tollabandalagi heldur b r ö u ö u fr ivers lunarsvaeöi , s jâ dorn i mâl i E-2/97 Maglite 
[1997] E F T A Court Report 127. Samruni sa sem EES-samningurinn maelir f y r i r 
um gengur ekki eins langt og er ekki eins v i ö f e m u r eins og samruni sa sem 
R ö m a r s a m n i n g u r i n n stefnir aö. Hins vegar ganga m a r k m i ö EES-samningsins 
lengra og g i ld issv iö bans er viötaekara en venjulegt er um b jööre t t a r samninga . 

60 Döms tö l l i nn telur aö m a r k m i ö i ö um einsleitni og b a ö m a r k m i ö aö koma â og 
tryggja rét t einstaklinga og aöi la i atvinnurekstri t i l ja fnraeöis og j a fn ra taekifaera 
komi svo skyrt f r a m i samningnum, aö EFTA- r ik junum, sem aöi ld eiga aö 
samningnum, h l jö t i aö bera skylda t i l aö sjâ t i l bess aö baö t jôn fâ is t baett sem 
hlyst a f b v i aö l andsré t tu r er ekki ré t t i lega l agaöur aö t i lskipunum. 

61 Akvaeöi 3. gr. EES-samningsins réuni r f rekari s t o ö u m undir bä skyldu 
samningsaö i l a aö s jâ t i l bess aö t j ô n fâ i s t baett. Samkvaemt 3. gr. skulu 
samningsaö i l a r gera allar v iöe igandi raöstafanir, hvort sem er almennar eöa 
sérstakar , t i l aö t ryggja aö s taöiö veröi viö baer skuldbindingar sem af 
samningnum leiöir , s jâ dorn f r â 30. april 1998 i mâl i E-7/97 Eftirlitsstofnun EFTA 
gegn Noregi, sem enn er öbir tur . A ö bv i er lytur aö aö lögun landsré t ta r aö 
t i lskipunum sem eru h lu t i EES-samningsins felur betta i sér aö s a m n i n g s a ö i l u m 
her skylda t i l aö baeta b a ö t j ö n sem hlyst aö b v i aö lögg jö f er ekki ré t t i lega löguö 
aö t i lskipunum. 

62 Paö le iöir a f p v i sem aö framan greinir aö paö er meginregla EES-samningsins aö 
s a m n i n g s a ö i l u m her skylda t i l aö sjâ t i l pess aö paö t j ô n fâ i s t baett sem 
einstaklingar ve röa f y r i r vegna vanefnda rikisins â skuldbindingum sinum 
samkvaemt EES-samningnum og sem v i ö k o m a n d i E F T A - r i k i her aby rgö â. 
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Chapter ftkO^si^ 

63 It f o l l o w s f r o m A r t i c l e 7 E E A and Protocol 35 to tbe EEA Agreement tbat tbe 
EEA A g r e e m e n t d o e s n o t e n t a i l a t r a n s f e r o f l e g i s l a t i v e p o w e r s . However, tbe 
principle ofState l iabi l i ty must be seen as an integral part o f t b e EEA Agreement 
as sucb . fbe re fo re , i t is namral to intetpret national legislation implementing tbe 
main part o f me A g r e e d 

^ c o ^ ^ o ^ ^ ^ ^ ^ ^ ^ 

64 Altbougb mo establishment o f State l iabi l i ty is tbus required by tbe E E A 
Agreement, tbe conditions under wbicb snob l iabi l i ty gives rise to a r i g b t t o 
compensation mnst depend on tbe nature o f tbe breach o f tbe obligations 
thereunder which has caused the loss or damage. 

65 In the event o f incorrect implementation o f a d i r e c t i v e in national law contrary to 
A r t i c l e 7 E E A , the effectiveness o f that rale requires that there should b e a r i g h t 
to reparation provided that thtee conditions are f u l f i l l e d . 

66 Eirst , the directive in question must be intended to confer rights on individuals, 
tbe content o f which can be identif ied on tbe basis o f tbe provisions o f tbe 
Directive Secondly, tbe breacb on tbe part o f tbe State concerned must be 
suff ic ient ly serious. f h i r d l y , t h e r e must b e a c a u s a l l i n k b e t w e e n t h e b r e a c h o f 
the State 'sobligation and the loss and damage suffered by the injured parties. 

67 W i t h r e g a r d t o thepresentcase , tbe Cour tnotes tbat tbe purpose o f Counci l 
Directive 80/987/EEC, as amended, is to grant to employees a r igbt to a 
guarantee o f payment o f their unpaid wage claims. Eor similar reasons as i n the 
case law o f the ECJ, the scope and content o f that rtght can be ident i f ied on the 
basis o f tbe provisions o f tbe Directive, see fo r comparison tbe judgment i n 
Joined C a s e s C - 6 ^ 0 a n d C ^ 0 E ^ ^ ^ 
p a r a g r a p b s l O ^ ^ f b u s , it appears tbat tbe first condition is f u l f i l l e d 

68 As to tbe second condition, tbe decisive test for finding tbat ab reacb o f an 
obligation under tbe EEA Agreement is suff iciently serious must be wbetber tbe 
Contracting Party concerned has manifestly and gravely disregarded the l imits on 
its discretion. 

69 The factors which the competent court may take into consideration include the 
clarity and precision o f the rule breached,the measure o f discretion l e f i by that 
rule to tbe national autborities,wbetber tbe infringement and tbe damage caused 
was intentional or involuntary, wbetber any error o f law was excusable or 
inexcusable, tbe fact tbat tbe position taken by an EEA or Cornmuni ty ins t i tu t i 
may bavecon t r ibu ted towards tbe omission, and tbe a d o p t i o n o r r e t e n t i o n o f 
national measures or practices contrary to tbe EEA Agreement. 
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63 f>aö leiöir a f 7. gr. EES-samningsins og bökun 35 viö harm aö EES-samningurinn 
felur ekki i sér framsal lögg ja fa rva lds . Meginreglan um skaöabö taaby rgö rikisins 
er bins vegar h lu t i EES-samningsins og er bvi eöl i legt aö lög sem lögfes ta 
meginmal samningsins séu skyrö svo aö meginreglan um skaöabö taabyrgö 
rikisins fei ist einnig i beim. 

Skilyrdi bôtaâbyrgdar 

64 böt t reglan um skaöabö taaby rgö rikisins fei ist bannig i EES-samningnum fara 
skilyröi bo ta ré t ta r sem leiöir a f reglunni ef t i r eöli beirrar vanraekslu rikisins â 
skuldbindingum sinum sem rekja ma t jön iö t i l . 

65 1 bv i t i l v i k i aö landsré t tu r sé ekki rét t i lega lagaöur aö äkvaeöum tilskipunar, eins 
og krafist er i 7. gr. EES-samningsins, leiöir baö af bessu âkvaeôi, t i l bess aö baö 
nâi t i lgangi sinum, aö krefjast ma skaöabö ta aö bremur sk i ly röum uppfy l l tum. 

66 1 fyrsta lagi ve röur b a ö aö felast i t i lskipuninni aö einstaklingar ööl is t t i l tekin 
rét t indi og âkvaeôi tilskipunarinnar veröa aö bera m e ö sér hver bau rét t indi eru. 1 
ööru lagi ve röur aö vera um naegilega alvarlega vamaekslu â skuldbindingum 
rikisins aö raeöa. 1 b " ö j a lagi ve röur aö vera orsakasamband m i l l i vamaekslu 
rikisins â skuldbindingum sinum og bess t jöns sem t jönbol i ve röur f y r i r . 

67 A ö bv i er lytur aö bv i mâl i sem her er t i l u m f j ö l l u n a r ve röur aö byggja â bv i aö 
m a r k m i ö ti lskipunar räös ins 80/987/EBE, eins og henni hefur ver iö breytt, sé aö 
veita launbegum rétt â abyrgö â ög re iddum l a u n a k r ö f u m . A f sambaerilegum 
ästaeöum og beim sem greinir i framkvaemd dömstö l s EB, ve röur umfang og 
innihald bess rét tar a f m a r k a ö â grundvell i akvaeöa tilskipunarinnar, s jâ t i l 
s a m a n b u r ö a r dorn i s a m e i n u ö u m malum C-6/90 og C-9/90, Frcmcovich o.fl. 
[1991] E C R 3 1-5357, l iö 10 o.âfr . Fyrsta ski lyröinu viröis t bv i vera fullnaegt. 

68 Viö mat â öö ru ski lyröinu, hvort um naegilega alvarlega vamaekslu sé aö raeöa, 
skiptir mestu mâ l i hvort samningsaö i l inn m e ö bersynilegum og alvarlegum haetti 
leit f r a m h j â beim t a k m ö r k u n u m sem eru â sv igràmi rikisins t i l mats v iö 
äkvaröana töku . 

69 Pau atr iöi sem dömstö l l sä sem f j a l l a i um mal iö getur me t iö eru m a. hversu skyrt 
og näkvaemt b a ö âkvaeôi er sem far iö er gegn, hversu mik iö mat äkvaeöiö 
eftirlaetur innlendum s t j ö m v ö l d u m og hvort um er aö raeöa visvitandi brot â 
samningsskuldbindingum sem leiddi t i l t j öns eöa brot sem ekki var f r a m i ö af 
âsetningi . I>â ve röu r litiö t i l bess hvort lögvil la var afsakanleg eöa öaf sakan leg , 
hvort a f s t aöa EES-stofnunar eöa stofnunar E v r ö p u b a n d a l a g a n n a kunni aö hafa 
s tuölaö aö vanraekslunni og hvort innleidd eru lög eöa framkvaemd, eöa beim 
viöha ld iö , sem eru andstaeö EES-samningnum. 

European Court Reports, p.e. domasafn dömstöls EB. 
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Costs 

70 The costs incurred by the Government o f Norway, the Government o f Sweden, 
the Government o f the United Kingdom, the E F T A Surveillance Author i ty and 
the EC Commission, which have submitted observations to the Court, are not 
recoverable. Since these proceedings are, in so far as the parties to the main 
proceedings are concerned, a step in the proceedings pending before the national 
court, the decision on costs is a matter fo r that court. 

On those grounds, 

T H E COURT, 

in answer to the questions referred to i t by H é r a ô s d ô m u r Reykjavikur by an order 
dated 5 November and a request dated 12 November 1997, hereby gives the 
fol lowing Advisory Opinion: 

1 The Act referred to in Point 24 of Annex X V I I I to the Agreement on 
the European Economic Area (Council Directive 8 0 / 9 8 7 / E E C of 20 
October 1980 on the approximation of the laws of the Member States 
relating to the protection of employees in the event of insolvency of 
their employer) must be interpreted as precluding Iceland from 
maintaining a provision of national law, according to which, in the case 
of a sibling relationship between an employee and an owner of 40 per 
cent of the shares of the employer company, the employee is excluded 
from the guarantee provided for in Article 3 of the Act on the basis of 
that family relationship. 

2 The Contracting Parties to the E E A Agreement are obliged to provide 
for compensation for loss and damage caused to an individual by 
incorrect implementation of a directive incorporated into the E E A 
Agreement. 

Björn Haug Thor Vi lh j â lmsson Carl Baudenbacher 

Delivered i n open court i n Luxembourg on 10 December 1998. 

Gunnar Selvik B jo rn Haug 
Registrar President 
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Mâlskostnadur 

Rikisstjörn Noregs, rikisstjörn Svibjööar, rikisstjörn Bretlands, Eftirlitsstofnun 
E F T A og Framkvaemdastjörn E vröpub an dal aganna, sem hafa skilaö 
greinargeröum til dömstöls ins, skulu bera sinn malskostnaö. A ö bvi er lytur aö 
aöilum mâlsins veröur aö Ifta â malsmeöferö fyrir EFTA-dömstölnum sem bâtt i 
meöferö mâlsins fyrir Héraôsdômi Reykjavikur og kemur baö i hlut bess 
dömstöls aö kveöa â um mälskostnaö. 

M e ö visan til framangreindra forsendna laetur 

D Ö M S T Ö L L I N N , 

uppi svohljööandi raögefandi âlit um spumingar paer sem Heraösdömur 
Reykjavikur beindi til dömstöls ins meö ürskuröi frâ 5. növember 1997 og beiöni 
dagsettri 12. növember 1997: 

1. G e r ö pä sem er aö finna i 24. tl. : v iöauka X V I I I v iö Samninginn um 
E v r ô p s k a efnahagssvaeöiö (tilskipun raös ins 8 0 / 9 8 7 / E B E fra 20. 
Oktober 1980 um samraemingu ä lögum aö i ldarr ik janna um vernd til 
handa launbegum veröi vinnuveitandi gjaldprota) v e r ö u r aö skyra ä 
pann veg a ö p a ö sé andstaett henni aö â Island: séu i gildi lagaäkvaeöi 
sem üti loka launbega sem er systkini eiganda 40% hlutar i gjaldbrota 
fyrirtaeki sem launpeginn vann hjâ fra beirri gre iö s luabyrgö sem maelt 
er fyr i r um i 3. gr. tilskipunarinnar vegna pessa skyldleika. 

2. A ö i l u m EES-samnings ins her skylda til aö sjä til pess a ö p a ö tjôn fâist 
baett sem einstaklingur v e r ö u r fyr ir vegna pess aö landsrét tur er ekki 
rétt i lega l a g a ö u r aö äkvaeöum tilskipunar sem er hluti E E S 
samninsins. 

Björn Haug I>ör Vilhjâlmsson Carl Baudenbacher 

Kveö iö upp i heyranda hljööi i Lüxemborg 10. desember 1998. 

Gunnar Selvik Björn Haug 
dômritari forseti 
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R E P O R T F O R T H E H E A R I N G 
in Case E-9/97 

R E Q U E S T to the Court under Article 34 of the Agreement between the E F T A States on the 
Establishment of a Surveillance Authority and a Court of Justice by Héraôsdômur Reykjavikur 
(Reykjavik City Court) for an Advisory Opinion in the case pending before it between 

E r l a Maria Sveinbjörnsdöttir 

and 

The Government of Iceland 

on the interpretation of Article 6 of the E E A Agreement and Council Directive 80/987/EEC, as 
amended by Council Directive 87/164/EEC, referred to in Point 24 of Annex X V I I I to the E E A 
Agreement. 

I . Introduction 

1. By orders dated 5 and 12 November 1997, registered at the Court on 18 November 1997, 
Héraôsdômur Reykjavikur (Reykjavik City Court) of Iceland made a request for an Advisory 
Opinion in a case pending before it between Erla Maria Sveinbjörnsdöttir, plaintiff, and the 
Government of Iceland, defendant. 

I I . Legal background 

2. The questions submitted by the national court concern the interpretation of Articles 1(2) 
and 10 of Council Directive 80/987/EEC of 20 October 1980 on the approximation ofthe laws of 
the Member States relating to the protection of employees in the event of the insolvency of their 
employer (hereinafter referred to as the "Directive") as amended by Council Directive 
87/164/EEC. 

3. Article 1 of the Directive reads: 

"1. This directive shall apply to employees" claims arising from contracts of 
employment or employment relationships and existing against employers who are in a 
state of insolvency within the meaning of Article 2(1). 

2. Member States may, by way of exception, exclude claims by certain categories 
of employee from the scope of this directive, by virtue of the special nature of the 
employee's contract of employment or employment relationship or of the existence of 
other forms of guarantee offering the employee protection equivalent to that resulting 
from this directive. 

The categories of employee referred to in the first subparagraph are listed in the annex. 
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S K Y R S L A F R A M S Ö G U M A N N S 
i mâli E-9/97 

B E I D N I um râôgefandi âlit EFTA-dömstölsins, samkvœmt 34. gr. samningsins milli E F T A -
rikjanna um stofnun eftirlitsstofhunar og dömstöls frâ Héraôsdômi Reykjavikur i mâli sem rekiö 
er fyrir dômstôlnum 

E r l a Maria Sveinbjörnsdött ir 

gegn 

islenska rikinu 

varôandi tülkun 6. gr. EES-samningsins og tilskipunar raösins 80/987/EBE, eins og tilskipuninni 
var breytt meô tilskipun raösins 87/164/EBE. Visaö er til tilskipunarinnar i 24. tl. X V I I I . 
viöauka viö EES-samninginn. 

I . Inngangur 

1. Meö ürskuröi frâ 5. november 1997 og beiôni dagsettri 12. november 1997, sem barst 
dômstôlnum 18. november 1997, ôskaôi Héraôsdômur Reykjavikur, îslandi, eftir râôgefandi âliti 
i mâli sem rekiô er fyrir dômstôlnum milli Erlu Mariu Sveinbjörnsdöttur, stefnanda, og islenska 
rikisins, stefhda. 

I I . Löggjö f 

2. Spurningar pasr sem héraôsdômstollinn hefur ôskaô svara viö lüta aö tülkun â 2. mgr. 1. 
gr. og 10. gr. tilskipunar raösins 80/987/EBE frâ 20. Oktober 1980 um samrasmingu ä lögum 
aöildarrikjanna um vernd til handa launbegum veröi vinnuveitandi gjaldbrota ("tilskipunin") eins 
og henni var breytt meö tilskipun raösins 87/164/EBE. 

3. 1. gr. tilskipunarinnar er svohljööandi: 

"1. Tilskipun pessi gildir um kröfur launpega â hendur vinnuveitendum sem eru 
gjaldbrota i skilningi 1. mgr. 2. gr., i tengslum viö räöningarsamninga og 
räöningarsamkomulag. 

2. Aöildarrikjunum er heimilt aö undanbiggja kröfur tiltekinna höpa frâ gildissviöi 
tilskipunar bessarar vegna räöningarsamnings eöa räöningarsamkomulags af serstökum 
toga eöa vegna annars konar trygginga sem veita launbegunum sambaerilega vernd og 
kveöiö er â um i tilskipun bessari. 

Î viöauka eru taldir upp beir höpar launpega sem getiö er um i undanfarandi undirgrein. 
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3 This directive shall not applv to Greenland. This exception shall be re-examined 
in the event ofany development in thejob structures in that region." 

4 Article lOof the Directive reads: 

"This directive shall not affect the option ofMember States: 

(a) to take the measures necessary to avoid abuses^ 

fb) to refuse or reduce the liability referred to in Article^or the guarantee obligation 
referred to in Article 7 if it appears that fulfilment of the obligation is 
unjustifiable because of the existence of special links between the employee and 
the employer and of common interests resulting in collusion between them " 

^ The Directive is referred to in Point24 of Annex X V f l l to the E E A Agreement,which, 
for the purposes ofthe E E A Agreement, provides f b ^ 

^a) The following shall be added to sectionlof the Annex: 

H I C E L A N D 

1 Those members ofthe Board of Directors of a bankrupt company after the 
company'sftnancial situation became considerable adverse. 

2 Those having held or thereover of the capital ofahankrupt limited company. 

3 The general manager ofaliquidated company or those others who, on account of 
their work with the companv,had h a d a s u r v e y o f the company'sftnancesin 
such a manner that it could not be concealed from them that a company's 
liquidation had been impending at the time the wages were being earned 

4 The spouse ofapersoninasituation specified in c l a u s e s l t o ^ a s well as his/her 
direct relative and direct relative'sspouse." 

6 TTte questions submitted by the national court also concern the interpretation of Articled 
E E A , which reads: 

"without prejudice to future developments ofcase law, the provisions of this Agreement, 
in so far as they are identical in substance to corresponding rules of the Treaty 
establishing the European Economic Community and the Treaty establishing the 
EuropeanCoalandSteelCommunity and to acts adopted in applicationof these two 
Treaties, shall, in their Implementation and application, be interpreted in conformity with 
the relevant rulings of the Court of Justice of the European Communities given prior to 
the date of signature of this Agreement " 

t t L Facts and procedure 

7 According tothelcelandiclnsolvency Act No. 21/1991 f ^ ^ ^ ^ / ^ ^ ^ ^ ^ 
hereinafter the "Insolvency Act"), claims for unpaid wages are, as arule , privilegedclaims 
against the estate of an insolvent employer. However, under Art ic le l l2 ,paragraph3of the Act, 
claims put forward by certam relatives of an insolvent person will not be recognized as privileged 
claims Relatives to whom this Article applies are listed in Ar t i c l e^o f the Act. Among those 
listed are siblings ofan insolvent person 
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3. Tilskipun pessi gildir ekki urn Greenland. Dessl undantekning skal tekin til 
endurskoöunar veröi breytingar â atvinnuhâttum jjar." 

4. 10. gr. tilskipunarinnar er svohljööandi: 

"Tilskipun bessi hefur ekki àhrif â rétt aöildarrikja: 

a) til bess aö gera nauösynlegar raöstafanir til aö koma i veg fyrir misnotkun; 

b) til aö hatha beirri greiösluabyrgö, sem getiö er um i 3. gr. eöa beirri 
greiösluskyldu, sem getiö er um i 7. gr., eöa laekka hana komi i ljös aö 
skuldabindingin sé ôréttmaet vegna sérstakra tengsla milli launjjegans og 
vinnuveitandans og sameiginlegra hagsmuna sem leiöir til bess aö beir gera meö 
sér leynilegt samkomulag." 

5. Visaö er til tilskipunarinnar i 24. tl. X V I I I . viöauka viö E E S samninginn, par sem m a. 
maelt er fyrir um eftirfarandi aölögun: 

"a) Eftirfarandi baetist viö I. bâtt viöaukans: 

H. I S L A N D 

I . Stjörnarmenn gjaldbrota félags eftir aö fjärhagsstaöa félagsins varö mjög slasm. 

2. I>eir sem hafa âtt 5% eöa meira af fjârmagni gjaldbrota hlutafélags. 

3. Framkvasmdastjôri gjaldbrota félags eöa aörir sem vegna starfa sinna fyrir 
felagiö höföu bâ yfirsyn yfir fiârhag bess aö beim mâtti vera ljöst aö gjaldbrot 
voföi yfir begar teknanna var aflaö. 

4. Maki einstaklings sem er i beirri aöstööu sem tilgreind er i 1 . - 3 . liö svo og 
aettingi einstaklings og aettingi maka i beinan legg." 

6. Spurningar héraôsdômsrôlsins lüta einnig aö tülkun 6. gr. EES-samningsins, sem er 
svohljööandi: 

"Meö fyrirvara um bröun dömsürlausna i framtiöinni her viö framkvaemd og beitingu 
akvaeöa samnings bessa a o tülka bau i samraemi viö ürskuröi dömstöls 
Evrôpubandalaganna sem mâli skipta og kveönir hafa veriö upp fyrir undirritunardag 
samnings bessa, bö aö bvi tilskildu aö bau séu efhislega samhljööa samsvarandi reglum 
stofhsâttmâla Efhahagsbandalags Evröpu og stofhsâttmâla Kola- og stâlbandalagsins og 
geröum sem sambykktar hafa veriö vegna beitingar bessara tveggja sâttmâla." 

I I I . Mälavext ir og meöferö mâlsins 

7. Samkvaemt lögum nr. 21/1991 um gjaldbrotaskipti ("gjaldprotaskiptalög") eru 
launakröfur â hendur brotamanni forgangskröfur i bü hans. Samkvaemt 3. mgr. 112. gr. veröa 
launakröfur nâkominna aettingja brotamanns bö ekki viöurkenndar sem forgangskröfur. t>eir sem 
nâkomnir eru brotamanni i skilningi greinarinnar eru taldir upp i 3. gr. laganna. Meöal peirra sem 
har eru taldir upp eru systkini protamanns. 
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8. Pursuant to Article 5, first paragraph of the Wage Guarantee Fund Act No. 53/1993 
(Lög um àbyrgôarsjôô launa vegna gjaldprota - hereinafter the "Wage Guarantee Fund Act"), it 
is a condition for the Fund's guarantee of wage claims that a claim be recognized as a privileged 
claim in the insolvency estate. There are, however, exceptions to this, which are listed in Article 6 
of the Act. Thus, pursuant to Article 6(d) of the Act, it is for example possible, if certain 
conditions are fulfilled, to pay a wage claim to the spouse of an insolvent person, as well as to his 
relatives in direct line and the spouses of such relatives, even if their wage claims have not been 
recognized as privileged claims in the insolvency estate. The exception does not, according to the 
wording, apply to siblings of an insolvent person. 

9. Ms Sveinbjörnsdöttir, the plaintiff in the case before the national court, had been 
employed for a number of years at a machine workshop when she was dismissed from her 
position by a letter of 29 December 1994 with effect from 1 January 1995. The plaintiff was 
dismissed with six months" notice and was not required to work during the notice period. The 
plaintiff received her wages until 12 March 1995. On 22 March 1995, the machine workshop was 
declared insolvent. On 23 May 1995, the plaintiff filed a claim against the insolvency estate, 
claiming payment of wages for the notice period, unpaid wage increases, vacancy pay from 1 
May 1994 to the end of the notice period, i.e. until 30 June 1995, vacancy pay supplement and a 
December wage supplement, in total 743 844 Icelandic crowns. 

10. On 24 May 1995. the plaintiff s counsel filed a copy of the claim with the Wage 
Guarantee Fund, claiming payment from the Fund pursuant to the Wage Guarantee Fund Act. By 
a letter of 13 October 1995. the liquidator of the insolvency estate rejected the plaintiffs claim 
against the estate on the grounds that the plaintiff was the sister of the holder of 40% of the 
shares in the machine workshop. The claim was rejected pursuant to Article 112 in fine of the 
Insolvency Act, cf. Article 3 of the Act. On 4 March, an explanation was requested from the 
Wage Guarantee Fund regarding the grounds on which the Fund based its decision not to pay the 
plaintiff s claim. The answer was given in a letter of 18 March 1996, which set out the grounds 
for rejection of the claim, namely that the liquidator of the insolvency estate had not recognized 
the claim as a privileged claim in the insolvency estate. Reference was also made to Article 5, 
first paragraph, and Article 6 of the Wage Guarantee Fund Act. By a letter of 20 March 1996, 
the plaintiff s counsel asked the Fund's management board to reconsider the Fund's decision. By 
a letter of 1 April 1996, the management board confirmed the decision rejecting the claim. 

11. The plaintiff then brought an action for compensation against the Government of Iceland 
with a writ of summons served on the defendant on 12 March 1997. In the writ of summons the 
plaintiff submitted that the Government is liable for damages for not having adjusted its national 
legislation correctly to the E E A Agreement, i.e. for not having adapted national legislation 
(Article 5, first paragraph, and Article 6 of the Wage Guarantee Fund Act and Article 112, 
paragraph 3, of the Insolvency Act, cf. Article 3 of that Act) correctly to the act referred to in 
point 24 of Annex X V I I I to the E E A Agreement. 

12. The national court, considering that it was necessary for it to deliver judgment, decided to 
stay the proceedings and request the E F T A Court for an advisory opinion on the interpretation of 
relevant parts of the E E A Agreement. 
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8. I 5. gr. laga nr. 53/1993 um âbyrgôarsjôô launa vegna gjaldprota ("lög um âbyrgôarsjôô 
launa") er baö gert ad skilyrôi fyrir âbyrgô sjôôsins â greiöslu launakröfu aö krafan hafi veriö 
viöurkennd sem forgangskrafa i brotabùiô. Frâ h^ssari reglu er gerô undantekning i 6. gr. 
laganna. I>annig er t d. heimilt samkvaemt d. liö 1. mgr. 6. gr. laganna, aö tilteknum skilyrôum 
uppfylltum, aö greiöa maka brotamanns. skyldmenni hans i beinan legg og maka skyldmennis i 
beinan legg launakröfu bött launakrafan hafi ekki veriö viöurkennd sem forgangskrafa i 
hrotabûiô. Undantekningin â samkvaemt orôum sinum ekki viö um systkini brotamanns. 

9. Stefnandi mâlsins fyrir héraôsdômi, Erla Sveinbjörnsdöttir. haföi starfaö um langt ârabil 
â vélaverkstacôi er henni var sagt upp störfum meô uppsagnarbréfi dags. 29. desember 1994 meô 
gildistöku uppsagnarinnar 1. janûar 1995. Uppsagnarfrestur var 6 mânuôir og var vinnuframlags 
hennar ekki öskaö i uppsagnarfrestinum. Stefnandi fékk greidd laun til 12. mars 1995. Pann 22. 
mars 1995 var vélaverkstaeôiô tekiô til gjaldprotaskipta. Hinn 23. mai lysti stefnandi kröfu sinni i 
protabüiö og kraföist launa i uppsagnarfresti. ôgreiddrar haskkunar â launin. orlofs frâ 1. mai 
1994 üt uppsagnarfrestinn til 30. jûni 1995. orlofsuppbötar og desemberuppbötar. samtals kr. 
743.844. 

10. Hinn 24. mai sendi lôgmaôur stefnanda afrit af kröfulysingunni til Âbyrgôasjôôs launa 
vegna gjaldbrota og krafôi sjôôinn um greiöslu kröfunnar meô visan til laga um âbyrgôarsjôô 
launa. Meô bréfi dags. 13. oktôber 1995 hafhaôi skiptastjöri brotabüsins kröfu stefnanda i buiô â 
beim forsendum aô stefnandi vaeri systir eiganda 40% hlutafjâr i vélaverkstaeôinu. Kröfu 
stefnanda i bûiô var hafnaô meô visan til 112. gr. gjaldprotaskiptalaga i f., sbr. 3. gr. laganna. 
Hinn 4. mars 1996 var ôskaô eftir skyringum frâ Abyrgöasjööi launa â bvi hvers vegna sjôôurinn 
greiddi ekki kröfuna. Meô bréfi dags. 18. mars 1996 var h vi svaraô aô âstaeôa pess aô sjôôurinn 
hafhaôi greiöslu â kröfunni vaeri su aô skiptastjöri heföi hafnaô bvi aô viöurkenna kröfuna sem 
forgangskröfu i hrotabûiô. Pà var visaö til 1. mgr. 5. gr. og 6. gr. laga um âbyrgôarsjôô launa. 
Meô bréfi dags. 20. mars 1996 oskaôi lôgmaôur stefnanda endurskoôunar stjôrnar Âbyrôgasjôôs 
launa â âkvôrôuninni. Meô bréfi dags. 1. april 1996 staôfesti stjörnin fyrri akvöröun um synjun â 
greiöslu kröfu stefnanda. 

11. Stefnandi höföaöi t>â skaôabôtamâl â hendur rikinu meô stefhu birtri 12. mars 1997. I 
stefhunni byggôi stefnandi â bvi aô islenska rikiô baeri skaôabôtaâbyrgô â bvi aô hafa ekki lagaô 
löggjöf landsins réttilega aô EES-samningnum, b e. aô hafa ekki lagaö löggjöf landsins (p.e. 1. 
mgr. 5. gr. og 6. gr. laga nr. 53/1993 og 3. mgr. 112. gr. laga nr. 21/1991, sbr. 3. gr. sömu laga) 
réttilega aô beirri gerô sem visaô er til i 24. tl. X V I I I . viöauka viö EES-samninginn. 

12. Héraôsdômur Reykjavikur taldi nauôsynlegt aô leita râôgefandi âlits EFTA-dômstôlsins 
um tülkun â beim âkvaeôum EES-samningsins sem mâli skiptu. Var mâlinu frestaô og beiôni send 
EFTA-dômstôlnum. 
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Chanter t t t .Dec i s i s 

I V . questions 

13 Thefohowing questions were referred to the E F T A 

^1. Is the act referred to inpo in t 24 of A n n e ^ X V I I I t o the F F A Agreement 
(Council Directive 8 0 ^ 7 7 E F C of 20 Gctoher 19^0, as amended hy Council 
Directive ^ I ^ 4 / E F C o f 2 M a r c h 19^7), in particular Article I ,paragraph 2, and 
Art i c Ie lO of the Directive,to he interpreted to mean that national legislation may 
provide that an employee may he precluded from receiving payment o fawage claim 
against an insolvency estate from the State'sWage Guarantee Fund on grounds of 
family re la t iontoanowner of 40^o o f theshares intheinsolvent company. The 
relevant relation in the case at hand is collateral, i.e. siblings^ 

2. I f the answer to quest ionl is to the effect that such an employee may not he 
precluded from receiving payment o f a w a g e claim, is the State liable visa-vis the 
employeefor nothavingadaptednationallegislation wheni t hecameparty to the 
F F A Agreement, so that the employee hasa lega l right to the payment of the wage 
claims' 

V. Written observations 

i4 Pursuant to Article 20 of the Statute of the E F T A Court and Article 97 of the Ruies of 
Procedure.written observations have been received from: 

the plaintiff Erla Maria Sveinbjömsdömr. represented by Counsel Stefan Geirh^risson^ 
Lögmenn Klapparstig: 

the defendant.the Government of Iceland, representedby C o u n s e l Â m i Vdhjalmsson, 
Adelsteinsson^Partners.assistedby MartinEyjôlfsson. Legal Officer, Ministry for 
Foreign Affairs: 

the Government of Norway, represented hy Jan Bugge-Mahrt. Assistant Director 
General.Royal MinistryofForeign Affairs, acting as Agent: 

the Government of Sweden, represented hy Erik Brattgârd. Director. Ministry for 
foreign Affairs, acting as Agent: 

the Government of the United Kingdom, represented hy Dawn Cooper. Treasury 
Solicitor'sDepartment. acting as Agent: 

t h e E F T A Surveillance Authority, representedhy Ffakan Berglin. Director. Legal ^ 
Executive Affairs Department, acting as Agent and assisted by BjarnveigEiriksdôttir and 
Anne-LiseFf. Rolland. Officers ofthat Department: 

theConm^issionoftheEuropeanCornmunities.representedbyPeter JanKui jperand 
DimitriosGouloussis. both Legal Advisers in its Legal Service, acting as Agents. 
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I V . Àlitaefni 

13. Eftirfarandi spurningar voru bornar undir EFTA-dômstôlinn: 

"1. Ber aö skyra gerô pâ sem er aö finna i 24. tl. î viöauka X V I I I viö 
Samninginn um Evrôpska efnahagssvaeöiö (tilskipun raösins nr. 80 /987 /EBE frâ 20. 
Oktober 1980, eins og henni var breytt meö tilskipun raösins 87 /164 /EBE frâ 2. mars 
1987), einkum 2. mgr. 1. gr. og 10. gr. hennar, â bann veg aö samkvaemt henni megi 
meö landslögum ütiloka launbega, vegna skyldleika viö eiganda sem â 40% : 
gjaldbrota hlutafélagi, frâ bvi aö fâ greidd laun frâ äbyrgöarsjööi launa â vegum 
rikisins begar launpeginn â ögoldna launakröfu â hendur protabüinu. Um er aö 
raeöa skyldleika i fyrsta liö til hliöar, b-e.a.s. systkini? 

2. E f svariö viö spurningu nr. 1 er â pâ leiö, aö launpegann megi ekki ütiloka 
frâ bv: aö fâ laun sin greidd, varöar paö rikiö skaöabötaabyrgö gagnvart 
launpeganum aö hafa ekki, samfara aöild sinni aö Samningnum um Evrôpska 
efnahagssvaeöiö, breytt landslögum â bann veg aö launbeginn aetti samkvaemt beim 
lögbundinn rétt til launagreiöslnanna?" 

V. Greinargeröir 

14. I samraemi viö 20. gr. stofhsambykktar EFTA-dömstölsins og 97. gr. startsreglna E F T A -
dömstölsins hafa greinargeröir borist frâ eftirtöldum aöilum: 

Stefnanda. Erlu Manu Sveinbjörnsdöttur. 1 fyrirsvari er Stefan Geir Nrisson. hrl., 
Lögmenn Klapparstig; 

Stefhda, rikisstjörn Islands. I fyrirsvari er Àrni Vilhjâlmsson, hrl., A&P Lögmenn og 
honum til aôstoôar sem râôgjafi er Martin Eyjôlfsson, lögfraaöingur i 
utanrikisrâôuneytinu; 

Rikisstjörn Noregs. Î fyrirsvari sem umboösmaöur er Jan Bugge-Mahrt. 
aöstoöardeildarstjöri i konunglega utanrikisrâôuneytinu; 

Rikisstjörn Svibjööar. î fyrirsvari sem umboösmaöur er Erik Brattgârd, deildarstjöri i 
utanrikisraöuneytinu ; 

Rikisstjörn Störa-Bretlands og Noröur Irlands ("Rikisstjörn Bretlands"). î fyrirsvari sem 
umboösmaöur er Dawn Cooper, lagadeild fjârmâlarâôuneytisins; 

Eftirlitsstofnun E F T A . î fyrirsvari sem umboösmaöur er Hâkon Berglin, deildarstjöri 
lögffasöi- og framkvasmdasviös og honum til aöstoöar sem räögjafar eru Bjamveig 
Eiriksdöttir og Anne-Lise H. Rolland, lögfrasöingar i deildinni; 

Framkvaemdastjörn Evröpubandalaganna ("framkvœmdastjôrnin"). î fyrirsvari sem 
umboösmenn eru Peter Jan Kuijper og Dimitrios Gouloussis, lögfraeöilegir räögjafar hjâ 
lagadeild. 
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The first question 

Ms Sveinbjörnsdöttir - the plaintiff 

15. In the opinion of the plaintiff, Ms Sveinbjörnsdöttir, the Icelandic legislation excluding 
siblings of main shareholders from the scope of the Directive is not in accordance with the E E A 
Agreement. 

16. It is submitted that Iceland has not exercised its right under Article 1(2) of the Directive 
to exclude claims from such persons. Iceland has, by virtue of that provision, excluded certain 
other categories of claims as specified in Annex X V I I I E E A , but the exceptions actually provided 
for do not cover siblings of main shareholders in an insolvent company. Point 4 of the Icelandic 
exemptions covers spouses of persons mentioned in Points 1 to 3, as well as direct relatives and 
spouses of direct relatives. Siblings are not related in a direct line and are therefore not covered 
by this exemption. 

17. Furthermore, Iceland may not rely on Article 10(a) of the Directive as advocated by the 
Icelandic Government. According to the plaintiff, both the E F T A Court and the Court of Justice 
of the European Communities (hereinafter "ECJ") have, in situations comparable to the present 
on all relevant points, rejected the possibility of a Member State relying on Article 10(a) of the 
Directive when the national legislation has not granted the minimum protection stipulated by the 
Directive and the Annex does not list a ground to reject a wage claim of the employee, see the 
advisory opinion of the E F T A Court in Samuelsson,] and the preliminary rulings of the E C J in 
Wagner Miret2 and Commission v Greece.3, It follows from this case law that Article 10(a), due 
to the social aim of the Directive and the provision being an exception, must be interpreted 
narrowly, and that it does not permit every measure which may serve to avoid abuses. In any 
event, the plaintiff is in no way trying to take undue advantage of the Wage Guarantee Fund 
system. It is far-fetched of the Icelandic Government to argue that every close relative within the 
meaning of the Icelandic Insolvency Act abuses the Wage Guarantee Fund system under the 
Directive. Each case must be considered separately, and a Member State relying on Article 10(a) 
carries the burden of proof that it is justified to reject an employee's claim on the basis of that 
provision. 

18. The plaintiff proposes the following answer to the first question: 

"An employee, a sister of the owner of 40% of the shares in a company, may, upon the 
insolvency of the company, not be precluded from the scope of the act referred to in 
point 24 of Annex XVIII to the EEA Agreement (Council Directive 80/987/EEC of 20 
October 1980, as amended by Council Directive 87/164/EEC of 2 March 1987), as this 
category of employees is not listed in Annex 1 to the act. " 

Case E-l/95 Samuelsson [1994-95] E F T A Court Report 145. 

Case C-334/92 Wagner Miret [1993] E C R 1-6911. 

Case C-53/88 Commission v Greece [1990] E C R 1-3917. 
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Fyrri spurningin 

Stefnandi - E r l a Sveinbjörnsdött ir 

15. Stefnandi telur aö islensk löggjöf sem ütilokar systkini aôalhluthafa frâ gildissviôi 
tilskipunarinnar sé ekki i samraemi viö EES-samninginn. 

16. Stefnandi byggir à bvi aö islenska rikiö hafi ekki nytt sér bann möguleika sem feist i 2. 
mgr. 1. gr. tilskipunarinnar til aö undanbiggja kröfur bessa tiltekna hops. Meö heimild i 
âkvaeôinu hafi islenska rikiö undanbegiö annars konar kröfur, eins og fram komi i X V I I I . viöauka 
viö EES-samninginn. en basr undanbâgur taki ekki til systkina aôalhluthafa i gjaldbrota fyrirtaeki. 
î 4. tl. fyrirvara bess sem islenska rikiö gerôi séu nefhdir maki einstaklings sem er i p>eirri 
aöstööu sem tilgreind er î 1. — 3. liö svo og skyldmenni i beinan legg og maki skyldmennis i 
beinan legg. Skyldleiki systkina sé ekki skyldleiki i beinan legg og eigi undanbâgan bvi ekki viö 
um systkini. 

17. J>â geti islenska rikiö ekki boriô fyrir sig âkvaeôi a4iös 10. gr. tilskipunarinnar, eins og 
gert sé af hâlfu rikisins. Stefnandi heldur bvi fram aô basöi EFTA-dömstöllinn og dömstöll 
Evröpubandalaganna ("dömstöll E B " ) hafi i sambaerilegum tilvikum hafnaö bvi aö aöildarriki 
gasti boriô fyrir sig âkvaeôi a-Iiös 10. gr. tilskipunarinnar begar löggjöf rikisins hafi ekki veitt bâ 
lâgmarksvemd sem tilskipunin maelir fyrir um og heimild til aô hafna kröfu launbegans sé ekki aö 
finna i viöaukanum, sjâ raögefandi älit EFTA-dömstölsins i Samuelsson mâlinu 1 og forurskuröi 
dömstöls E B i mâlunum Wagner Mirer og Framkvœmdastjôrnin gegn Grikklandi." Samkvaemt 
fordaemum beri aö skyra a-liö 10 gr. bröngt, meö tilliti til félags legs markmiôs tilskipunarinnar 
og bess aô akvaeöiö er undantekningarâkvasôi. Àkvasôiô veröi bvi ekki skyrt bannig aö baö leyfi 
hverskonar râôstafanir sem séu til bess fallnar aö koma i veg fyrir misnotkun kerfisins. Hvaô sem 
ööru Iiôi sé stefnandi â engan hâtt aô reyna aô misnota âbyrgôasjôôskerfiô. baö sé fjarri lagi af 
hâlfu rikisins aö halda bvi fram aö allir beir sem eru nâkomnir brotamanni i skilningi 
gjaldbrotaskiptalaganna misnoti âbyrgôasjôôskerfiô. Lita veröi â atvik hvers mäls fyrir sig og 
aöildarriki sem byggir â âkvasôinu beri sönnunarbyrgöina fyrir bvi aô réttlastanlegt sé â 
grundvelli âkvaeôisins aö hafna kröfu launbegans. 

18. Stefnandi leggur til aö spumingunni veröi svaraô meô eftirfarandi haetti: 

"Launpega sem er systir eiganda 40% hlutafjâr i hlutafélagi, mâ vid gjaldprot 
félagsins ekki ütiloka fra gildissviôi gerdar peirrar sem er ï 24. tl. i XVJ11 viöauka vid 
samninginn um Evrôpska Efnahagssvœdid (tilskipun râdsins nr. 80/987/EBE frâ 20. 
Oktober 1980, eins og henni var breylt med tilskipun râdsins nr. 87/164/EBE frâ 2. 
mars 1987), par sem slika launpega er ekki ad finna â lista i viöauka 1 viö gerôina. " 

Mal E-l/95 Samuelsson [1994-95] EFTA Court Report 145 ("Skyrsla EFTA-dömstölsins ", bis. 
145). 

Mal C-334/92 Wagner Miret [1993] E C R 1-6911 ("European Court Reports" p.e. dômasafn 
dömstöls EB). 

Mal C-53/88 Framkvœmdastjôrnin gegn Grikklandi [1990] E C R 1-3917. 
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The Government of Iceland - the defendant 

19. In the opinion of the Government of Iceland, the defendant, the Icelandic legislation 
excluding siblings of main shareholders from coverage by the Wage Guarantee Fund is in 
conformity with the E E A Agreement. Three alternative legal foundations are referred to as the 
basis for the exception. 

20. Principally, it is submitted that the exception is provided for by point 4, cf. point 2 of the 
adaptations in Annex X V I I I E E A concerning Iceland. According to those provisions, persons 
having held 5% or more of the capital of an insolvent company and their "direct relatives" are 
exempted from the scope of the Directive. In the opinion of the defendant, it follows both from the 
wording and the object of the provision that the expression "direct relatives" must be interpreted 
as covering siblings. 

21. According to the defendant, the expression used in the English language version as well 
as the expressions used in other language versions such as the Norwegian, Danish, Greek. 
German, Swedish, Portuguese, Dutch and Italian, must be understood as covering siblings. 
Admittedly, the Icelandic text reads differently, as the corollary to "direct relative" is "asttmenni i 
beinan legg" which has the same meaning as "a line of ascendants and descendants" and therefore 
does not cover siblings. However, all language versions are equally authentic and since the E E A 
Agreement was negotiated in English, an error in the translation into Icelandic cannot change the 
meaning of the Directive. 

22. The purpose of the request for the Icelandic exemptions from the scope of the Directive 
was to take account of exemptions already contained in the Icelandic Insolvency Act and Wage 
Guarantee Fund Act, which predate the E E A Agreement. According to Article 112, paragraph 3 
of the Insolvency Act, "direct relatives" are excluded from coverage, and a definition of that 
expression in Article 3 of the Act also covers siblings. Thus, claims from siblings to a main 
shareholder were quite clearly excluded from coverage at the time of the E E A negotiations. 

23. Subsidiarily, if the interpretation suggested above is rejected by the E F T A Court, it is 
submitted that a situation such as the plaintiff s could fall within point 3 of the adaptations for 
Iceland contained in Annex X V I I I E E A . In that connection, it is pointed out that the plaintiff had 
worked for many years as a cashier in a business run by her family and with one of her family 
members as main shareholder and managing director. In the view of the defendant, a person in 
such a position might fall under the scope of the exemption in point 3 as she might have had 
sufficient overview over the company's affairs. Therefore, the Icelandic exemption in point 3 of 
the Annex to the Directive must be interpreted to the effect that a person in such a situation "may 
be precluded" from the protection provided for by the Directive. 

24. Subsidiarily, if neither of the interpretations suggested above are accepted by the Court, 
it is submitted that Article 10(a) of the Directive - allowing Member States to take measures 
necessary to avoid abuses - must be interpreted so that a person in a position such as the 
plaintiffs may be precluded from receiving payments from the Wage Guarantee Fund. Reference 
is made to the ruling of the E F T A Court in Samuelsson,4 which, according to the defendant, must 
be understood to the effect that a Contracting Party may not have in its national legal order a 
general rule that excludes a person in a situation such as the plaintiffs from the protection of the 
Directive, but also as rejecting a general interpretation of Article 10(a) that completely excludes 
the application of that provision to the situation in question. 

See footnote 1. 
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Stefndi - islenska rikiö 

19. Stefndi, islenska rikiö, telur aö islensk löggjöf sem ütilokar systkini aôalhluthafa fra 
abyrgö Âbyrgôasjôôs launa sé i samrasmi viö EES-samninginn. Dessl niöurstaöa veröi byggö â 
brenns konar lagarökum. 

20. Aöallega er bvi haldiö fram aö undanbâgan styöjist viö 4. liö, sbr. 2. liö, i 
aölögunaräkvaeöunum i X V I I I . viöauka viö EES-samninginn, sem â viö um Island. Samkvaemt 
bessum âkvaeôum mâ fella undan gildissviôi tilskipunarinnar bâ sem hafa âtt 5% eöa meira af 
fjârmagni gjaldbrota hlutafélags og "asttingja i beinan legg"/ "nâkomna aettingja" (e. "direct 
relatives"). Stefndi heldur bvi fram aô b a ö leiöi baeöi af oröalagi og tilgangi âkvasôisins aô 
hugtökin "aettingi i beinan legg"/ "nâkominn aettingi" veröi aö skyra svo aö taki til systkina. 

21. Stefndi heldur bvi fram aö hugtökin sem notuö eru i enskri ûtgâfù, sem og i öörum 
tungumâlaûtgâfum tilskipunarinnar, s.S. norsku, dönsku, grisku, bysku, saensku, portügölsku, 
hollensku og itölsku ütgäfunum. veröi aô skilja svo aö taki til systkina. Fallast veröi â baö aô 
islenska ütgäfan sé hér frâbrugôin, bar sem "direct relative" samsvari i islensku byöingunni 
"aettingi i beinan legg", sem visi til skyldleika i beinan legg upp à viô og niöur â viö og taki bvi 
ekki til systkina. Allar tungumâlaùtgâfur tilskipunarinnar hafi bins vegar sama vaegi og bar sem 
enska hafi veriö notuö viô gerô EES-samningsins geti röng byôing â islensku ekki breytt 
merkingu tilskipunarinnar. 

22. Tilgangur bess aö öska eftir heimild til aö fella äkveöna höpa undan gildissviôi 
tilskipunarinnar var aô taka miö af undanbâgum sem begar var aô finna i gjaldbrotaskiptalögum 
og lögum um äbyrgöasjöö launa, âôur en EES-samningurinn gekk i gildi. Âkvaeôi 3. mgr. 112. 
gr. gjaldprotaskiptalaga undanskilja bâ sem eru "nâkomnir" (e. "direct relatives") frâ bvi aö njöta 
forgangs og samkvaemt skilgreiningu â hugtakinu "nâkomnir" i 3 .gr . laganna tekur baö einnig til 
systkina. Kröfur systkina aôalhluthafa vom bvi undanpegnar âbyrgô begar EES-samningurinn 
var geröur. 

23. Til vara, ef EFTA-dömstöüinn feilst ekki à framangreind rök, er bvi haldiö fram aö 
aöstaöa eins og sü sem stefnandi er i falli undir 3. liö aôlogunarâkvaeôanna fyrir Island i X V I I I . 
viöauka viô EES-samninginn. I bvi sambandi bendir stefndi â aö stefnandi haföi unniö um langt 
ârabil sem gjaldkeri i fyrirtaeki sem fjölskylda hennar rak og fjölskyldumeölimur var aöalhluthafl 
i og framkvaemdastjôri fyrir. Stefhdu telja aô einstaklingur i slikri stööu geti falliô undir 
undantekninguna i 3. liô, par sem aô gera verôi râô fyrir aô harm hafi naegilega yfirsyn yfir 
fjärhag félags ins. bvi verôi aô tülka 3. liö viöaukans meô beim haetti aö fella megi einstaklinga î 
slikri aöstööu undan gildissviôi tilskipunarinnar. 

24. Ti l prautavara, ef EFTA-dömstöllinn feilst ekki â framangreinda tülkun, er â bvi byggt 
aô tülka beri a-liö 10. gr. tilskipunarinnar - sem heimilar aöildarrikjum aö gera nauösynlegar 
räöstafanir til aö koma i veg fyrir misnotkun - meö beim haetti aö koma megi i veg fyrir aö 
einstaklingur i aöstööu eins og beirri sem stefnandi er i njöti greiöslna frâ Abyrgöasjööi launa. 
Visaö er til âlits EFTA-dömstölsins i Samuelsson mâlinu 4 sem stefndi telur aö veröi aö skilja svo, 
aö aöildarriki megi ekki hafa i löggjöf sinni almenna reglu sem ütiloki einstaklinga i aöstööu eins 
og beirri sem stefnandi er i frâ vernd tilskipunarinnar, en hafhi einnig svo almennri tülkun a-liös 
10. gr. aö algerlega ütiloki beitingu âkvaeôisins i tilvikum eins og bvi sem hér er til umfjöllunar. 

Sjânmgr. 1. 
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25 The détendant proposes the following answer to the first question: 

^ ^ ^ ^ ^ ^ ^ ^ B ^ B ^ C ^ ^ ^ ^ 
^ ^ B ^ ^ ^ ^ ^ ^ v ^ ^ 

^ ^ ^ ^ v ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B ^ ^ v ^ 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

The Government ofNorway 

26 In the opinion of the Government of Norway,anemployntent relationship or contract of 
employment wi l l , a sagenera lru le ,beofaspec ia l nature within the meaning of Article 1(2) of 
theOirective if aclose relative of aperson who owns asubstantial part of thecompany is 
employedby thecompany. Special treatmentof suchemployees will bejustified, ^ ^ ^ ^ 
because of their opportunities to influence the operations and financial situation of the company 
hy virtue oftheir close relationship with the owner 

27 The Government ofNorway submits that E E A States other than those listed in the Annex 
also exclude close relatives from wage guarantee arrangements Several States have arrangements 
similar to thoseof Iceland, in that claims must heapproved as privileged pursuantto their 
bankruptcy legislation in order to he covered hy the wage guarantee arrangement. In the opinion 
ofNorway,such exceptions must be accepted provided that they are within the scope of the type 
ofexceptionprovidedfor in the directive 

28 Whether or not exceptions can be madefor employees in situations covered byArticle 
1(2) of theOirective cannot be entirely dependent on whether individualStates have listed the 
exceptions in the annex to the directive or in Annex XV111 E E A . This requirement was made to 
ensure predictability in legal terms, but in this respect national legislation is the most important 
Given that the directive allows for exceptions to be made from its area of application pursuant to 
Art ic le lOas well, it will in any case be necessary to examine national legislation to obtain full 
information about one'srights. 

29 Gonsequently,inNorway'sview. the derogating provision of the directive means that an 
E E A State may exclude a specified category of persons regardless of whether there is a 
corresponding listing in theannex to the directive, provided that the exception is based on 
considerations such as those mentioned above 

30 The Government ofNorway proposes the following answer to the first question: 

^ ^ ^ ^ ^ v ^ ^ B ^ ^ B ^ C ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ v ^ 
^ ^ 7 ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ ^ r ^ ^ v ^ ^ ^ ^ ^ ^ ^ 

The Government ofSweden 

31 The Government ofSweden has confined its written observations to the second question 
only 
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25. Stefndi leggur til aô fyrri spurningunni verôi svaraô meô svofelldum haetti: 

Tw/ta verdwr v/dow^o v/d gO/Pg7/EBE, 2^.;/. o. / / . 4 / A T Z / / v/dow)W v/d 
EES-samninginn, svo ad hann taki til launbega sem er systir eiganda 40% hhdafjàr i 
gjaldprota fyrirtœki svo ad slikan launpega " megi ütiloka " frâ pvi ad fâ greidda 
launakröfu à hendur protabùi. " 

Rikisstjörn Noregs 

26. Rikisstjörn Noregs telur aô râôningarsamningar og râôningarsamkomulôg hljôti almennt 
aô vera af sérstôkum toga i skilningi 2. mgr. 1. gr. tilskipunarinnar begar nâkomnir aettingjar 
peirra sem eiga stôran hlut i fyrirtaekinu eru launbegar fyrirtaekisins. Sérstakar râôstafanir vegna 
slikra launbega séu réttlaetanlegar, meôal annars vegna möguleika fjeirra â aô hafa âhrif â 
starfsemi og fjârhag fyrirtaekisins vegna nâins sambands viô eiganda bess. 

27. Rikisstjörn Noregs heldur pvi fram aô önnur EES-riki en bau sem talin eru i viöaukanum 
ütiloki einnig nâkomna asttingja frâ rikisâbyrgô â launum. î nokkrum rikjum sé mâlum skipaô 
meô svipuôum haetti og â îslandi, bannig aô kröfur verôi aô vera forgangskröfur samkvœmt 
gjaldbrotalögum til aô rikisâbyrgô â launum verôi virk. Rikisstjörn Noregs telur aô viôurkenna 
verôi slikar undantekningar. falli b^r undir bœr undanbâguheimildir sem tilskipunin maelir fyrir 
um. 

28. baö geti ekki râôiô ürslitum um bad hvort fella megi launbega undan gildissviôi 
tilskipunarinnar samkvaemt 2. mgr. 1. gr. aô einstök riki hafi tilgreint undanbàgumar i viöauka 
viô tilskipunina eöa X V I I I . viöauka viô EES-samninginn. hessa var krafist til aô tryggja b&ô aô 
réttarstaôa einstaklinga vaeri fyrirsjâanleg. en i bessu efhi er bô löggjöf rikisins mikilvasgust. Par 
sem tilskipunin heimilar undanbâgur frâ beitingu âkvaeôanna. einnig i 10. gr.. er i öllu falli 
nauôsynlegt aô lita til löggjafar rikisins til aô fâ fulla yfirsyn yfir réttarstôôu einstaklinga. 

29 NiôurstaÔa norsku rikisstjôrnarinnar er bvi sù, aô âkvaeôi tilskipunarinnar sem heimilar 
undanpâgur frâ gildissviôi hennar verôi aô tülka svo aô EES-riki megi fella skilgreindan hôp 
einstaklinga undan gildissviôi tilskipunarinnar, ân tillits til pess hvort slikar undanbâgur séu 
tilgreindar i viöauka viô tilskipunina, ef undanpâgan byggist â sjönarmiöum eins og beim sem 
nefhd eru hér aô framan. 

30. Rikisstjörn Noregs leggur til aô fyrri spurningunni veröi svaraô meô bessum haetti: 

"Tilskipun râdsins 80/987/EBE mâ tülka svo, ad gera megi undanpâgur ad pvi er lytur 
ad nâkomnum œttingjum peirra sem eiga meira en 40% hlut i gjaldprota fyrirtœki. Slik 
undanpâga mâ einnig taka til systkina. " 

Rikisstjörn Sv ibjööar 

31. Rikisstjörn Svibjööar hefur eingöngu fjallaö um siöari spurninguna i greinargerö sinni. 
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The Government of the United Kingdom 

32. The Government of the United Kingdom addresses the relationship between Articles 1(2) 
and 10 of the Directive. 

33. In the opinion of the United Kingdom, Article 10 of the Directive provides a free-standing 
ground for derogations which is separate from Article 1(2). It follows both from the wording and 
the purpose of the provisions that they have a different scope of application. Whereas Article 1(2) 
looks at the nature of the employment relationship or employment contract, and permits the 
exclusion of categories of employee where there is something unusual about that contract or 
relationship, Article 10(b) looks at the identity of the employee and employer and the existence of 
unusual connections and common interests between them. In the view of the United Kingdom, this 
must mean some connection and common interest outside the employer-employee relationship as 
such. 

34. However, the United Kingdom submits that there is a possibility of overlap between 
Article 1(2) and Article 10(b) of the Directive, so that Article 10(b) may apply to cases which 
could have given rise to an exception under Article 1(2), but where no such exception has in fact 
been made by the Member State in question. Thus, the fact that an exception in national 
legislation implementing the Directive is of a type which could have been the subject of an entry 
in the Annex to the Directive under Article 1(2) (because there is something special about the 
nature of the employment relationship itself), does not prevent the Member State in question from 
including such an exception in implementing legislation, even though there is no such entry in the 
Annex, if the exception in question also falls within the parameters of Article 10, in particular 
Article 10(b) (because there are special links between employees in that category and their 
employers and common interests resulting, or liable to result, in collusion between them). 

35. The United Kingdom proposes that the Court should answer the first question submitted 
to it by stating that nothing in the act referred to in point 24 of Annex X V I I I E E A precludes 
national legislation from providing for an exception which is within the scope of Article 10 of the 
Directive where that exception could have been provided for by a specific reservation under the 
E E A Agreement in reliance on Article 1(2) of the Directive. 

The E F T A Surveillance Authority 

36. The E F T A Surveillance Authority submits, with regard to Article 1(2) of the Directive, 
that it is clear from the wording of the provision that an exclusion by virtue of Article 1(2) is 
dependent upon the category of employee concerned actually being listed in the Annex to the 
Directive. 

37. The E F T A Surveillance Authority submits that point 4 of the Icelandic adaptation is 
obviously intended to correspond to the exception provided for under Article 6(d) of the Wage 
Guarantee Fund Act. In view of the clear language of the national provision (referring inter alia 
to "relatives in direct line of descent") and since there is no reason to assume that the adaptation 
was intended to be broader in scope than the exception under national law, it would seem clear 
that point 4 of the adaptation is limited to relatives in direct line of descent. Consequently, Article 
1(2) of the Directive does not allow Iceland to exclude siblings of shareholders of an insolvent 
employer company from the guarantee provided for by the Directive. 
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Rikisstjörn Bretlands 

32. Rikisstjörn Bretlands fjallar um sambandiö milli 2. mgr. 1. gr. og 10. gr tilskipunarinnar. 

33. Rikisstjörn Bretlands telur aö 10. gr. tilskipunarinnar feli i sér heimild til frâvika sem sc 
sjâlfstaeô gagnvart 2. mgr. 1. gr. tilskipunarinnar. baö leiöi baeöi af oröalagi äkvaeöanna og 
tilgangi peirra, aö peim veröi beitt um mismunandi atvik. Âkvaeôi 2. mgr. 1. gr. lüti aö eöli 
raöningarsamnings eöa râôningarsambands og veiti heimild til aö undanbiggja kröfur tiltekinna 
höpa launpega begar râôningarsambandiô er af serstökum toga. B-liöur 10. gr. fjalli um einstaka 
launpega og vinnuveitendur og sérstôk tengsl peirra â milli eöa sameiginlega hagsmuni beirra. 
Rikisstjörn Bretlands telur aö her sé visaö til tengsl a eöa hagsmuna sem standi utan viö 
vinnusamband beirra. 

34. Rikisstjörn Bretlands telur pö aö âkvaeôi 2. mgr. 1. gr. og b-liös 10. gr. geti falliö saman. 
bannig aö b-liö 10. gr. megi beita i tilvikum par sem undanpâga samkvaemt 2. mgr. 1. gr. heföi 
veriö heimil en aöildarriki hefur ekki gert slikan fyrirvara. t>ar sem slika undanbâgu er aô finna i 
löggjöf sem lagar landslög aô âkvœôum tilskipunarinnar og undanbägan er slik aö hana heföi 
mâtt setja i viöauka viö tilskipunina samkvaemt 2. mgr. 1. gr. (vegna bess aô râôningarsamband 
aöila er af serstökum toga), veröur aöildarriki ekki bannaô aö hafa slika undanbâgu i löggjöf 
sinni, pött hün sé ekki sérstaklega tilgreind i viöaukanum. ef undanpâgan fcllur einnig innan 
marka 10. gr.. einkum b.-liöar 10. gr. (vegna sérstakra tengsla milli launbega sem tilheyra 
pessum höpi og vinnuveitenda peirra og sérstakra hagsmuna sem leiöa til eöa geta leitt til 
samkomulags peirra â milli). 

35. Rikisstjörn Bretlands leggur til aö dömstöllinn svari fyrri spurningunni meö pvi aö lysa 
pvi yfir aö gerô sü sem visaö er til i 24. tl. X V I I I . viöauka viö EES-samninginn komi ekki i veg 
fyrir aö löggjöf maeli fyrir um undanpâgu sem rümast innan 10. gr. tilskipunarinnar. i tilvikum 
par sem undanpâgan heföi veriö heimil meö serstökum fyrirvara samingsaöila samkvaemt 2. mgr. 
1. gr. tilskipunarinnar. 

Eftirlitsstofnun E F T A 

36. Eftirlitsstofnun E F T A telur host af oröalagi 2. mgr. 1. gr. tilskipunarinnar aö undanpâga 
samkvaemt greininni sé hâô pvi aô sä höpur launpega sem undanskilinn er sé tilgreindur i viöauka 
viö tilskipunina. 

37. Eftirlitsstofnun E F T A telur einnig host aö 4. liö i aölögunaräkvaeöum peim sem eiga viö 
um Island sé aetlaö aö svara til peirrar undanpâgu sem er aö finna i d-liö 6. gr. laga um 
âbyrgôarsjôô launa. Meô hliôsjôn af skyru oröalagi pess âkvasôis (sem visar m a. til "skyldmenna 
i beinan legg") og par sem ekki sé tilefhi til aô aetla aô aôlôgunarâkvaeôin hafi âtt aô vera 
viôtaskari en undanpâga landslaga, telur Eftirlitsstofnun E F T A Ijôst aô 4. liôur 
aölögunaräkvasöanna sé takmarkaôur viô azttingja i beinan legg. W\ heimili 2. mgr. 1. gr. 
tilskipunarinnar islenska rikinu ekki aô ütiloka systkini hluthafa i gjaldprota félagi vinnuveitanda 
frâ peirri vernd sem tilskipunin veitir. 

122 



Chapter III. Decisions ofthe Court: Case E-9/97 

38. With regard to Article 10(b) of the Directive, the E F T A Surveillance Authority submits 
that the derogation should be given a narrow interpretation in line with the ruling of the E F T A 
Court in Samuelsson5 concerning Article 10(a) of the Directive. The provision calls for a case-
by-case assessment of whether the criteria contained therein are satisfied, and it cannot be argued 
that a sibling relationship in general fulfils those criteria. The only possibility for generally 
excluding certain types of employment relationships is to list them in Section I of the Annex to 
the Directive. 

39. The E F T A Surveillance Authority proposes the following answer to the first question: 

"The Act referred to in Point 24 of Annex XVIII to the Agreement on the European 
EcoMom/c /Wo CCozmc// D;rccf;vc #0/o<97/EEC q/" 20 Oc/oAer /P<90 o» /Aß 
approximation of the laws ofthe Member States relating to the protection of employees 
in the event of the insolvency of their employer) must be interpreted as precluding 
Iceland from maintaining a provision of national law, according to which, in the case 
of a sibling relationship between an employee and an owner of 40 per cent of the 
shares ofthe employer company, the employee is excluded from the guarantee provided 
for in Article 3 of the Act already on the basis of that family relationship. " 

The Commission of the European Communities 

40. With regard to the scope of the entry by Iceland in Annex X V I I I E E A , the Commission 
of the European Communities points out that there are great divergences between the various 
language versions thereof. There are six language versions (Danish, English, Italian, Dutch, 
Portuguese and Swedish) which use terms comparable to "direct or close relatives", which are 
non-technical terms which can be taken to include brothers and sisters of the person concerned. 
The French and Spanish versions use more precise terms, corresponding to "relatives in direct 
line", whereas the German and Finnish versions are the most precise when referring to "relatives 
of the first degree". The text of all the latter four language versions would seem to exclude 
siblings. 

41. Although all texts of the E E A Agreement are equally authentic, it is the Commission's 
view that particular attention should be paid to the original Icelandic text. Despite a certain 
ambiguity attached to the expression "in direct line" contained in the Icelandic text, the most 
plausible interpretation of that text is that relatives are covered by the exception although they are 
not "in direct line". 

42. The most plausible interpretation of the Icelandic text would be in conformity with the 
majority of the other language version, but would go against the explicit wording of four equally 
authentic language versions, i.e. the German, Finnish, French and Spanish versions. In the 
opinion of the Commission, this is a situation which is difficult to accept in the case of equally 
authentic language versions. Since the interpretation of the Icelandic text can be brought into 
conformity with the aforementioned texts, and the other language versions can also be interpreted 
in this way if absolutely necessary, it is this interpretation that should nevertheless prevail. 

See footnote 1. 
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38. Eftirlitsstofnun E F T A telur aô b-liô 10. gr. tilskipunarinnar verôi aô skyra prongt. i 
samraemi viô âlit EFTA-dômstôlsins i Samuelsson mâlinu'"1 sem fjallaôi um a.-liô 10. gr. 
tilskipunarinnar. Skyra verôi âkvacôiô og pau viômiô sem sett eru i pvi meô hliôsjôn af atvikum 
hvers mais og pvi verôi ekki haldiô fram aô skyldleiki systkina falli almennt undir pau viômiô 
sem greinin setur. Eina leiôin til aô ütiloka meô almennum haetti âkveôna hôpa launpega sé aô 
tilgreina pâ hôpa i 1. paetti viôaukans viô tilskipunina. 

39. Eftirlitsstofnun E F T A telur aô svara eigi fyrri spurningunni svo: 

"Gerd pâ sem visaô er til i 24. tl. XVIII vidauka vid EES-samngininn (tilskipun râdsins 
80/987/EBE frâ 20. oktôber 1980 um samrœmingu â lögum aàiIdarrikjanna um vernd 
til handa launpegum verdi vinnunveilandi gjaldprota) veràur ad tülka med peim hœtti 
ad hùn komi i veg fyrir ad i islenskri löggjöf séu âkvœdi sem fela i sér ad par sem 
launpegi er systkini eiganda 40% hlutafjâr i fyrirtœki vinnuveitanda, sé launpeginn 
ûtilokadur frâ peirri vernd sem 3. gr. gerdarinnar mœlir fyrir um pegar af pessari 
âstœàu. " 

Framkvaemdastjörn Evröpubandalaganna 

40. Aö bvi er lytur aö H. liö aôlôgunarâkvasôanna î X V I I I . viöauka viö EES-samninginn 
bendir framkvasmdastjörnin â aö mikill munur sé â hinum ymsu tungumâlaûtgâfum. Sex ûtgâfur 
(danska, enska, italska, hollenska, portügalska og saenska ûtgâfan) nota heiti sem svara til "beinn 
eöa nâinn aettingi" (e. "direct or close relatives"), en baö eru öskilgreind heiti sem skilja mâ svo 
aö visi til brööur og systur viökomandi. Franska og spaenska ûtgâfan nota nâkvaemari heiti, sem 
svara til "aettingjar i beinan legg" (e. "relatives in direct line") en pyska og fmnska ûtgâfan nota 
nâkvaemust heiti, bar sem paer visa til "aettingja i fyrsta liö" ("relatives of the first degree"). 
Orôalag peirra fjögurra ûtgâfa sem siôast eru nefhdar virôist ekki taka til systkina. 

41. t»ôtt allar ûtgâfur EES-samningsins hafi sama vaegi telur framkvasmdastjörnin aô 
sérstaklega verôi aô taka miô af hinum upprunalega islenska texta. î»râtt fyrir nokkra övissu um 
notkun hugtakanna "i beinan legg" i islenska textanum verôi baô aô teljast liklegasta tûlkunin â 
peim texta aô aettingjar falli undir undanpâguna pôtt ekki sé urn aettingja "i beinan legg" aô raeöa. 

42. bessi tülkun â islenska textanum vaeri i samraemi viö meirihluta annarra 
tungumâlaûtgâfa, en faeri gegn skyru oröalagi fjögurra tungumâlaûtgâfa, p.e. pysku, finnsku, 
frönsku og spasnsku ûtgâfunum. Framkvasmdastjörnin telur aô erfitt sé aö fallast â pessa aöstööu 
par sem um er aö raeöa ûtgâfur sem allar hafa sama vaegi. Dar sem islenski textinn veröur 
skyröur til samrasmis viö fyrrgreinda texta i pysku, finnsku, frönsku og spasnsku ûtgâfunum og 
par sem aörar tungumâlaûtgâfur mâ einnig tülka meö sama haetti, ef nauösyn her til, veröur 
pegar â heildina er litiö aö fallast â pâ tülkun. 

Sjâ nmgr. 1. 
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43. With regard to Article 10 of the Directive, the Commission points out that it is a free­
standing provision which is not linked to exceptions granted to the Member States under Article 
1(2). There is no indication in the text or the Preamble to the Directive how the option in Article 
10(b) should be exercised by the Member States. However, the Commission has always followed 
the line that, since this is a directive which should be implemented by the Member States, the 
Member States need to create a specific rule or must be able to point to a relevant existing legal 
provision which makes it possible for the national wage guarantee authority or the courts to 
refuse or reduce insolvency protection in the event of abuse, clashing interests and collusion. 

44. The wording of Article 10(b) does not exclude that the Member State may use that option 
by enacting legislation which deems that in specific situations involving close family ties there is 
ipso facto collusion which makes the fulfilment of the obligation of Article 3 of the Directive 
unjustifiable. Although it cannot be entirely excluded that Iceland has exercised the option in 
Article 10(b) ofthe Directive by setting general rules such as those of the Insolvency Act, the 
information presently available would seem to indicate that Iceland has not exercised this option. 
Therefore, the barring of siblings of the employer, director, or major shareholder of the employer 
from exercising a claim of outstanding wages against the insolvency estate is not in conformity 
with Directive 80/987, as incorporated into the E E A . 

45. The Commission proposes that the first question should be answered in the negative, but 
has not formulated a specific proposal to that effect. 

The second question 

Ms Sveinbjörnsdöttir - the plaintiff 

46. In the opinion of Ms Sveinbjörnsdöttir, the plaintiff, the problem addressed by the second 
question is, first, a question of whether the obligations undertaken by the E F T A States under the 
E E A Agreement include the fundamental issue of liability for damages vis-à-vis individuals and 
legal persons who have incurred loss because of discrepancies between national law and the E E A 
Agreement, in the same way as is the case for the Member States of the European Union, as 
established by the case law of the E C J in the first Francovich6 case and subsequent case law 
regarding the same issue. Secondly, if the answer to that question is in the affirmative, it is 
necessary to decide whether the conditions for liability are present in the case at hand. 

47. With regard to the first issue, the plaintiff submits that the aim of the E E A Agreement is 
to achieve homogeneous, common rules within the European Economic Area. The reciprocity, 
homogeneity and coherence, which are the basis of and the premise for the E E A Agreement, will 
be distorted in an unacceptable way if E F T A States are not liable in the same circumstances as 
Member States of the European Union. 

48. In the Francovich7 case, the E C J found that liability was inherent in the system of the E C 
Treaty. The main considerations were to ensure the full effect of E C law and to protect the rights 
of individuals under those provisions. The relevant arguments of the E C J for State liability all 
apply in the same way in E E A law as in E C law; there are no relevant differences between those 
two legal systems entailing such a different nature as to justify different rules regarding State 
liability. The object of Protocol 35 E E A is to ensure full effect of E E A rules, and in the eight 
recital of the Preamble to the E E A Agreement it clearly emerges that the intention is to protect the 

Joined Cases C-6/90 and C-9/90 Francovich and Others [1991] E C R 1-5357. 

See footnote 6. 
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43. Framkvasmdastjörnin bendir â aö 10. gr. tilskipunarinnar sé ötengd beim undanpagum 
sem aöildarrikjunum eru heimilaöar i 2. mgr. 1. gr. Hvorki texti tilskipunarinnar né aöfaraorö 
hennar gefi visbendingu um beitingu b-liöar 10. gr. Framkvasmdastjörnin itrekar bâ afstööu sina 
aö bar sem tilskipuninni er beint til aöildarrikjanna og beim ber aö laga löggjöf sina aö henni, 
veröi aöildarrikin aö innleiöa skyra reglu, eöa syna fram â gildandi âkvaeôi sem heimilar 
âbyrgôarsjôôi rikisins sem og dömstölum aö hafna eöa skeröa âbyrgô rikisins i tilefhi af 
gjaldbroti begar um misnotkun, ösamrymanlega hagsmuni eöa samkomulag aöila er aö raeöa. 

44. Oröalag b-liös 10. gr. kemur ekki i veg fyrir aö aöildarriki nyti sér pann möguleika sem 
bar kemur fram meö lögum sem maela fyrir um aö i sérstokum tilvikum, bar sem um nain 
fjölskyldutengsl sé aö raeöa, megi Uta svo â samkvasmt staôreyndum mâlsins (ipso facto) aö um 
samkomulag sé aö rasöa, sem leiöi til bess aö skuldbindingu aöildarrikis samkvaemt 3. gr. 
tilskipunarinnar veröi ekki framfylgt. Pott ekki sé haegt aö ütiloka aö islenska rikiö hafi nytt sér 
bennan möguleika b-liös 10. gr. tilskipunarinnar meö pvi aö hafa i löggjöf sinni almenn äkvasöi 
eins og bau sem finna mâ i gjaldbrotaskiptalögunum benda paer upplysingar sem liggja fyrir i 
mâlinu heldur til bins gagnstasöa. Pvi er baö aö ütiloka systkini vinnuveitanda, framkvaemdastjöra 
eöa aôalhluthafa i fyrirtaeki vinnuveitanda frâ pvi aö fâ fullnustu ögeiddrar launakröfu â hendur 
brotabüinu ekki i samraemi viö tilskipun 80/987/EBE, eins og tilskipunin er tekin inn i E E S -
samninginn. 

45. Framkvasmdastjörnin leggur til aö fyrri spumingunni veröi svaraô neitandi, en hefur ekki 
lagt til âkveôna tillögu aö svari. 

Siöari spurningin 

Stefnandi - E r l a Sveinbjörnsdött ir 

46. I>aô âlitaefhi sem feist i siöari spumingunni er aô mati stefhandans, Erlu 
Sveinbjömsdöttur, i fyrsta lagi hvort paö grundvallaratriöi feiist i beim skuldbindingum sem 
E F T A rikin undirgengust meö EES-samningnum, aö b a u a sambaerilegan hâtt og riki 
Evröpusambandsins beri skaöabötaabyrgö gagnvart einstaklingum og lögaöilum sem veröa fyrir 
tjöni vegna misraemis milli landslöggjafarinnar og EES-samningsins, â sama hâtt og aöildarriki 
Evröpusambandsins gera sbr. dömaframkvaemd dömstöls E B i fyrra Francovich mâlinu 6 og 
siöari dömaframkvasmd um sama grundvallaratriöi. î ööru lagi, ef svariö viö beirri spumingu er 
jâkvastt, burn" aö âkveôa hvort skaöabötaskilyröi eru fyrir hendi i mâlinu. 

47. Aö pvi er lytur aö fyrra atriöinu byggir stefnandi à bvi aö stefht sé aö einsleitum, 
samraemdum reglum â öllu Evrôpska efhahagssvasöinu. Gagnkvaemni, einsleitni og samraemi yröi 
raskaö â ôâsaettanlegan hâtt ef skaöabötaskylda EFTA-rikjanna vasri ekki fyrir hendi undir sömu 
kringumstasöum og hün er fyrir hendi i aöildarrikjum Evröpusambandsins. 

48. î Francovich mâlinu 7 taldi dömstöll E B skaöabötaäbyrgöina leiöa af kerb 
Römarsamningsins. Aöalsjönarmiöin vom i bvi fölgin aö tryggja fulla virkni löggjafar 
bandalagsins og aö vemda bau réttindi sem einstaklingum eru veitt meö reglunum. Pau rök sem 
dömstöll E B byggöi skaöabötaäbyrgö rikisins à eiga aö mati stefnanda öll viö i rétti 
emahagssvaeöisins ("EES-rétti") meö sama haetti og i rétti bandalagsins ("EB-rétti"); ekkert sem 
mâli skipti um muninn â bessum tveimur réttarkerfum feli i sér eölismun sem réttlaeti mismunandi 
reglur um skaöabötaäbyrgö rikisins. Tilgangurinn meö bökun 35 hafi veriö aö tryggja fulla virkni 

Sameinuö mal C-6/90 og C-9/90 Francovich o.ß. [1991] E C R 1-5357. 

Sjâ nmgr. 6. 
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rights which the Agreement grants to individuals. The full effect of rights granted to citizens by 
the Agreement will not be achieved in practice if the State's breach of the citizens' rights is not 
followed by State liability. The provisions of the E C Treaty on which the E C J based the principle 
of State liability in the Francovich case, i.e. Article 5 and Article 189, correspond to Article 3 
and Article 7 E E A . Further developing the conditions for liability in Brasserie du Pêcheur? the 
E C J referred to Article 215 E C , which corresponds to Article 46 of the Surveillance and Court 
Agreement. 

49. The plaintiff further submits that if such a fundamental issue as State liability, which 
was established prior to the date of signature of the E E A Agreement, were not to be included in 
the E E A Agreement, the E F T A States would have had to make this clear during the negotiations. 

50. With regard to the assessment of the conditions of State liability in the present case, the 
plaintiff submits, with reference to Brasserie du Pêcheur, that the decisive test is whether the 
Member State's breach is manifest and whether it gravely disregards the limits on the Member 
State's discretion. It follows from that judgment that if a Member State has persistently breached 
its obligations despite settled case law on the relevant matter, the conduct constitutes an 
infringement which entails liability. As the rulings by the E F T A Court in Samuelsson and by the 
E C J in Wagner Miret and Commission v Greece* provide clear precedents with regard to the 
case at hand, that condition is fulfilled. 

51. The plaintiff proposes the following answer to the second question: 

"Iceland is liable vis-à-vis an employee, for not having, being a party to the Agreement 
on the European Economic Area, granted the employee the protection stipulated in the 
act referred to in point 24 of Annex XVIII to the EEA Agreement (Council Directive 
g7/9g7/EEC o / 2 OcfoAer o.f om<v%W 6y Coimc;/ D/rccf/ve gZ/764/EEC of 2 
March 1987), since Article 10(a) is not applicable and such employee's claims have 
not been excluded in an Annex to that act, in accordance with Article 1, paragraph 2 of 
that act. " 

The Government of Iceland - the defendant 

52. In the opinion of the Government of Iceland, the defendant, a principle of State liability in 
the case at hand could theoretically be based on three different foundations: on non-contractual 
liability principles of Icelandic law, on the Francovich10 judgment having been made part of the 
E E A Agreement by virtue of Article 6 E E A , and on the E E A Agreement itself entailing a rule 
which serves as a ground for State liability. 

53. In the opinion of the defendant, the E F T A Court should not express its view on the first 
alternative, as this is a matter of national law. With regard to the latter two foundations, an 
assessment necessitates a closer analysis of the nature of the E E A Agreement as compared to the 
E C Treaty. 

Joined Cases C-46/93 and C-48/93 Brasserie du Pêcheur and Factortame [1996] E C R 1-1029, 
paragraphs 27-31. 

See footnotes 1-3. 

See footnote 6. 
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löggjafar E E S og i âttunda liö aôfaraorda EES-samningsins komi skyrt fram aô âsetningurinn 
hafi veriô aô vernda bau réttindi sem samningurinn veitir einstaklingum. Full virkni beirra 
réttinda sem samningurinn veitir borgaranum nâist aldrei i raun, nema brot rikisins â borgaranum 
leiôi til skaôabôtaskyldu rikisins. Dau âkvaeôi Rômarsamningsins sem dömstöll E B rökstuddi 
skaôabôtaâbyrgôina meô i Francovich mâlinu, b.e. 5. gr. og 189. gr., eigi sér hliôstaeôu i 3. gr. 
og 7. gr. EES-samningsins. Viô nânari ûtfesrslu skaôabôtaskilyrôanna i mâlinu Brasserie du 
PêcheurH visaôi dômstôll E B til 215. gr. Rômarsamningsins. sem â sér hliôstaeôu i 46. gr. 
samningsins um stofnun eftirlitsstofhunar og dômstôls. 

49. Stefnandi byggir einnig â bvi, aô skyrt hefôi b u r f t aö kveôa â um baö viô 
samningsgerôina ef aetlun EFTA-rikjanna var aô undanskilja grundvallaratriöi eins og 
skaöabötaäbyrgö rikisins, sem bûiô var aô kveôa uppür um fyrir undirritunardag E E S -
samningsins. 

50. Aô bvi er lytur aô mati â skilyrôum bôtaâbyrgôar i mâli pessu telur stefnandi meô visan 
til Brasserie du Pêcheur mâlsins aô aôalatriôiô sé hvort brot aôildarrikisins er augljôst og hvort 
rikiö hafi â grôfan hâtt fariô üt fyrir mörk matskenndra heimilda sem paô hefur. f>aô leiôi af 
nefhdum dömi aô ef aöildarriki hafi viôvarandi framkvasmt brotiô b r a t t fy'rir skyra 
dömaframkvaemd dömstölsins â bvi sviôi sem mâli skiptir, sé um aô raeôa brot sem leiôi til 
bôtaskyldu. Dar sem ürlausnir EFTA-dömstölsins i Samuelsson mâlinu og dömstöls E B i 
mâlunum Wagner Miret og Framkvœmdastjôrnin gegn Grikklandf veiti skyr fordaemi meô tilliti 
til bessa mais sé betta skilyrôi uppfyllt. 

51. Stefnandi leggur til eftirfarandi svar viô seinni spumingunni: 

"Pad varôar islenska rikiô skaöabötaäbyrgö gagnvart launpega, aô hafa ekki samfara 
aôild sinni aô Samningnum um Evrôpska Efnahagssvœdid, veitt launpeganum pà vernd 
sem felst i gerô peirri sem er i 24. tl. i XVIII viöauka viö Samninginn um Evrôpska 
Efnahagssvœàiô (tilskipun râdsins nr. 80/987/EBE frà 20. oktôber 1980, eins og henni 
var breytt med tilskipun râdsins nr. 87/164/EBE frà 2. mars 1987), ân pess ad a-lidur 
10. gr. eigi vi à og àn pess ad hafa undanpegià kröfur launpegans i viàauka vid geràina 
eins og heimilt er i 2. mgr. 1. gr. hennar. " 

Stefndi - islenska rikiö 

52. Stefndi, islenska rikiö, telur aô meginreglu um skaöabötaäbyrgö rikisins i bessu mâli 
megi fraeôilega byggja â bremur stoôum: â meginreglunni um skaöabötaäbyrgö utan samninga, â 
pvi aô Francovich dômurinn'" sé hluti EES-samningsins fyrir tilstilli 6. gr. EES-samningsins, og 
â pvi aö i EES-samningnum sjâlfum felist régla sem byggja megi skaöabötaäbyrgö rikisins â. 

53. Stefndi telur paô ekki vera hlutverk EFTA-dömstölsins aô fjalla um fyrsta möguleikann, 
par sem um sé aö rseôa atriôi sem rasôst af landsrétti. Mat â hinum tveimur stoôunum kallar â 
nânari greiningu â eôli EES-samningsins og samanburô viô Rômarsamninginn. 

Sameinuö mal C-46/93 og C-48/93 Brasserie du Pêcheur og Factorame [1996] E C R 1-1029. 
mâlsgreinar 27-31. 

Sjâ nmgr. 1-3. 

Sjâ nmgr. 6. 
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54. The defendant submits that a comparison between the nature, aim and contents of the 
E E A Agreement and of the E C Treaty reveals a fundamental difference between the E E A 
Agreement and Community law. The co-operation at the Community level is wider in scope and 
aims at a close integration in many fields, whilst the E E A Agreement provides for the co­
operation of the Contracting Parties within a considerably narrower field. This is clearly reflected 
in Opinion 1/9lu by the E C J and partly confirmed by the E F T A Court in Maglite}2 This 
difference between the E E A Agreement and Community law stems from the fact that the E F T A 
States were not prepared to participate in a closer co-operation at the price of having to transfer 
part of their sovereign rights to supranational institutions. As a result, E E A law makes use of 
other methods to attain the objectives of the Agreement, such as those provided for by Protocol 
35 E E A , Articles 6, 7 and 105 to 111 E E A and Article 3 of the Surveillance and Court 
Agreement. 

55. In the opinion of the defendant, the difference between the nature of the E E A on the one 
hand and Community law on the other has the following consequences: 

a) Compared to Community law, there are more limited possibilities for deducing 
unwritten principles from the E E A Agreement, without a prior introduction of those 
principles into the national legislation of the E F T A States or submission of them for the 
approval of those States in each separate case. 

b) The competence of the institutions set up by the E E A Agreement, insofar as it is 
seen as affecting the sovereign rights of the Contracting Parties, is more restricted than 
the competence of the E C institutions. In other words, the E E A institutions are not 
endowed with the same rights and thus have more limited possibilities for creating 
general principles not explicitly laid down in the E E A Agreement than do the 
corresponding E C institutions in relation to Community law. This is particularly true 
with regard to the E C J on the one hand and the E F T A Court on the other. 

56. With regard to the question whether the principle of State liability, as established by the 
E C J in its Francovich" judgment, has been incorporated into the E E A by virtue of Article 6 
E E A , the defendant submits that neither the E E A Agreement nor Community law contain a 
specific written provision on State liability in cases of breaches thereof. Instead, Francovich is a 
consequence of the special nature of Community law as an autonomous legal system, 
characterized inter alia by the transfer of sovereign rights, which is the basis for the principle of 
direct effect. State liability is a continuation of this principle and an extension thereof, as a 
further step in the direction of granting individuals rights under Community law. Article 6 E E A 
refers to judgments of the E C J which are based on primary and secondary E C legislation, but not 
to those which are based on unwritten rules and general principles derived from the special nature 
of the Community legal order. 

57. The reference in the Francovich judgment to Article 5 E C , a parallel of which is found in 
Article 3 E E A , does not alter this assessment as the reference is only an additional ground for 
justifying State liability. 

Opinion 1/91 [1991] E C R 1-6079, paragraphs 14-29. 

Case E-2/97 Mag Instrument v California Trading Company Norway [1997] E F T A Court 
Reports 127, paragraphs 25 and 27. 

See footnote 6. 
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54. Stefndi telur aô samanburôur â eôli, tilgangi og efni EES-samningsins annars vegar og 
Rômarsamningsins bins vegar syni grundvallarmun â EES-samningnum og rétti bandalagsins. 
Samvinna innan bandalagsins sé mun viôtaekari og hafi aô markmiöi sem viôtaekastan samruna â 
mörgum sviôum, en EES-samningurinn mach fyrir um samvinnu samningsaöila â mun prengra 
sviôi. Detta komi skyrt fram i âliti dömstöls E B nr. 1>V1U og sé aô hluta til staôfest af E F T A -
dômstôlnum i Magliîe mâlinu 1 2 . hessi munur â EES-samningnum og rétti bandalagsins eigi rastur 
aô rekja til bess aô EFTA-rikin hafi ekki veriô reiôubuin til aô taka bâtt i viôtaekari samvinnu 
gegn bvi aô framselja hluta af fullveldisrétti sinum til yfirbjôôlegra stofhana. f>vi hafi aôrar leiöir 
veriö farnar aô EES-rétti til aô nâ beim markmiôum sem stefht er aô meô EES-samningnum, svo 
sem âkvaeôi bôkunar 35 viô EES-samninginn, 6. gr., 7. gr. og 105.-111. gr. EES-samningsins og 
3. gr. samningsins um stofnun eftirlitsstofhunar og dömstöls. 

55. Aô mati stefhda hefur sâ munur sem er â eôli EES-samningsins annars vegar og rétti 
bandalagsins bins vegar eftirtaldar afleiôingar: 

a) Minna svigrùm i EES-rétti en i bandalagsrétti til aô leiôa ôskrâôar meginreglur 
af EES-samningnum begar slikar meginreglur hafa ekki veriô teknar upp i löggjöf E F T A -
rikjanna eôa bornar undir sampykki rikjanna i hverju tilviki um sig. 

b) Lögsaga beirra stofhana sem settar eru upp samkvaemt EES-samningnum er. aô 
bvi marki sem hefur âhrif â fullveldisrétt samningsaöila, takmörkuö frekar en lögsaga 
stofhana E B . Meô öörum orôum, EES-stofnunum er ekki veitt sama vald og baer geta bvi 
ekki meô sama haetti og stofiianir E B bûiô til og byggt â meginreglum sem ekki koma 
skyrt fram i EES-samningnum. J?etta â einkum viô um EFTA-dômstôlinn annars vegar og 
domstol E B hins vegar. 

56. Um baö âlitaemi hvort meginreglan um skaöabötaäbyrgö rikisins, sem slegiô var fastri î 
Francovich dômi 1 3 E B dömstölsins, hafi orôiô hluti EES-samningsins fyrir tilstilli 6. gr. E E S -
samningsins, byggir stefndi â bvi aô hvorki EES-samningurinn né réttur bandalagsins geymi 
sérstaka skrâôa reglu um skaöabötaäbyrgö rikisins vegna samningsbrota. Francovich domurinn 
sé fremur afleiôing af sérstôku eôli bandalagsréttar, hinu sérstaka lagakerfi sem einkennist meôal 
annars af framsali fullveldis, sem einnig er grundvöllur meginreglunnar um bein réttarâhrif. 
Skaöabötaäbyrgö rikisins sé eôlileg afleiôing af og viôbôt viô bâ meginreglu og feli i sér frekari 
staôfestingu â beim réttindum sem einstaklingum séu tryggô i bandalagsrétti. Âkvaeôi 6. gr. E E S -
samningsins visi til döma dömstöls E B par sem reyni â frumrétt og afleiddan rétt E B , en ekki 
beirra döma sem byggja â ôskrâôum reglum og meginreglum sem leiôa af sérstôku eôli 
réttarkerfis bandalagsins. 

57. Tilvisun Francovich dômsins til 5. gr. Rômarsamningsins, sem er hliôstasô 3. gr. E E S -
samningsins, breyti ekki framangreindri niöurstööu, bar sem su tilvisun sé aöeins 
vidbotarröksemd fyrir skaöabötaäbyrgö rikisins. 

Âlit 1/91 [19911 E C R 1-6079. mâlsgreinar 14-29 

Mal E-2/97 Mag Instrument gegn California Trading Company Norway [1997] E F T A Court 
Report 127, mâlsgreinar 25 og 27. 

Sjâ nmgr. 6. 
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58 Consequent ly , intheopinionofthedefendant . the^^^v^^judgmentdoesnotfa l l 
within the scope of Artic le6EEA.Therefore, the EETAStates do not have the obligation to base 
their implementation and application of E E A provisions on the principles laid down in rhar 
judgment. 

59 Even if A r t i c l e 6 E E A does not apply to ^ ^ ^ v ^ , t h e defendant points out that it 
could be argued thatasimilar rule to that round in ^ ^ ^ v / ^ can be deducedfromtheEEA 
Agreement itself. However, the defendant is of the opinion that no such rule can be deducedfrom 
the E E A Agreement, and submitsfour main arguments in support ofthat view. 

60 Eirst, since t h e / ^ ^ ^ v ^ judgment ofthe E C J was delivered, and the question on State 
liahility was heavily debated within the E C before the closing ofthe E E A negotiations, the 
absence of a provision in the E E A Agreement on State liability strongly indicates that the 
Contracting Parties madeadeliberate decision not to include suchaprovision. 

61 Secondly,there is an important difference between the nature of the E E A Agreement on 
the one hand and the nature of Communitylaw on the other,with the consequences mentioned 
above 

62 Thirdly, where the contents ofaruling of the E C J which is not covered by A r t i c l e 6 E E A 
can nevertheless affect the homogeneous interpretation ofthe E E A Agreement, the matter is to be 
dealt with politically and through diplomatic channels, as set out particularly in Articles 105 to 
l l l E E A , a n d n o t b y t h e E E T A Court 

63 Eourthly,the question concerning State liability in the present situation concerns infact 
the effect of an international obligation asasourceof law in the national legal order offceland.fn 
other words, it concerns the interpretation of Icelandic legal rules regarding the connection 
between national lawandinternational lawandthereforefalls outside the competence of the 
E E T A Court 

64 Asaconsequence of its view on the principal question of Stateliability,the détendant 
does not make any comments on the possible conditions ofStateliabihty under E E A law 

65 In light of the answer to the ftrst question the defendant submits that it is not necessary 
for the Court to giveits opinion of the second question. If, however,the Court does take the 
second question into consideration, the détendant is of the opinion that the E E A Agreement does 
not entail State liability vis-à-vis individuals and legal persons in case of breach of the 
Agreement. 

The Government nfNorway 

66 TheNorwegia^Government s u b m i t s ^ 
d o v ^ b y m e E C J i n , ^ ^ ^ o , m e ^ 
raised by me second question.However,under E E A law the legal situation is dif^rent for me 
Nordic E E T A / E E A S t a t e s . 

Seefoomote6. 
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58. Niôurstaôa stefnda er aô Francovich dômurinn falli ekki undir 6. gr. EES-samningsins. 
ï>vi séu EFTA-r ik in ekki skuldbundin til aô leggja peer meginreglur sem bar koma fram til 
grundvallar viô framkvaemd og beitingu EES-réttar. 

59. î»ôtt 6. gr. EES-samningsins eigi ekki viô um Francovich dôminn er ekki ûtilokaô aô 
mati stefnda aô halda bvi fram aô sambaerilega reglu megi leiôa af EES-samningnum sjâlfum. 
Stefndi heldur bvi bins vegar fram aô slik régla verôi ekki leidd af EES-samningnum og byggir 
baô sjônarmiô â fjorum meginröksemdum. 

60. î fyrsta lagi, b a r sem Francovich dômur dömstöls E B gekk âôur en samningaviôraeôum 
um EES-samninginn lauk, og bar sem âlitaefhiô um skaöabötaäbyrgö rikisins var mjög til 
umfjollunar innan E B â beim tima, hlytur baô aô benda til beinnar äkvöröunar samningsaöila aô 
ütiloka skaöabötaäbyrgö rikisins aô ekkert slikt âkvaeôi var tekiô inn i EES-samninginn. 

61. î ööru lagi er mikilvaegur munur â eôli EES-samningsins annars vegar og eôli 
bandalagsréttar hins vegar, meô beim afleiôingum sem begar eru raktar. 

62. î briôja lagi verôur viô baô aô miôa aô i tilvikum bar sem efhi dömsniöurstööu dömstöls 
E B fellur ekki undir 6. gr. EES-samningsins, en getur brâtt fyrir baà hafi âhrif à einsleita tülkun 
EES-samningsins, verôi aö fjalla um mâliô meô beim haetti og af beim aöilum sem gert er râô 
fyrir i 105. -111. gr. EES-samningsins, en ekki af EFTA-dômstôlnum. 

63. î fjôrôa lagi lytur spurningin um skaöabötaäbyrgö rikisins i pessu mâli i raun aô âhrifum 
bjôdréttarlegrar skuldbindingar sem réttarheimildar i islenskum landsrétti. Âlitaefhiô lytur bvi aô 
tülkun islenskra laga aö bvi er varôar tengslin milli landslaga og bjôôaréttar og â bannig ekki 
undir lögsögu EFTA-dömstölsins. 

64. Samkvaemt bessari niöurstööu um meginâlitaefhiô um skaöabötaäbyrgö rikisins telur 
stefndi ekki nauôsynlegt aô fjalla um hugsanleg skilyrôi skaôabôtaâbyrgôar rikisins samkvaemt 
EES-rétti. 

65. Meô hliôsjôn af svari bvi sem stefndi leggur til viô fyrri spumingunni telur stefndi aô 
EFTA-dômstôllinn burfi ekki aô svara siöari spumingunni. Komi til bess aö dömstöllinn taki 
siöari spuminguna til skoöunar, byggir stefndi à bvi aö EES-samningurinn feli ekki i sér 
skaöabötaäbyrgö rikisins gagnvart einstaklingum og lögaöilum vegna brota rikisins à 
samningnum. 

Rikisstjörn Noregs 

66. Rikisstjörn Noregs heldur pvi fram aö samkvaemt bandalagsrétti kaemu beer meginreglur 
sem dömstöll E B hefur beitt, m a. i Francovich dominum1 4 til alita i sambandi viö paö âlitaefhi 
sem önnur spurningin fjallar um. Hins vegar sé aöstaöan lagalega fräbrugöin begar um er aö 
raeöa hin norraenu E F T A / E E S - riki. 

Sjâ nmgr. 6. 

127 



Chapter III. Decisions ofthe Court: Case E-9/97 

67. The E E A Agreement, is an international agreement which creates rights and obligations 
between the Contracting Parties, but which lacks the supranational features that characterize 
Community law. see Opinion 1/9715 ofthe E C J , paragraphs 19-21. 

68. The Nordic E F T A States apply the so-called "dualistic" principle, which implies that 
obligations under international law only become part of national law following a separate 
implementation act. This enactment is additional to consent to ratification. This means that E E A 
rules cannot be given direct effect. The E E A Agreement does not entail the transfer of legislative 
powers nor the relinquishment of the "dualistic" principle. 

69. The E E A Agreement contains requirements for national compliance, particularly in 
Articles 3, 7 and 104 E E A , and in Protocol 35 E E A . Those provisions are based on the premise 
that the E E A Agreement does not entail a transfer of legislative power, and that specific 
implementation is necessary for E E A rules to become applicable at the national level. 

70. The E E A Agreement does not contain any provision on State liability, and the absence of 
any such provisions is in itself a strong indication that the Contracting Parties have not 
undertaken any obligations in this respect. 

71. In the view of the Norwegian Government, the authors of the E E A Agreement have made 
a deliberate choice as to what force the Agreement is to have in the legal orders of the respective 
States; it is the national implementation that is presumed to make the Agreement applicable to 
citizens. It would thus be a circumvention of those presumptions if the E F T A Court were to 
introduce liability for non-compliance, as this would indeed be giving the Agreement direct effect 
vis-à-vis the individual citizen - without any national implementation. In the opinion of Norway, 
the Francovich judgment reflects the supranational character of Community law in that it can 
produce legal effects in the internal legal order that normally require a decision by the legislator. 

72. Nor can the E E A Agreement be interpreted to mean that the E F T A States have 
undertaken to amend their national legislation on liability for damages in order to "imitate" at the 
national level the principles set out in Francovich and subsequent case law of the E C J . 

73. The above conclusion is, in the view of the Norwegian Government, not affected by 
Article 6 E E A , which only deals with relevant rulings of the E C J . Given the differences between 
Community law and E E A law, judgments that concern the special status of Community law in 
relation to national law in E U Member States are not relevant in relation to the E E A Agreement. 

74. It is finally noted that experience shows that the balance of benefits, rights and 
obligations sought in the Preamble to the E E A Agreement has been achieved despite the 
differences pointed out above. 

See footnote 11. 
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67. EES-samningurinn er bjôôréttarsamningur sem skapar réttindi og skyldur milli 
samningsaöila en felur ekki i sér pâ yfirpjôôlegu pestti sem einkenna bandalagsrétt, sjâ âlit 
dömstöls E B nr. 1/9J]\ mâlsgreinar 19-21. 

68. Norrasnu rikin i E F T A beita kenningunni um "tvieôli", en him felur i sér aô 
bjôôréttarlegar skuldbindingar verôa ekki hluti landsréttar fyrr en beer hafa veriö lögleiddar 
sérstaklega. Hér er um aô raeôa lögfestingu umfram sambykki â fullgildingu. I>etta felur i sér aô 
EES-reglur geta ekki haft bein réttarâhrif. EES-samningurinn felur ekki i sér framsal 
löggjafarvalds né afsal kenningarinnar um tvieôli landsréttar og bjôôaréttar. 

69. EES-samningurinn felur i sér kvaöir um aô aöildarriki fullnaegi samningsskuldbindingum 
sinum, sérstaklega i 3. gr. 7. gr. og 104. gr. EES-samningsins og i bôkun 35 viô samninginn. 
hessi âkvaeôi eru byggô â V êirri forsendu aô EES-samningurinn feli ekki i sér framsal 
löggjafarvalds og aô sérstôk lögtaka sé nauôsynleg til aô EES-reglum verôi beitt i landsrétti. 

70. EES-samningurinn hefur ekki aô geyma âkvaeôi um skaôabôtaskyldu rikisins. f>aô bendir 
sterklega til bess aô samningsaöilar hafi ekki undirgengist neinar skyldur i bessu sambandi. 

71. Rikisstjörn Noregs telur aô beir sem stôôu aô gerô EES-samningsins hafi sérstaklega 
tekiô â bvi âlitaefhi hvaôa gildi samingurinn aetti aô hafa i landsrétti viökomandi rikja; baö er 
meô lögtöku âkvaeôanna sem beim er aetlaô aô gilda fyrir borgara rikisins. I?aô vaeri bvi fariô â 
svig viô bessa râôagerô ef EFTA-dömstöllinn staôfesti aô samningsbrot leiddu til 
skaôabôtaâbyrgôar, b a r sem samningurinn heföi b a hein réttarâhrif gagnvart einstökum 
borgurum, an pess aô âkvaeôin hefôu veriô lögtekin. Rikisstjörn Noregs telur aô Francovich 
dômurinn endurspegli yfirbjööleg einkenni bandalagsréttar, b.e. aö um réttarâhrif sé aô raeôa i 
landsrétti sem aô ööru jöfhu yröu ekki nema fyrir tilstilli löggjafans. 

72. M veröur EES-samningurinn ekki skyrôur svo aô EFTA-rikin hafi sambykkt aô breyta 
landslögum sinum um skaöabötaäbyrgö i beim tilgangi aô likja eftir beim meginreglum sem koma 
fram i Francovich dômi dömstöls E B og siöari dômum um sama efhi. 

73. Âkvaeôi 6. gr. EES-samningsins breytir ekki framangreindri niöurstööu, bar sem 6. gr. 
tekur aöeins til beirra döma dömstöls E B "sem mâli skipta". Aö teknu tilliti til bess munar sem er 
à bandalagsrétti og EES-rétti veröur ekki taliô aô dômar sem varôa sérstôk tengsl bandalagsréttar 
og landsréttar aôildarrikja E S B skipti mâli um tülkun EES-samningsins. 

74. Rikisstjörn Noregs tekur loks fram, aö reynslan syni aô baô jafhvaegi hagsmuna, réttinda 
og skyldna sem nefnt er i aöfaraoröum EES-samningsins hafi nâôst brâtt fyrir bann eölismun sem 
âôur er nefhdur. 

Sjâ nmgr. 11. 
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75. The Government of Norway proposes the following answer to the second question: 

"Article 6 of the EEA Agreement does not comprise the elements of jurisprudence of 
the Court of Justice of the European Communities that solely concern the effect of 
Community law in national law. The legal principles laid down by the Court of Justice 
of the European Communities on the basis of Community law. inter alia in cases C-
6/90 and 9/90, concerning the State's liability in damages vis-à-vis individuals when 
Community law is set aside do not therefore come under the scope of Article 6 of the 
EEA Agreement, in the way this provision must be interpreted in relation to a State that 
is only party to the EEA Agreement and not a Member State ofthe European Union. " 

The Government of Sweden 

76. The Government of Sweden points out that, according to Article 6 E E A , the provisions 
of the E E A Agreement can only be interpreted and applied in conformity with the relevant rulings 
of the E C J where they are identical in substance to corresponding rules under Community law. 

77. In the view of the Swedish Government, the principles of Community law. in particular 
the principles of direct effect and direct application, on which the case law of the E C J regarding 
Member State liability is based, have no equivalent in the E E A Agreement. Consequently, the 
Contracting Parties are under no obligation to interpret and apply the Agreement in accordance 
with the principles laid down in Francovich](' and subsequent case law of the E C J . 

78. Article 6 E E A must be interpreted in the light of the objectives of the E E A Agreement, 
which are narrower than those of the Community treaties. 

79. With reference to Opinion 1/911' of the E C J , paragraphs 20 and 21. it is furthermore 
submitted that, due to differences in the nature of the instruments, obligations established by the 
E E A Agreement, which is merely an agreement in international law between the Contacting 
Parties, cannot be interpreted and applied in the same way as obligations imposed by Community 
law. The rulings of the E C J relating to the matter at issue are not relevant to decisions on 
obligations created by the E E A Agreement. 

80. The difference between the E E A Agreement and the Community treaties is also shown by 
the fact that several basic elements of Community law are absent from the E E A Agreement; the 
E E A Agreement contains no provision corresponding to Article 189 E C laying down that 
Regulations shall be binding and directly applicable in all Member States (Article 7 E E A 
provides for a different solution), and the E E A Agreement contains no equivalent to Article 215 
E C concerning non-contractual liability of the Community. Moreover, it follows from Protocol 35 
E E A that the E E A Agreement entails no transfer of legislative powers to institutions of the E E A 
and that the homogeneity object of the Agreement will consequently have to be achieved through 
national procedures. 

See footnote 6. 

See footnote 11. 
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75. Rikisstjörn Noregs leggur til eftirfarandi svar viô siöari spumingunni: 

"Âkvœài 6. gr. EES-samningsins tekur ekki til pâtla ùr dômaframkvœmd dömstöls EB 
sem eingöngu Kita aö ährifum bandalagsréttar à landsrétt aöildanikja. Peer 
meginreglur sem dömstöll EB hefur slegiö föstum à grundvelli bandalagsréttar. meöal 
annars i malum C-6/90 og 9/90, um skaöabötaäbyrgö rikisins gagnvart einstaklingum 
vegna brota ä löggjöf bandalagsins, eiga pvi ekki undir 6. gr. EES-samningins. eins og 
sü grein veröur skyrö aö j>vi er lylur aö riki sem er aöeins aöili aö EES-samningnum en 
ekki aöildarriki Evröpusambandsins. " 

Rikisstjörn Svipjööar 

76. Rikisstjörn Svipjööar bendir â aö samkvaemt 6. gr. EES-samningsins skuli tülka og beita 
âkvasôum EES-samningsins i samraemi viö ürskuröi dömstöls E B sem mâli skipta aö pvi tilskildu 
aö âkvaeôin séu efnislega samhljööa samsvarandi reglum bandalagsréttar. 

77. Rikisstjörn Svibjööar telur aö meginreglur bandalagsréttar. einkum meginreglurnar um 
bein réttarâhrif og gildi bandalagsréttar aö landsrétti ân sérstakrar lögleiöingar. séu grundvöllur 
döma dömstöls E B um skaöabötaäbyrgö rikisins en eigi sér ekki hliôstaeôu i EES-samningnum. 
hvi beri samningsaöilum ekki skylda til aô tülka og beita samningnum i samraemi viö paer 
meginreglur sem s legi ô var föstum i Francovich dominum16 og siöari dömaframkvasmd 
dömstölsins. 

78. Tülka veröur 6. gr. EES-samningsins meö hliösjön af markmiöum EES-samningsins. 
sem eru prengri en markmiö stofhsâttmâla Evröpubandalagsins. 

79. Rikisstjörn Svibjööar visar til âlits dömstöls E B nr. 1'9V17. mâlsgreina 20 og 21. og 
heldur bvi fram aô sä munur sem er â eôli samninganna leiôi til bess aö skyldur samkvaemt E E S -
samningnum. sem er fyrst og fremst pjôôréttarsamningur mdli samningsaöila, veröi ekki tülkaöar 
eöa beitt meö sama haetti og skyldur samkvaemt löggjöf bandalagsins. Niöurstööur dömstöls E B 
um âlitaemi eins og baô sem hér sé til umfjöllunar skipti ekki mâli um paer skyldur sem E E S -
samningurinn felur i sér. 

80. Sâ munur sem er â EES-samningnum og stomsâttmâlum Evröpubandalagsins komi 
einnig fram i pvi aö nokkur grundvallaratriöi bandalagsréttar sé ekki aö finna i E E S -
samningnum; pannig séu engin âkvaeôi i EES-samningnum sem svara til 189. gr. 
Rômarsamningsins. pess efhis aô reglugerôir séu bindandi og skuli gilda beint i öllum 
aôildarrikjunum (7. gr. EES-samningsins maelir fyrir um aôra Iausn), og engin âkvaeôi i E E S -
samningnum svari til 215. gr. Rômarsamningsins, um skaöabötaäbyrgö Evröpubandalagsins utan 
samninga. baô leiôi einnig af bökun 35 viö EES-samninginn aö samningurinn feli ekki i sér 
framsal löggjafarvalds til stofhana E E S og aö markmiöinu um einsleitni veröi pvi aö nâ meô pvi 
aö beita leiôum sem viöurkenndar séu aö landsrétti. 

1 6 Sjâ nmgr. 6. 
1 7 Sjâ nmgr. 11. 
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81. The Government of Sweden proposes the following answer to the second question: 

"The EEA Agreement cannot be interpreted as meaning that the legal principles 
relating to the liability of the EC Member States laid down by the Court of Justice in 
Cases C-6/90 and C-9 90 and subsequent case law have been incorporated into EEA 
law. Consequently, the Government of Iceland cannot be deemed liable in relation to a 
private individual due to the fact that it has not implemented a Directive correctly. " 

The Government of the United Kingdom 

82. The Government of the United Kingdom has confined its written observations to the first 
question only. 

The E F T A Surveillance Authority 

83. The E F T A Surveillance Authority submits that it is not clear from Article 6 E E A 
whether it is concerned only with the material content of the E E A rules or whether it also refers to 
more general principles of Community law established in the relevant rulings of the E C J . inter 
alia the Francovich'8 judgment, with regard to State liability. It is, therefore, necessary to 
consider inter alia the aim and purpose of the E E A Agreement. 

84. With reference to inter alia Article 1 E E A and to the fourth, eight and fifteenth recitals 
of the Preamble to the E E A Agreement, the E F T A Surveillance Authority points out that the 
ultimate aim of the E E A Agreement is to create a homogeneous E E A . It is obvious that the 
objectives envisaged would not be achieved merely by identical provisions being interpreted in the 
same way as to their substantive content. For instance, there would clearly not be "an equal 
treatment of individuals and economic operators", as set out in the fifteenth recital of the 
Preamble to the E E A Agreement, if different rules were to apply with regard to the possibilities of 
being compensated for losses resulting from a failure to correctly implement a directive. 

85. However, it is equally clear, in the view of the E F T A Surveillance Authority, that there 
were limits with regard to the extent to which the E F T A States were prepared to accept general 
principles developed in Community law. This is illustrated by Protocol 35 E E A . from which two 
conclusions may be drawn. First, although the E F T A States were not ready to accept the 
principle of primacy, as applied under Community law. the Contracting Parties nevertheless 
confirmed the aim of achieving a homogeneous E E A . Secondly, it was a particular feature of the 
E E A Agreement that prompted the Contracting Parties to opt for a special solution in this 
respect, i.e. the fact that the aim of the homogenous E E A was to be achieved without any transfer 
of legislative powers to the E E A institutions. 

86. In view of this, the E F T A Surveillance Authority submits that the second question is not 
in the first place to be settled on the basis of the extent to which the principle of State liability can 
be seen as an outflow of the special nature of the Community and Community law. Rather, the 
decisive test should be whether or not the principle of State liability is reconcilable with the basic 
philosophy underlying the E E A Agreement, i.e. a homogeneous E E A without the transfer of 
legislative powers and without E E A rules being directly applicable at the national level. 

See footnote 6. 
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81. Rikisstjörn Svipjôôar leggur til aô siôari spumingunni verôi svaraô meô eftirfarandi 
haetti: 

"EES-samningurinn veröur ekki tûlkaàur svo, aö meginreglur um skaöabötaäbyrgö 
aôildarrikja Evröpubandalagsins, sem dömstöll EB hefur slegià föslum i mälum C-6 '90 
og C-9/90 og siöari dômum, hafi veriô teknar inn i löggjöf EES. I^vi veröur islenska 
Rikisstjôrnin ekki talin bera âbyrgô â pvi gagnvart einstaklingi ad tilskipun hafi ekki 
veriô tekin upp i landsrétt meô réttum hœtti. " 

Rikisstjörn Bretlands 

82. Rikisstjörn Bretlands hefur aöeins fjallaö um fyrri spurninguna i greinargerô sinni. 

Eftirlitsstofnun E F T A 

83. Eftirlitsstofnun E F T A telur aô ekki sé ljôst af 6. gr. EES-samningsins hvort grcinin â 
aöeins viô um inntak âkvaeôa EES-samningsins eôa hvort hûn visi einnig til almennra 
meginreglna bandalagsréttar. sem fram komi i dômaframkvaemd dömstöls E B . meôal annarra 
meginreglunnar um skaöabötaäbyrgö rikisins sem fram kemur i Francovich dominum.1 8 hvî sé 
nauôsynlegt aô h ta til markmiôs og tilgangs EES-samningsins. 

84. Meô visan meôal annars til 1. gr. EES-samningsins. og til fjôrôu. âttundu og fimmtându 
forsendu i aôfaraorôum EES-samningsins. bendir Eftirlitsstofnun E F T A â aô markmiö 
samningsins sé aô skapa einsleitt Evröpskt efnahagssvaeöi. Augljôst sé aô pessu markmiöi yrôi 
ekki nàô meô bvi einu aô tülka inntak efhislega samhljööa âkvaeôa meô sama haetti. hannig yrôi 
greinilega ekki um aô raeôa "Jafhraeôi gagnvart einstaklingum og aöilum i atvinnurekstri". eins og 
râôgert er i fimmtându forsendu aôfaraorôanna ef mismunandi reglur giltu um möguleikana â bvi 
aô fâ baett tjôn sem leiöir af pvi aô tilskipun sé ekki réttilega tekin upp i landsrétt. 

85. &aô sé b« jafhljôst aô âkverôin takmörk vom â pvi aô hvaôa marki EFTA-rikin vildu 
gangast undir meginreglur sem môtast hafa i bandalagsrétti. hetta kemur fram i bôkun 35 viô 
EES-samninginn og mâ draga eftirfarandi âlyktanir af bôkuninni. î fyrsta lagi, aô b>ôtt E F T A -
rikin hafi ekki sambykkt meginregluna um forgangsâhrif bandalagsréttar, bâ hafi samningsaöilar 
haft aô markmiöi aô koma â einsleitu Evröpsku efnahagssvaeöi. I ööru lagi var baô sérkenni â 
EES-samningnum sem leiddi til pess aô samningsaöilar völdu sérstaka lausn i pessu sambandi. 
p.e. aô markmiôinu um einsleitt efnahagssvaeöi âtti aô nâ ân pess aô löggjafarvald vaeri framselt 
til stofhana E E S . 

86. Meô hliôsjôn af pessu telur Eftirlitsstofnun E F T A aô ekki eigi aô leysa paô âlitaefhi sem 
felst i siôari spumingunni â grundvelli pess aô hvaôa marki megi lita â meginregluna um 
skaöabötaäbyrgö rikisins sem afleiôingu af sérstôku eôli Evröpubandalagsins og löggjafar 
bandalagsins. t>aô sem ùrslitum râôi sé hvort meginreglan um skaöabötaäbyrgö rikisins sé 
samrymanleg peim grundvallarhugmyndum sem EES-samningurinn byggir â, p.e. einsleitu 
Evröpsku efnahagssvaeöi bar sem ekki sé um framsal löggjafarvalds aô raeôa og par sem ekki sé 
viôurkennt i landsrétti aô EES-reglur gildi ân sérstakrar lögtöku. 

Sjâ nmgr. 6. 
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87. An obligation on the part of the Contracting Parties to make good loss and damage does 
not. in the opinion of the E F T A Surveillance Authority, presuppose any transfer of legislative 
powers or the national courts basing themselves directly and exclusively on E E A rules. In fact, 
the relevant case law of the E C J on the matter is. clearly based on the assumption that any 
compensation to be paid to individuals is to be paid not directly on the basis of Community law, 
but on the basis of national law. see the judgments of the E C J in Francovich.19 at paragraph 42. 
and Brasserie du Pêcheur.20 point 2 of the operative part. Consequently, the issue raised in the 
present case in essence boils down to a question of the content of the obligations assumed by the 
Contracting Parties with regard to the implementation of directives integrated into the E E A 
Agreement. In the view of the E F T A Surveillance Authority, there are several features in the 
E E A Agreement - including the clearly stated homogeneity objective, the explicit recognition of 
the important role that individuals will play in defending their rights in judicial proceedings and 
the stated intention of ensuring equal treatment of individuals and economic operators - that bear 
clear evidence that the Contracting Parties must have envisaged that the obligations assumed by 
them with regard to the implementation of directives integrated into the E E A Agreement were 
meant to include the obligation incumbent upon E C Member States under Community law to 
make good loss or damage resulting from a failure to implement the directives. 

88. The E F T A Surveillance Authority finds further support for this view in the formulation 
of Article 7 E E A , which is modelled upon Article 189 E C , and in Article 3 E E A , which, within 
the meaning of Article 6 E E A , is identical in substance to Article 5 E C , referred to by the E C J in 
Francovich ^ 

89. The E F T A Surveillance Authority finally notes that the absence in the E E A Agreement 
of an explicit provision on State liability does not justify any conclusion as to the intention of the 
Contracting Parties on the issue. The inclusion of a provision of this kind would have marked a 
distinct deviation from one of the main principles underlying the structure and drafting of the 
Agreement. 

90. While establishing State liability as a matter of principle, the E C J has in its case law 
recognized that the obligation to make good loss and damage is subject to certain conditions. The 
E F T A Surveillance Authority submits that these conditions must apply also in the context of the 
E E A . 

91. With regard to loss and damage resulting from an incorrect implementation into national 
law of a directive, three conditions have been identified, see the judgments of the E C J in 
Francovich22 at paragraph 40, and Brasserie du Pêcheur27, at paragraph 51. First, the directive 
concerned should be intended to confer rights on individuals, the content of which can be 
identified on the basis of the provisions of the directive. Secondly, the breach of the obligation on 
part of the State concerned must be sufficiently serious. Thirdly, there must be a direct causal 
link between the breach of the obligation and the damage sustained by the injured party. 

92. The E F T A Surveillance Authority submits that the first condition is fulfilled in the 
present case, while it is for the national court to determine whether the second and third 
conditions are satisfied. 

1 9 See footnote 6. 
2 0 See footnote 8. 
2 1 See footnote 6. 
2 2 See footnote 6. 
2 3 See footnote 8. 
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87. Skylda samingsaöila aö basta tjôn einstaklinga sé ekki aö neinu leyti byggö â framsali 
löggjafarvalds eöa bvi aö dömstölar rikisins byggi beint og eingöngu â EES-reglum. Reyndin sé 
sü, aö beir dömar dömstöls E B sem mâli skipta um betta efhi byggi à bvi aö bastur sem greiöa 
skal einstaklingum séu âkveônar â grundvelli löggjafar aöildarrikis en ekki à grundvelli 
bandalagsréttar, sjâ döma dömstöls E B i Francovich mâlinu, 1 9 mâlsgrein 42, og i Brasserie du 
Pêcheur mâlinu 2 0 öörum liö dömsorösins. W\ sé meginatriöiö sem â reyni i bessu mâli hvers efhis 
basr skyldur séu sem samningsaöilar hafa tekiô â sig, meö tilliti til aölögunar landslaga aö 
tilskipunum sem eru hluti EES-samningsins. Eftirlitsstofnun E F T A telur aö nokkur einkenni 
EES-samningsins - b. â m. hiö skyra markmiö um einsleitni, viöurkenning â bvi mikilvaega 
hlutverki sem einstaklingar muni gegna i aö fylgja eftir réttindum sinum fyrir dômstôlum, og sä 
yfirlysti tilgangur aö tryggja jafhrasöi einstaklinga og aöila i atvinnurekstri - beri pess öll vitni aö 
samningsaöilar hljöti aö hafa séô fyrir aö baer skyldur sem beir töku â sig meö tilliti til bess aö 
taka upp i löggjöf sina tilskipanir sem eru hluti EES-samningsins taeki einnig til beirrar skyldu 
sem hvilir â aöildarrikjum Evröpubandalagsins aö basta tjön sem leiöir af vanraekslu beirra viö 
aölögun landsréttar aö tilskipunum. 

88. Eftirlitsstofnun E F T A telur aö 7. gr. EES-samningsins, sem hefur 189. gr. 
Rômarsamningsins aö fyrirmynd, styöji bessa niöurstööu. ï>â sé 3. gr. EES-samningsins efhislega 
samhljööa 5. gr. Rômarsamningsins, sbr. 6. gr. EES-samningsins, en E B dömstöllinn visi til 5. 
gr. i Francovich mâlinu 2 1 . 

89. Eftirlitsstofnun E F T A tekur aö lokum fram aö baö aô ekki sé sérstakt âkvaeôi i E E S -
samningnum um skaöabötaäbyrgö rikisins styöji ekki pasr âlytanir sem af bessu eru dregnar um 
vilja samningsaôilanna. Sérstakt âkvaeôi af bessari gerô heföi faliô i sér frâvik frâ beim 
meginreglum sem byggt var â viô uppsetningu og gerô samningsins. 

90. Dömstöll E B hefur i dômum sinum um skaöabötaäbyrgö rikisins viöurkennt aö skylda til 
aö baeta tjön er häö tilteknum skilyröum. Dessl skilyröi eiga einnig viö i EES-samhengi aö mati 
Eftirlitstomunar E F T A . 

91. I>rjü skilyröi hafa veriö talin eiga viö um skaöabötaäbyrgö vegna tjöns sem leiöir af 
öfullnasgjandi aölögun landsréttar aö tilskipunum, sbr. döma dömstöls E B i mâlunum 
Francovich,21 mâlsgrein 40, og Brasserie du Pêcheur,23 mâlsgrein 51. I fyrsta lagi veröur 
tilskipuninni aö vera aetlaö aö veita einstaklingum tiltekin réttindi og veröur efhi beirra réttinda aö 
vera ljöst af äkvaeöum tilskipunarinnar. I ööru lagi veröur brot rikisins à 
samningsskuldbindingum sinum aö vera naegilega alvarlegt. I briöja lagi veröur aö vera beint 
orsakasamband milli samningsbrotsins og bess tjöns sem tjönboli veröur fyrir. 

92. Eftirlitsstofnun E F T A heldur bvi fram aö fyrsta skilyröinu sé fullnaegt i mâlinu, en aö 
dömstöll sä sem fer meö mäliö veröi aö meta hvort annaö og briöja skilyröiö eru uppfyllt. 

Sjâ nmgr. 6. 

Sjâ nmgr. 8. 

Sjâ nmgr. 6. 

Sjâ nmgr. 6. 

Sjâ nmgr. 8. 
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93. The E F T A Surveillance Authority proposes the following answer to the second question: 

"The Contracting Parties to the EEA Agreement are obliged to make good loss and 
damage caused to an individual as a result of a failure to correctly implement a 
directive incorporated into the Agreement, provided that the directive is intended to 
confer rights on individuals, the content of which can be identified on the basis of the 
provisions of the directive, that the failure is sufficiently serious and that there is a 
direct causal link between the failure and the damage sustained by the injured person. " 

The Commission of the European Communities 

94. Following a presentation of the Francovich2'1 case law of the E C J , the Commission of the 
European Communities submits that, according to the E C J , the principle of State liability in the 
E C rests on three pillars: 

• The notion of the "own legal order" of the Community which permeates the legal orders of 
the Member States, prevails over them and imposes rights and obligations on Member States, 
institutions and individuals alike. 

• Because the Community legal order permeates those of the Member States and individuals 
can derive rights directly from the Community legal order, the national courts must help 
enforce Community law and protect the rights of individuals. 

• Article 5 E C . 

95. In the view of the Commission, Article 6 E E A does not resolve the issue as Francovich is 
a ruling about the enforcement of Community law by individuals, underpinned by fundamental 
quasi-constitutional principles of judge-made Community law, and not a judgment about the mere 
application and implementation of E E A rules which are identical in substance to corresponding 
rules of E C law. Such principles cannot be transplanted without further ado from the Community 
to the E E A . They remain different organizations, based on different treaties, which implies that 
even identical provisions of the constituent treaties may have to be interpreted differently, 
depending on the context of the provision and the object and purpose of the treaties 2 5 

96. In the opinion of the Commission, especially the fourth, eight and fifteenth recital of the 
Preamble to the E E A Agreement go a long way in the direction of an EC-like organisation. 
However, the body of the Agreement, in particular Article 7 E E A and Protocol 35 E E A . makes it 
quite clear that the E F T A States did not want to create a second E C when they co-operated in the 
creation of the E E A . see Opinion 1 912b of the E C J . They did not want to create a superior legal 
order that would permeate their national legal orders and, by bypassing their national 
parliaments, would impose obligations and grant rights to their citizens. Consequently, the 
Commission is inclined to think that the two first fundamental underpinnings that are considered 
as the basis for the liability of States for damages due to incorrect implementation of directives 
are not present in the E E A and that it was even one of the basic aims of the E F T A States to avoid 
such fundamental changes in their constitutional order. 

See footnote 6. 

See Case 270/80 Polydor 11982] ECR 329. 

See footnote 11. 
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93. Eftirlitsstofnun E F T A leggur til aô dömstöllinn svari siôari spumingunni svo: 

"Adilum aö EES-samningnum her skylda til ad bœta tjôn sem einstaklingur veröur fyrir 
vegna vanrcekslu rikisins à ad adlaga landsrétt med réttum hœtti ad tilskipun sem ei­
nlud EES-samningsins, ef tilskipuninni er œtlad ad veita einstaklingum tiltekin réttindi 
og efefni peirra réltinda kemur skyrt fram i âkvœdum tilskipunarinnar. Pâ verdur ad 
vera um ad rœda nœgilega alvarlegl brot â skuldbindingum rikisins og beint 
orsakasamband milli vanrcekslu rikisins og tjöns pess sem einstaklingurinn veröur 
/yn'r " 

Framkvaemdastjörn Evröpubandalagsins 

94. Framkvasmdastjörnin gerir grein fyrir röksemdum Francovich2* döms dömstölsins og 
siôari döma um sama efhi og heldur bvi fram aô samkvaemt dômunum sé meginreglan um 
skaöabötaäbyrgö rikisins byggô â bremur heimildum: 

• Hugtakinu "sérstakt réttarkerfi" bandalagsins sem hefur margvisleg âhrif â réttarkerfi 
aöildarrikjanna, hefur forgang gagnvart beim °g maslir fyrir um réttindi og skyldur 
aöildarrikja, stofhana og einstaklinga. 

• Dar sem réttarkerfi bandalagsins hefur viötask âhrif â réttarkerfi aöildarrikjanna og bar sem 
viöurkennt er aô einstaklingar geti byggt réttindi sin beint â réttarkerfi bandalagsins veröa 
dömstölar aöildarrikjanna aô taka bâtt i aö framfylgja löggjöf bandalagsins og vemda réttindi 
eintaklinga 

• 5. gr. Rômarsamningsins. 

95. Framkvasmdastjörnin telur aô 6. gr. EES-samningsins leysi ekki paô âlitaefhi sem til 
ürlausnar er bar sem Francovich dömurinn lüti aô pvi hvernig einstaklingar geti knûiô â um aô 
löggjöf bandalagsins sé ffamfylgt og byggi m a. à grundvallaratriôum bandalagsréttar. sem likja 
megi viô stjôrnarskrârbundnar meginreglur sem dömstöllinn hefur môtaô. Francovich dömurinn 
sé ekki um beitingu og framkvasmd EES-reglna sem séu efhislega samhljööa samsvarandi reglum 
bandalagsréttar. Meginreglur eins og su sem lyst er sé ekki haegt aô flytja yfir i EES-samninginn 
ân umhugsunar. Um sé aô raeôa ölikar stofnanir. sem byggôar eru â ôlikum samningum og petta 
feli i sér aô jafnvel samhljööa âkvaeôi samninganna geti saett mismundi tülkun. sem taki miô af 
samhengi âkvaeôisins, markmiôum og tilgangi samninganna.23 

96. Framkvasmdastjörnin telur aô lésa megi üt ûr fjôrôu. âttundu og fimmtându forsendu 
aôfaraorôa EES-samningsins vilja til aô likja eftir uppbyggingu og stofhunum 
Evröpubandalagsins. Hins vegar syni samingurinn sjâlfur, sérstaklega 7. gr. samningsins og 
bôkun 35 viô samninginn, aô paô hafi ekki veriô astlun EFTA-rikjanna aô skapa annaô 
Evröpubandalag begar samiö var um EES-samninginn, sbr. âlit dömstöls E B nr. 1/9J26. Paö var 
ekki vilji peirra aô stofha til asôra lagakerfis sem gagnsyrôi réttarkerfi peirra og maslti fyrir um 
réttindi og skyldur borgaranna, ân bess aô löggjafinn heföi nokkuö um baö aö segja. A f pessum 
sökum telur framkvasmdastjörnin, aô paer tvaer heimildir sem fyrr eru taldar og eru taldar 
grundvöllur bötaäbyrgöar rikisins vegna öfullnaegjandi aölögunar landsréttar aô tilskipunum sé 
ekki aö finna i EES-samningnum og aô baô hafi veriö eitt af meginmarkmiöum EFTA-rikjanna 
aô koma i veg fyrir svo viöamikla breytingu â stjömskipun sinni. 

Sjâ nmgr. 6. 

Sjâ mal C-270/80 Polydor [1982] E C R 329. 

Sjâ nmgr. 11. 
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97 However, the question may then arise whether it is possible to baseaprinciple of State 
l i ab i l i t yontheEEA Agreement.evenif these quasi-constitutionaltraits of t h e E C T r e a t y are 
absent Tbe thirdelement mentioned by tbe E C J in / ^ ^ ^ v ^ . thegood faith obligation in 
^rt ic le5EC.does haveaparallel in A r t i c l e ^ E E A . T h e question is thus whether this element in 
combination with the binding character of the instruments in the Amtexes.as laid down byArticle 
7 E E A . w o u l d be sufficient to createatreaty-based obligation for Member States to enable such 
liability proceedings, even ifnot normally permitted in their legal system. 

98 Since there is obviously no rule of general international law. or treaty law.which requires 
States to providefor the possibility of damageclaims simply on tbe basis tbat tbe treaty is 
binding and should be performed in good faith.apositive answer to this question would, in the 
opinionoftbe Commission, presnpposetbat Articles 3 and 7 EEAarequalitat ively different 
from.or go beyond.what is normal in international treaties.Wftile apparently doubting that is the 
ease.the Commission submits that t h e E E T A C o u r t should base its decision principally on the 
arguments advanced by the EFTAStates and the EETASurveillance Authority. 

99 Finally.the Commission submits that regardless of theEFTACourt ' sdec i s ion on the 
question of principle, tbe conditions for liability.as set out in tbe case law of tbe E C J . a r e in any 
casenotsatisfiedinthepresentcase. As dealt witb in relationtotbefirst question, t b e r e i s a 
legitimate difference ofopinion on the interpretation of thelcelandic entry in theAnnexto the 
Directive and on the interpretation of Art ic le lOof the Directive.Consequently.the E F T A Court 
should come to tbe conclusion tbat in tbe present case tbe conditions forasufficiently qualified 
breach of Community law by Iceland, as set out in ^ ^ ^ ^ ^ ^ B ^ ^ ^ ^ ^ B 7 a t paragraphs 37^^ 

in particular paragraph 56. are not present. 

100 The Commission proposes that the second question should be answered in the negative, 
but has not formulatedaspecific proposal to that effect 

Björn Haug 
Judge-Rapporteur 

See footnote 8. 
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97. bâ stendur eftir hvort skaöabötaäbyrgö rikisins verôi byggô â EES-samningnum bôtt bar 
sc ekki aô finna pau atriôi sem likja mâ viô stjôrnskipunarrétt Evröpubandalagsins. briöja 
heimildin sem nefhd var i Francovich dominum, p.c. skylda aôila til aô uppfylla samningsskyldur 
sinar i gôôri trû, sbr. 5. gr. Rômarsamningsins, â sér hliôstaeôu i 3. gr. EES-samningsins. 
Spurningin er bvi su hvort pessi heimild âsamt bindandi eôli gerôa peirra sem teknar cru i 
viöauka samningsins, sbr. 7. gr. EES-samningsins. nacgi til aô slâ fastri bjôôréttarlegri 
skuldbindingu aöildarrikjanna til aô Ieyfa skaôabôtamâl sem â pessu byggjast. bôtt slikt vaeri 
almennt ekki heimilt aô landsrétti. 

98. Dar sem almennur bjôôaréttur og samningsbundinn pjôôaréttur krefjast pess ekki aô riki 
sjâi til pess aô höföa megi skaôabôtamâl â peim grundvelli einum aô pjôôréttarsamningur sé 
skuldbindandi og beri aô framfylgja i gôôri trû. veltur jâkvaett svar viô spumingunni â pvi aô 
côlismunur sé â âkvaeôum 3. gr. og 7. gr. EES-samningsins og âkvacôum annarra 
pjôôréttarsainninga eôa aô âkvaeôin gangi Iengra en almennt er i pjôôréttarsamningum. 
Framkvasmdastjörnin laetur i ljös efasemdir um aô svo sé og leggur til aô EFTA-dömstöllinn 
byggi niöurstööu sina fyrst og fremst â peim rökum sem haldiö hefur veriô fram af E F T A -
rikjunum og Eftirlitsstofnun E F T A . 

99. Aô lokum tekur framkvasmdastjörnin fram, aô hvaô sem liôi niöurstööu E F T A -
dömstölsins um baö hvort meginreglan eigi viô eôa ekki. sé beim skilyrôum fyrir bôtaâbyrgô sem 
dömstöll E B hefur slegiô föstum ekki fullnaegt i mâlinu. Eins og rakiö hafi veriô i sambandi viô 
fyrri spuminguna sé fleiri en ein skyringarleiô faer i sambandi viö tülkun islenska 
aôlôgunarâkvasôisins i viöauka tilskipunarinnar og aö pvi er lytur aô tülkun 10. gr. 
tilskipunarinnar. Dvi hljöti paö aö verôa niôurstaôa EFTA-dômstôlsins aô skilyröinu um 
alvarlegt brot af Islands hâlfu sé ekki fullnaegt. sbr. döminn i mâlinu Brasserie du 
Pêcheur,21màlsgreinar 37 o. âfr., sérstaklega mâlsgrein 56. 

100. Framkvasmdastjörnin leggur til aô siôari spumingunni verôi einnig svaraô neitandi. 
hefur ekki lagt fram àkveôna tillögu aô svari. 

en 

Bjorn Haug 
framsôgumaôur 

Sjâ nmgr. 8. 
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Case E-10/97 

T h e E F T A Surveillance Authority 
v 

The Kingdom of Norway 

(Failure of a Contracting Party to fulfil its obligations - health protection for workers 
exposed to vinyl chloride monomer - Council Directive 78/610/EEC) 

Judgment of the Court, 19 June 1998 135 

Summary of the Judgment 

1. Article 3 of the EEA Agreement 
imposes upon the Contracting Parties 
two general obligations. There is a 
positive obligation for the Contracting 
Parties to 'take all appropriate 
measures, whether general or particular, 
to ensure fulfilment o f the obligations 
arising out of this Agreement". There is, 
correspondingly, a negative obligation to 
"abstain from any measure which could 
jeopardize the attainment of the 
objectives of this Agreement". These 
fundamental legal obligations require 
loyal co-operation and assistance. 

2. The Contracting Parties are 
obliged to implement all acts referred to 
or contained in the Annexes to the EEA 
Agreement or in decisions of the EEA 
Joint Committee. 
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J U D G M E N T O F T H E C O U R T 
19 June 1998 

(Failure of a Contracting Party to fulfil its obligations - health protection for workers 
exposed to vinyl chloride monomer - Council Directive 78/6JO/EEC) 

In Case E-10/97, 

E F T A Surveillance Authority, represented by H â k a n Berglin, Director o f Legal 
& Executive A f f a i r s , acting as Agent; and assisted by Anne-Lise H . Rolland, 
National Expert i n the same department, 74 Rue de Trêves , Brussels, 

applicant, 

v 

The Kingdom of Norway, represented by Jan Bugge-Mahrt, Assistant Director 
General, Royal Min is t ry o f Foreign Af fa i r s , acting as Agent, 7. Juni 
plassen/Victoria Terrasse 0251 Oslo, 

defendant, 

A P P L I C A T I O N fo r a declaration that, by fa i l ing to adopt, w i th in the prescribed 
t ime-l imit , the national provisions necessary to comply w i t h the A c t referred to in 
point 2 o f Annex X V I I I ("the A c t " ) to the Agreement on the European Economic 
Area ( "EEA") , i.e. Council Directive 78/610/EEC o f 29 June 1978 on the 
approximation o f the laws, regulations and adminishative provisions o f the 
Member States on the protection o f the health o f workers exposed to v iny l 
chloride monomer, as adapted by way o f Protocol 1 to the E E A Agreement, the 
Kingdom o f Norway has fa i led to f u l f i l its obligations under Ar t ic le 11 o f that 
Ac t and Ar t ic le 7 EEA, 
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T H E C O U R T 

Composed of: B je rn Haug, President, T h ô r V i lh j â lmsson and Carl Baudenbacher 
(Judge-Rapporteur), Judges, 

Registrar: Per Christiansen 

gives the f o l l o w i n g 

Judgment 

1 By application lodged at the Court Registry on 29 December 1997, the EFTA 
Surveillance Authority submitted, pursuant to the second paragraph o f Art ic le 31 
o f the Agreement between the E F T A States on the Establishment o f a 
Surveillance Author i ty and a Court o f Justice, an application fo r a declaration 
that, by fa i l ing to adopt, w i th in the prescribed t ime-l imit , the national provisions 
necessary to comply w i t h the Ac t referred to i n point 2 o f Annex X V I I I to the 
EEA Agreement, i.e. Council Directive 78/610/EEC o f 29 June 1978 on the 
approximation o f the laws, regulations and administrative provisions o f the 
Member States on the protection o f the health o f workers exposed to v iny l 
chloride monomer, as adapted by way o f Protocol 1 to the EEA Agreement, the 
Kingdom o f Norway has fa i led to f u l f i l its obligations under Art ic le 11 o f that 
Act and Art ic le 7 EEA. 

2 The Commission of the European Communities, represented by John Forman, 
Legal Adviser i n its Legal Service and Nicola Yerrel l , o f f i c i a l seconded to the 
Commission's Legal Service under the arrangements fo r the exchange o f national 
off icials , submitted wri t ten observations pursuant to Art ic le 20 o f the Statute o f 
the EFTA Court. 

3 The Norwegian Government and the EFTA Surveillance Authority consented to 
the oral procedure being dispensed wi th . 

Facts and Procedure 

4 Council Directive 78/610/EEC o f 29 June 1978 on the approximation o f the laws, 
regulations and administrative provisions o f the Member States on the protection 
o f the health o f workers exposed to v iny l chloride monomer (OJ No . L 197, 
22.7.1978, p. 12) is referred to in point 2 o f Annex X V I I I to the EEA Agreement. 
It fo l lows f r o m Art ic le 11 o f that Act , as adapted by way o f Protocol 1 to the 
EEA Agreement, that Norway was to bring into force the laws, regulations and 
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administrative provisions necessary to comply w i t h the A c t by 1 January 1994 
and i n f o r m the E F T A Surveillance Author i ty o f the measures taken to that end. 

5 In a not i f ica t ion to the E F T A Surveillance Author i ty o f 28 February 1994 
concerning national implementation measures, the Norwegian Government 
submitted a draft text f o r a regulation, apparently intended to be adopted to 
ensure compliance w i t h the Act , and indicated that further informat ion wou ld 
f o l l o w . 

6 On 15 A p r i l 1996, i n the absence o f any subsequent information, the E F T A 
Surveillance Author i ty issued a letter o f formal notice to the Norwegian 
Government, stating that Norway had not adopted the necessary national 
measures and had, therefore, fa i led to f u l f i l its obligations under the Ac t and 
Articles 3 and 7 EEA. 

7 Af t e r an exchange o f letters and communication by telephone, the E F T A 
Surveillance Author i ty delivered a reasoned opinion i n wh ich i t concluded that, 
by f a i l i ng to take the necessary measures to comply w i t h the Act , Norway had 
fa i led to f u l f i l its obligations under Ar t ic le 11 o f the A c t and Articles 3 and 7 
EEA. The Norwegian Government was requested to take the necessary measures 
to comply w i t h the reasoned opinion w i th in two months f o l l o w i n g not i f icat ion 
thereof. The reasoned opinion was no t i f ied to the Norwegian Government on 12 
May 1997. The t ime- l imi t to comply w i t h the opinion thus expired on 12 July 
1997. 

8 Af t e r several contacts between the Norwegian authorities and the E F T A 
Surveillance Author i ty , which did not lead to the requested measures being taken, 
the present application was brought before the Court. 

Law 

9 The application o f the EFTA Surveillance Authority is based on one plea o f law, 
viz. that, by f a i l i ng to adopt the national measures necessary to comply w i t h the 
Ac t referred to i n point 2 o f Annex X V I I I to the E E A Agreement, as adapted by 
way o f Protocol 1 to the E E A Agreement, Norway has fa i led to f u l f i l its 
obligations under Ar t ic le 11 o f that A c t and Ar t ic le 7 EEA. 

10 The t ime- l imi t f o r Norway to take the measures necessary to comply w i t h the Ac t 
expired on 1 January 1994. Norway did not implement any such measures, either 
at that time or by the t ime- l imi t set by the E F T A Surveillance Author i ty in its 
reasoned opinion. 
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11 Referring t o t b e s e c i r c u m s t a n c e s t h e E F T A Surveillance Author i ty requeststhe 
EFTA Court to grant the application and to order Nor^way to pay the costs o f tbe 
proceedings 

12 T h e ^ ^ ^ ^ 
requests the E F T A Court to order each party to pay its own costs o f tue 
proceedings 

13 T b e C ^ ^ ^ ^ 
Surveillance Author i ty and concludes tbat the application should be gr anted. 

14 The notes that Not^way was obliged to adopt national provisions necessary 
to comply w i t h the Act referred to in point 2 o f Annex XV111 to the EEA 
Agreement, as adapted by way o f P r o t o c o l l t o the EEA Agreement not later than 
IJanuat^y 1 9 9 4 . O n l 2 July 1997,the date on which the t ime- l imi t given in the 
reasoned opinion o f tbe EFTASur^ei l lance Author i ty expired, Norway had still 
not adopted national measur es necessary to comply w i t h the reasoned opinion 

15 Tbe Court notes that A r t i c l e d E E A i m p o s e s u p o n t b e C o n t r a c t i n g P a r t i e s t h e 
general obligation to take all appropriate measures,whether general or particular, 
to ensure f u l f i l m e n t o f the obligations arising out o f the Agreement (see 
Judgment o f the E F T A C o u r t on 30 A p r i l 1998 in Case E-7/97,atparagraph 16). 

16 Furthermore, the Contracting Parties are obliged to implement all acts referred to 
or contained in the Annexes to the EEA Agreement or in decisions o f t h e E E A 
Joint Committee 

17 l t m u s t t h e r e f o r e b e h e l d t h a t , b y f a i l i n g t o adopt, w i t h i n t h e p r e s c r i b e d t i m e -
l imi t , the laws, regulations and administrat iveprovisionsnecessary to comply 
wi th the Act referred to in p o i n t 2 o f Annex XV111 to tbe EEA A g r e e m e n t , i e 
Council D i r e c t i v e 7 8 / 6 1 0 / E E C o f 2 9 June 1978 on the approximation o f the laws, 
regulations and administrative provisions o f t h e Member States on the protection 
o f tbe health o f workers exposed to v iny l chloride monomer, as adapted by way 
o f P r o t o c o l l t o the E E A Agreement, Norway has fai led to f n l t r l its obligations 
under A t ^ i c l e l l o f tbat Ac t and A r t i c l e 7 E E A 

18 U n d e r A r t i c l e 66(2) o f t h e R u ^ 
ordered to pay the costs i f they have heen applied fo r in the successfulparty 's 
pleadings. The E T T A Surveillance Author i ty has asked fo r the Kingdom o f 
Norway to he ordered to pay the costs. Since the latter has heen unsuccessful in 
its defence, i t must he ordered to pay the costs The Cost incurred hy the 
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Commission o f the European Communities, which has submitted observations to 
the Court, are not recoverable. 

On those grounds, 

T H E C O U R T 

hereby: 

Declares that, by failing to adopt, within the prescribed time-limit, the 
national provisions necessary to comply with the Act referred to in 
point 2 of Annex X V I I I to the E E A Agreement (Council Directive 
7 8 / 6 1 0 / E E C of 29 June 1978 on the approximation of the laws, 
regulations and administrative provisions of the Member States on the 
protection of the health of workers exposed to vinyl chloride 
monomer), as adapted by way of Protocol 1 to the E E A Agreement, the 
Kingdom of Norway has failed to fulfil its obligations under Article 11 
ofthat Act and Article 7 E E A . 

Orders the Kingdom of Norway to pay the costs. 

B j e m Haug T h ô r V i lh j â lmsson Carl Baudenbacher 

Delivered i n open court i n Luxembourg on 19 June 1998. 

Per Christiansen B j e m Haug 
Registrar President 
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Case E - l / 9 8 

The Norwegian Government, 
represented by the Royal Ministry of Social Affairs and Health 

v 
Astra Norge A S 

(Request for an advisory opinion from Borgarting Court o f Appeal 
(Borgarting lagmannsrett), Norway) 

(Free movement of goods - copyright - disguised restriction on trade) 

Advisory Opinion o f the Court, 24 November 1998 142 
Report f o r the Hearing 154 

Summary o f the Advisory Opinion 

1. The Directive does not address 
the issue of whether copyright 
protection o f the SPC is possible or not. 
Furthermore, it does not seek to 
harmonize rules governing copyright 
protection. The main purpose of 
introducing the SPC is to safeguard 
public health. The other central element 
is to further the free movement of 
medicinal products. To achieve those 
goals, the competent authorities may 
make the marketing of such products 
dependent on an authorization. In order 
to carry out this task, they have to have 
at their disposal all useful information on 
authorized proprietary medicinal 

products, based in particular on SPCs 
adopted in the other Member States. 

2. Since parallel imports are, by 
definition, identical or at least very 
similar to the products sold by the direct 
importer, no significant difference 
should exist between the original SPC 
and the SPC of the parallel importer. On 
the contrary, from a public health 
standpoint, it is desirable that identical 
products are accompanied by identical 
SPCs. It is also necessary that all 
relevant information available is included 
in the SPC so as to avoid any corrfusion 
as to the identity of the product. 

140 



Kapittel III. Avgjorelser av Domstolen: Sak E-l/98 

Sak E - l / 9 8 

Den norske regjering, representert ved Sosial- og helsedepartementet 
mot 

Astra Norge A S 

(Anmodning om en râdgivende uttalelse fra Borgarting lagmannsrett) 

(Fri bevegelighet av varer - opphavsrett - skjult handelshindring) 

Râdg ivende uttalelse fra Domstolen, 24 november 1998 142 
Rettsnwterapport 154 

Sarnmendrag av den râdg ivende uttalelsen 

1. Direktivet hehandler ikke 
sp0rsmâlet om hvorvidt opphavsrettslig 
vern for preparatomtalene er mulig eller 
ikke. Videre S0ker det ikke â 
harmonisere bestemmelser om 
opphavsrettslig vern. Formâlet med 
direktivet er â harmonisere regier som 
gjelder produksjonen og distribusjonen 
av legemidler for â beskytte folkehelsen. 
Det andre sentrale elementet er â 
fremme den frie bevegelighet av 
legemidler. For â nâ disse mälsettingene 
kan de kompetente myndigheter gj0re 
markedsfbringen av slike produkter 
avhengig av en tillatelse. For â utßare 
denne oppgaven mâ de ha til râdighet all 
nyttig informasjon om godkjente 

farmas0ytiske spesialpreparater, i saerlig 
grad basert pâ sarnmendrag godkjent i 
andre medlemsland. 

2. Siden parallellimporterte 
produkter per definisjon er identiske 
med eller i det minste svaert like de 
produktene som selges av 
direkteimport0ren, b0r det ikke eksistere 
noen vesentlig forskjell mellom den 
originale preparatomtalen og 
parallellimport0rens preparatomtale. Fra 
et folkehelsesynspunkt er det tvert imot 
0nskelig at identiske produkter fialges av 
identiske preparatomtaler. Det er ogsâ 
n0dvendig at all tilgjengelig relevant 
informasjon inkluderes i preparatomtalen 

140 



Chapter I t f O ^ i s i ^ ^ 

3 I f me competent nations 
authority were to he prevented from 
giving out, laying down or approving, in 
respect ofaproduct imported by way of 
parallel import, an SPC that was part of 
amarketing authorization already issued 
unless the direct importer gave its 
permission, theparallelimporter would 
he required to prepare and to propose its 
own SPC A restriction o f this kind 
would complicate the authorization 
procedure and make it more costly It 
would, therefore, amount toameasure 
having an effect equivalent to a 
quantitative restriction on imports in 
medicinal products Even i f carrying out 
the necessary tests or gathering the 
necessary information as well as drafting 
the SPC should prove to hearelatively 
easy exercise, for instance, because 
relevantdata are puhliclyavailahle, this 
would still constituteameasurehaving 
an effect equivalent to a quantitative 
restriction within the meaning of Article 
11EEA 

4 The enforcement o f a national 
copyright in an SPC, with the 
consequence that the competent national 
authority would he prevented from 
giving out/approving/laying down the 
same SPC for a product imported hy 
w a y o f p a r a l l e l i m p o r t a s f b r a d i r e c t l y 
imported medicinal product, would lead 
to an artificial partitioning o f the market 
in the European Economic Area This 
would he disproportionate to the aim of 
protecting the copyright in the SPC In 
addition, the Court finds that this would 
amount to a disguised restriction on 
trade between the Contracting Parties A 
justification under Article 13 EEA is, 
therefore, not possible 
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for â unngä forvirring med hensyn til 
produktets identitet. 

3. Dersom den kompetente myndigheten 
skulle bli forhindret fra â utgi, fastsette 
eller godkjenne, for sä vi dt gjelder et 
parallellimportert produkt, en 
preparatomtale som var en del av en 
markedsfizfringstillatelse allerede utstedt, 
ville, med mindre direkteimport0ren ga 
sin tillatelse til det, parallellimporteren 
bli pâlagt â utarbeide og foreslä sin egen 
preparatomtale. En hindring av denne 
typen ville komplisere 
godkjennelsesprosessen og gjgre den 
dyrere. Den ville derfor vaere et tiltak 
med tilsvarende virkning som en 
kvantitativ importrestriksjon for import 
av legemidler. Selv om utf^relse av de 
n0dvendige praver eller innsamling av 
den n0dvendige informasjonen, sä vel 
som utarbeidelsen av preparatomtalen, 
skulle vise seg â vaere en relativt enkel 
oppgave, for eksempel fordi relevante 
data er offentlig tilgjengelige, ville dette 
fortsatt innebaere et tiltak med 
tilsvarende virkning som en kvantitativ 
importrestriksjon i betydningen av EOS-
avtalen artikkel 11. 

4. Ut0velsen av en nasjonal 
opphavsrett til en preparatomtale, med 
den fblge at den kompetente 
legemiddelmyndigheten ville bli 
forhindret fra â utgi/godkjenne/fastsette 
den samme preparatomtalen for et 
parallellimportert produkt som for et 
direkteimportert legemiddel, lede til en 
kunstig markedsoppdeling i Det 
europeiske 0konomiske 
samarbeidsomrâde. Dette ville vaere 
uforholdsmessig i forhold til 
mâlsettingen om â verne opphavsretten 
ti l preparatomtalen. I tillegg bemerker 
Domstolen at dette ville f w e til en skjult 
hindring pâ handelen mellom 
avtalepartene. Folgelig er en begrunnelse 
i EOS-avtalen artikkel 13 ikke mulig. 
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A D V I S O R Y O P I N I O N O F T H E C O U R T 
24 November 1998* 

(Free movement of goods - copyright - disguised restriction on trade) 

In Case E- l /98 

REQUEST to the Court under Art ic le 34 o f the Agreement between the E F T A 
States on the Establishment o f a Surveillance Author i ty and a Court o f Justice by 
Borgarting Court o f Appeal (Borgarting lagmannsrett) f o r an Advisory Opinion i n 
the case pending before i t between 

The Norwegian Government, represented by the Royal Ministry of Social 
Affairs and Health 

and 

Astra Norge A S 

on the interpretation o f Articles 11 and 13 o f the Agreement on the European 
Economic Area (hereinafter " E E A " ) and Council Directive 65/65/EEC on the 
approximation o f provisions laid down by law, regulation or administrative action 
relating to proprietary medicinal products (OJ N o . 22, 9.2.1965, p. 369), as 
amended by Directives 75/318/EEC, 75/319/EEC and 83/570/EEC (hereinafter 
the "Direct ive") , referred to i n point 1 o f Chapter X I I I o f Annex I I to the E E A 
Agreement. 

T H E COURT, 

composed of: B j e m Haug, President, Thor V i lh j â lmsson and Carl Baudenbacher 
(Judge-Rapporteur), Judges, 

Registrar: Gunnar Selvik, * 

Language of the Request for an Advisory Opinion: Norwegian. 
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R Â D G I V E N D E U T T A L E L S E F R A D O M S T O L E N 
24 november 1998* 

(Fri bevegelighet av varer - opphavsrett - skjult handelshindring) 

I sak E- l /98 

A N M O D N I N G t i l Domstolen om râdg ivende uttalelse i medhold av artikkel 34 i 
Avtalen mel lom EFTA-statene om opprettelse av et Ove rvâkn ingso rgan og en 
Domstol f r a Borgarting lagmannsrett i saken fo r denne domstol mel lom 

Den norske regjering, representert ved Sosial- og helsedepartementet 

og 

Astra Norge A S 

om tolkningen av Avtale om Det europeiske ekonomiske s a m a r b e i d s o m r â d e 
(heretter "E0S-avtalen") artikkel 11 og 13 og râdsdi rekt iv 65/65/E0F om 
t i lnœrming av lover og forskr i f ter om farmasgytiske spesialpreparater (OJ m 22, 
9.2.1965, s 369), som endret ved direktivene 75/318/E0F, 75/319/E0F og 
83/57O/E0F (heretter "direktivet"), henvist t i l i EOS-avtalen vedlegg I I , kapittel 
X I I I , punkt 1. 

D O M S T O L E N , 

s ammensatt av: President B j ö r n Haug og dommerne Thor V i l h j â l m s s o n og Cari 
Baudenbacher (saksforberedende dominer) 

Justissekretaer: Gunnar Selvik 

Sprakel i anmodningen om en râdgivende uttalelse: Norsk. 
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after c o n s i d e r s 

me appellant, me Norwegian Government Royal M i n i s t o f Social 
Af fa i r s and Health, represented by l n g v a l d f a l c h , A d v o c a t e , G f f t c e o f the 
Attorney Genera l (Civ i l Af fa i r s ) ; 

tbe respondent, Astra Norge AS, represented by Counsel W i l h e l m 
M a t h e s o n , A d v o k a t f t r m a ^ i e r s h o l m M e l l b y e ^ f 3 e c h A N S ; 

theintervener, Paranova AS, representedby Counsel J o n a s ^ . Myhre , 
A d v o k a t f t r m a H j o r t D A ; 

t h e E P T A Surveillance Authori ty , represented byBja rnve igE i r ik sdo t t i r ^ 
Off icer , L e g a l ^ E x e c u t i v e Af fa i r s Department, acting as Agent; 

the Connn i s s iono f the European Connnunities, represented by R i c h a r d e , 
^ a i n r i g b t , Principal Legal Adviser and Hans Stovlba^k, Member o f its 
Legal Service, acting as Agents, 

having regard to tbe Report f o r tbe Hearing, 

after hearing the oral observations o f the appellant, the respondent, the 
intervener, the E E f A Surveillance Author i ty and the Commission o f the 
European Communities at the hearing o n l l N o v e m b e r 1998, 

gives tbe f o l l o w i n g 

A d v i s o r y Op in ion 

^ c ^ ^ ^ ^ ^ ^ ^ 

1 B y an order dated 13Pebruary 1998, registered at the Court on 19Pebruary 
1998,Borgart ing lagmannsref t ,aNorwegian court o f appeal, madeaRequest fo r 
an Advisory O p m i o n i n a c a s e brought before i t by me Norwegian Government 
(hereinafter the "appelant") against Astra Norge AS (hereinafter the 
"respondent") Paranova AS (hereinafter the "intervener") takes part i n the 
national proceedings as an intervener supporting the standpoint o f the appellant. 
The easebefore thena t iona l court concerns the issue whether Summaries o f 
Product Characteristics (hereinafter "SPCs") fo r medicinal products, as la id down 
by tbe Norwegian Medicines Control Author i ty ( ^ ^ ^ 
hereinafter " M C A " ) , are protected by copyright to the benefit o f t h e respondent. 
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etter à ha vurdert de skrif t l ige saksfremstillinger inngitt av: 

den ankende part, Den norske regjering, Sosial- og helsedepartementet, 
representert ved Ingvald Falch, regjeringsadvokatens kontor; 

ankemotparten, Astra Norge AS, representert ved advokat Wi lhe lm 
Matheson, Advokat f i rma Wiersholm Mel lbye & Bech A N S ; 

intervenienten, Paranova AS, representert ved advokat Jonas W . Myhre, 
Advokat f i rma Hjo r t D A ; 

EFTAs overvâkningsorgan , representert ved Bjamveig Eir iksdött i r , 
saksbehandler, avdeling fo r juridiske saker og eksekutivsaker, som 
partsrepresentant; 

Kommisjonen fo r De europeiske fellesskap, representert ved Richard B. 
Wainwright , Fgrsteradgiver, og Hans Stovlbaek, ansatt i Rettsavdelingen, 
som partsrepresentanter, 

med henvisning t i l rettsmoterapporten, 

og etter â ha hör t de muntlige innleggene f r a den ankende part, ankemotparten, 
intervenienten, EFTAs overvâkningsorgan og Kommisjonen fo r De europeiske 
fellesskap under horingen den 11 november 1998, 

gir slik 

Radgivende uttalelse 

Fakta og prosedyre 

1 Ved beslutning datert 13 februar 1998, mottatt ved Domstolen den 19 februar 
1998, har Borgarting lagmannsrett anmodet om en radgivende uttalelse i en sak 
innbrakt f o r denne av Den norske regjering (heretter "den ankende part") mot 
Astra Norge AS (heretter "ankemotparten"). Paranova AS (heretter 
"intervenienten") tar del i den nasjonale saksgangen som intervenient t i l statte fo r 
den ankende parts Standpunkt. Saken fo r den nasjonale domstolen gjelder 
sporsmäle t om preparatomtaler f o r legemidler, som fastsatt av Statens 
legemiddelkontroll (heretter "SLK") , er opphavsrettslig vemet t i l fordel fo r 
ankemotparten. 
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2 A c c e d i n g to Ac t N o 132 o f 4 December 1992 on medicinal products 
^ ^ ^ ^ ^ ^ hereinafter the "Medicinal Products A c t " ) , an SPC is a 
simple desc r ip t ionof the product i n a b r i e f , f a c t u a 1 fo rm, done according t o a 
standard l ayou t .The onus is on the applicant to send i n a p r o p o s a l f o r an SPC. 
The proposal is then reviewed by M C A , w h i c h can make changes i tself or direct 
the applicant to make changes and corrections Af te r this process the SPC is 
approved/laid down hy M C A as part o f the product being given marketing 
authorization. 

3 In a le r te r o f 29 September 1995, M C A informed all operators who reported 
medicinal products imported by way o f parallel import to i t that i t wou ld 
henceforth apply the f a l l o w i n g practice regarding SPCs fo r medicinalproducts 
imported by way o f parallel import: 

"Thesame Summary of Product Characteristics will apply tor parallel imports 
andd i rec t impor t so f medicinal productsbecause, from atherapeuticpoint of 
view, they describetbe same medical product Cpon issuance of amarketing 
authorization for medicinal products imported by the way of parallel import,the 
Summary of Product Characteristics will be included as an attachment to tbe 
marketing authorization letter There is no requirement that the company name of 
tbe direct importer must be linked to the name of the medicinalproduct. I f the 
medicinal product imported by way of parallel import has another product name 
than the one imported by way of direct import, this is to be indicated Any 
different compositions of medicinal products will be indicated on the Summary of 
product Characteristics submitted 
(. . .) 
Tor medicinal products imported by way of parallel import and for which a 
marketing authorization has already been granted, the Norwegian Medicines 
Control Authority will now send out the latest approved Summaries o f Product 
Characteristics to the relevant parallel importers, v^eask tbe parallel importers to 
modify the relevant Summaries of f^roductsCharacteristicsin keeping wi th the 
above-mentioned practice d 

4 in 1996, the respondent brought proceedings against the appellant before Oslo 
City Court ("Oslo byrett"), asking fo r the Norwegian medicinal product 
authorities to be forbidden f r o m giving out and/or approving SPCs fo r products 
which are imported by way o f parallel import and which are identical to tbe SPCs 
which have been approved earlier fo r the respondent's products, wh ich are 
imported d i r ec t ly .The respondent argued that i t h a d a n a t i o n a l copyright i n the 
SPCs O s l o b y r e t t ruled i n f a v o u r o f t he r e sponden t and h e i d t h a t the SPCs 
approved by M C A as part o f the process o f grant ingamarket ing authorization fo r 
a p r o d u c t are protected by copyright to the benefit o f the respondent. The 
appellant appealed t h e j u d g m e n t t o f 3 o r g a r t i n g l a g m a n n s r e t t , w h i c h d e c i d e d to 
referaRequest fo r an Advisory Opinion to the E E T A C o u r t . 

5 Tbe questions referred by the national court concern the interpretation o f Articles 
H a n d 13 E E A and various Articles o f the Directive. 
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2 I benhold fil lov om legemidler mv av 4 desember 1992 m 132 (bereiter 
"legemiddelloven") er en preparatomtale e n e n k e l b e s k r i v e l s e a v p r o d n k t e t i e n 
kortfattet og noktem fo rm, t t t f^r t etter et standardisent oppsett. Det pâhvi ler 
s o k e r e n â s e n d e inn et forslag t i l en p r e p a r a t o m t a l e . E o r s l a g e t g j e n n o m g â s s â a v 
SLK, som selv k a n g j ^ r e endringer eller p â l e g g e s o k e r e n â g j o r e e n d r i n g e r o g 
rettelser. Etter denne prosessen godkjennes/fastsettes preparatomtalen av SLK 
som l e d d i a t p r e p a r a t e t b l i r g i f t markedsf^ringstillatelse. 

3 1 et brev av 29 September 1995 nnderrettet S L K aile anmeldere av 
parallellimporterte legemidler at den f r a da av vi l le legge t i l grtmn t i lgende 
praksis nâr det gjelder preparatomtaler fo r parallellimporterte legemidler: 

^Samme preparatomtale gjelder ror parallellimportert og direkteimportert 
legemiddel rordi den terapeutisk sett ombandler samme legemiddel. Ved 
utstedelse av markedsforingstillatelse rbr parallellimporterte legemidler. vil 
preparatomtalen sendes med som vedlegg til markedstbringstillatelsesbrevet. Det 
stilles ikke krav om at direkteimportorsbrmanavn skal knyttes til preparatnavnet. 
Dersom parallellimportert legemiddel bar et annet preparatnavn enn det 
direkteimporterte, skal dette angis. Eventuelle ulikepreparatsammensetninger vil 
vaereangi t tpâ den tilsendte preparatomtalen 
(...) 
For parallellimporterte preparater som allerede bar rattmarkedsroringstillatelse. 
vil Statens legemiddelkontrollnâ sende ut de sistgodkjente preparatomtaler til de 
aktuelle parallellimportorer Vi ber parallellimport^rene om â endre gjeldende 
preparatomtale i t râd med oventbrnevnte praksis.^ 

4 A n k e m o t p a r t e n g i k k i 1 9 9 6 t i l sak v e d O s l o b y r e t t mot denankende part med 
pâs tand om at de norske legemiddelmyndigbeter skal torbys â ntgi og/eller 
godkjenne preparatomtaler fo r parallellimporterte preparater som er identiske 
med de preparatomtaler som tidligere bar bl i t t godkjent f o r ankemotpartens 
direkteimporterte prodnkter Ankemotparten gjorde gjeldende at det badde 
nasjonal oppbavsrett t i l preparatomtalen Oslo byrett avsa dorn i fav^r av 
aru^emotpartenogtastslo at preparatomtalen godkjent a v S L K som l e d d i t i l d e l i n g 
av en markedsforingstillatelse fo r et p rodukt ,e r opphavsrettslig vetnet t i l fordel 
fo r ankemotparten. Den ankende part pâanke t dommen t i l Borgarting 
lagmannsrett 

5 Spor smâ lene tra den nasjonale domstolen gjelder tolkningen av EOS-avtalen 
a r t i k k e l l l o g 13 og forskjel l ige a r t i k l e r i d i r e k t i v e f 
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^ ^ ^ C ^ ^ ^ 

6 A r t i c l e l l E E A reads: 

"Quantitat iverestrict ionsonimportsandall measureshaving equivalent effect 
shall be prohibited between 

7 Art icle 13 EEA reads: 

"Tbe provisions of Article 11 and 12 shall not preclude prohibitions or 
restrictions on imports,exports or goods in transit justified on grounds of public 
morality, public policy or public security; tbeprotection of health and life of 
humans, animals or plants; the protection ofnational treasures possessing artistic, 
historic or archaeological value;or the protectionof industrial andcommercial 
property Such prohibitions or restrictions shall not, however,constituteameans 
of arbitrary discrimination or a disguised restriction on trade between the 
Contracting Parties " 

8 A r t i c l e s 3 t o 5 o f tbe Directive read: 

"Articled 

No proprietary medicinal product may beplaced on the market in a Member 
State unless an authorisation has been issued by the competent authority of that 
Member State 

Articled 

In order to obtain an authorisation to placeaproprietary medicinal product on 
the market as provided for in Article 3, the person responsible for placing that 
product on the market shall make application to the competent authorityof the 
Member State concerned 

The application shall be accompanied by the following particulars and documents 

1 Name or corporate name and permanent address of the person responsible 
for placing tbe proprietary product on the market and,wbere applicable, 
o f the manufacturer 

2 Name o f the proprietary product (brand name, or common name together 
with a trade mark or name of the manufacturer, or scientific name 
together withatrade mark or name of tbe manufacturer) 
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Rettslig bakgrunn 

/ . 

6 E0S-avtalen artikkel 11 lyder: 

"Kvantitative importrestriksjoner og alle tiltak med tilsvarende virkning skal vaere 
forbudt mellom avtalepartene." 

7 E0S-avtalen artikkel 13 lyder: 

"Bestemmelsene i artikkel 11 og 12 skal ikke vaere til hinder for forbud eller 
restriksjoner pä import, eksport eller transitt som er begrunnet ut fra hensynet til 
offentlig moral, orden og sikkerhet, vernet om menneskers og dyrs liv og helse, 
plantelivet, nasjonale skatter av kunstnerisk, historisk eller arkeologisk verdi eller 
den industrielle eller kommersielle eiendomsrett. Slike forbud eller restriksjoner 
mâ dog ikke kunne brukes til vilkârlig forskjellsbehandling eller vaere en skjult 
hindring pâ handelen mellom avtalepartene." 

8 Direktivet artikkel 3 t i l 5 lyder: 

"Artikkel 3 

Et farmasoytisk spesialpreparat kan ikke markedsfores i en medlemsstat uten at 
vedkommende myndighet i medlemsstaten pâ forhând har gitt tillatelse til det. 

Artikkel 4 

For â fa den tillatelse til markedsforing som er nevnt i artikkel 3, skal den 
ansvarlige for markedsforingen sende inn soknad til vedkommende myndighet i 
medlemsstaten. 

Folgende opplysninger og dokumenter skal folge soknaden: 

1. Navn eller firma og bopel eller forretningskontor for den ansvarlige for 
markedsforingen, og eventuelt for produsenten. 

2. Spesialpreparatets navn (fantasinavn eller fellesnavn i forbindelse med et 
varemerke eller produsentens navn, eller en vitenskapelig betegnelse i 
forbindelse med et varemerke eller produsentens navn). 
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3 Qualitative and quantitative particulars of ail the constituents of the 
proprietary product in usual terminology, hut excluding empirical 
chemical formulae, with mention of the international non proprietary 
name recommended by theWorld Health Organisation where such name 
exists. 

4 Briefdescription of the method of preparation 

5 Therapeutic indications, contraindications and side-effects 

6 Posology,pbarmaceuticalfbrm,method and route of administration and 
expected shelflife 

7 Control methods employed by the manufacturer(analysis and assay of the 
constituents and of the finished product,specialtests,eg sterility tests, 
tests for the presence of pyrogenic substances, the presence of heavy 
metals, stability tests, biological and toxicity tests) 

^ Results o f 

physico-chemical, biological or microhioiogicai tests; 
pharmacologics 
clinical trials. 

However 

a) A bibliography relating to tbe pbarmaeologieal tests, toxieologieal 
tests and elinieal triais may be substituted ror the relevant test 
results in tbe ease o f 

i) aproprietary product withanestablisheduse, wbichhas 
been adequately tested on human beings so that its effects, 
including side-effects, are already known and are included 
in the published references; 

ii) anew proprietary product, in which tbe combination of 
active constituents is identical with tbat of a known 
proprietary product witb an established use; 

iii) a new proprietary product consisting solely of known 
constituents tbat bave been used in combination in 
comparable proportions in adequately tested medicinal 

, products witb an established use; 

b) In tbe case of a new proprietary product containing known 
constituents not hitherto used in combination rbr therapeutic 
purposes, referencesto published data may be substitutedfor the 
tests of such constituents 
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3. Kvalitativ og kvantitativ oppgave over alle spesialpreparatets bestanddeler, 
med alminnelig benyttede betegnelser uten anvendelse av kjemiske 
bruttoformier og med det internasjonale fellesnavn som Verdens 
helseorganisasjon har anbefalt, dersom et slikt navn foreligger. 

4. Kortfattet beskrivelse av fremsti l l ingsmâten. 

5. Terapeutiske indikasjoner, kontraindikasjoner og bivirkninger. 

6. Dosering, legemiddelform, t i l forselsmäte og tilfbrselsvei, samt antatt 
holdbarhetstid. 

7. De kontrollmetoder produsenten har anvendt (analyse og kvantitativ 
bestemmelse av bestanddelene og av det ferdige préparât, sœrl ige praver 
som f.eks. prover pâ sterilitet og pyrogenfrihet, undersokelser av 
tungmetallinnhold, holdbarhetspraver, biologiske praver og 
toksisitetspraver). 

8. Resultater av 

fysikalsk-kjemiske, biologiske eller mikrobiologiske undersokelser, 
farmakalogiske og toksikologiske undersekelser, 
kliniske undersokelser. 

a) Det kan likevel i stedet for en présentas]on av de aktuelle 
forsoksresultater gis bibliografisk dokumentasjon om de 
farmakologiske, toksikologiske og kliniske undersokelser, dersom det 
dreier seg om: 

i) et allerede benyttet spesialpreparat som er tilstrekkelig utprovd 
pâ mennesker, slik at dets virkninger, o g s â bivirkninger, 
allerede er kjent og fremgâr av den bibliografiske 
dokumentasjon, 

ii) et nytt spesialpreparat h vi s sammensetning av virksommme 
stoffer er den samme som sammensetningen i et allerede kjent 
og benyttet spesialpreparat, 

iii) et nytt spesialpreparat som bestâr av bare kjente bestanddeler, 
som i et sammenlignbart forhold allerede kombineres i 
tilstrekkelig utpravde og allerede benyttede legemidler. 

b) Likeledes kan, nâr det dreier seg om et nytt spesialpreparat som 
bestâr av kjente bestanddeler som hittil ikke har vasrt kombinert for 
terapeutiske formâl, undersokelser av disse bestanddeler erstattes av 
bibliografisk dokumentasjon om bestanddelene. 
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9 A summary,in accordance with Article 4a ,o f the product characteristics, 
one or more specimens or mock-ups of tbe sales presentation of tbe 
proprietaryproduct, together withapackage leaflet where one is t o b e 
enclosed. 

10 A document showing that the manufacturer is authorised in his own 
country to produce proprietary products 

11. Any authorisation obtained in another Member State or i na th i rd country 
to place the relevant proprietary product on the market 

A r t i c l e d 

The summary of the product characteristics referred to in p o i n t 9 o f the second 
paragraph o f Article4shall contain thefollowing information: 

1 Name of the proprietary product 

2 Qualitative and quantitative composition in terms of the active ingredients 
and constituents o f t h e excipient, knowledge of which is essential for 
proper administration of the medicinal product; the international non 
proprietary names recommended by theWorld Health Organization shall 
be used,where such names exist,or failing this,tbe usual common name 
or chemical description 

3 Pharmaceutical form 

4 Pharmacological properties and, in so far as this information is useful for 
therapeutic purposes, pharmacokinetic particulars 

5. Clinical particulars: 

5 1 therapeutic indications, 
5 2 contra-indications, 
53 undesirable effects(frequency and seriousness), 
5 4 special precautions for use, 
5 5 use during pregnancy and lactation, 
5 6 interaction with other medicaments and other forms ofinteraction, 
5 7 posology and method of administration for adults and, where 

necessary,fbr children, 
5.^. overdose(symptoms, emergency procedures, antidotes) 
5 9 special warnings, 

510 effects on ability to drive and to use machines 

6 Pharmaceutical particulars: 

6 1 incompatibilities(major), 

6 2 shelf life, whennecessary after reconst i tut ionoftheproduct or 
when the container is opened for tbe first time, 
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9 E n oversikt over preparatets egenskaper, isamsvar med artikkel 4 a , o g en 
eller flere proverav det farmasovtiskespesialpreparat,ellerprover läget pâ 
t i l s v a r e n d e m â t e som bandelsvaren, samt et pakningsvedlegg dersom det 
skalvedleggesspesialpreparatet. 

10 E t d o k u m e n t d e r d e t f r e m g â r a t p r o d u s e n t e n b a r t i l l a t e l s e i s i n b j e m s t a t t i l â 
fremstillefarmasovtiskespesialpreparater. 

11 Tillatelse til markedsforing av det farmasovtiske spesialpreparatet i en 
annen medlemsstat, el lerientredjestat dersom en slik tillatelse er gitt. 

Artikkel 4a 

Oversikten over preparatets egenskaper n e v n t i a r t i k k e l 4 a n n e t ledd nr 9 s k a l 
innebolde folgende opplysninger: 

1 spesialpreparatetsnavn, 

2 kvalitativ og kvantitativ oppgave over de virksomme stoffer og over 
bjelpestoff^nes bestanddeler, som det er n o d v e n d i g â k j e n n e til f b r â k r r n n e 
administrer legemidlet pâ rorsvarlig mate; de internasjonale rellesnavn 
anbefalt av Verdens belseorganisasjon skal benvttes nâr slike navn 
toreligger; dersom dette ikke er tilrelle skal vanlige rellesnavn eller kjemiske 
betegnelser benvttes, 

3 legemiddelfbrm, 

4 fârmakolog i ske egenskaper, samt f â r m a k o k i n e t i s k e o p p l y s n i n g e r i d e n grad 
deeravbetydningfbrdenteraperrt i skebmk, 

5 kliniskeopplysninger: 

5.1. terapetrtiskeindikasjoner 
5 2 kontraindikasjoner 
5 3 uonskede virkninger (byppigbetog grad) 
5 4 saerligefbrsiktigbetsreglervedbmk 
5 5 bmkifbrbindelsemedgravidi te togamming 
5.6. medikamentelleog andre interaksjoner 
5 7 dosering o g t i l f o r s e l s m â t e for voksne ,ogomnodvendig for barn 
5 ^ overdosering(symptomer,forstefnelpsbebandling,motgift) 
5 9 spesielleadvarsler 
5 1 0 innvirkning pâ evnen til â fore motorvogn og til â betjene 

maskiner, 

6 farmasovtiskeopplysninger: 

6 1 rrfbrlikeligbeter(storre) 
6 2 boldbarbetst id ,omnodvendigetteratpreparateteristandgjortt i l 

bmk eller nâr bebolderen er âpnet for forste gang 
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6.3. special precautions for storage, 
6.4. nature and contents of container, 
6.5. name or style and permanent address or registered place of 

business of the holder o f the marketing authorization. 

Article 4b 

When the marketing authorization referred to in Article 3 is issued, the person 
responsible for placing that product on the market shall be informed, by the 
competent authorities o f the Member State concerned, o f the summary o f the 
product characteristics as approved by them. The competent authorities shall take 
all necessary measures to ensure that the information given in the summary is in 
conformity with that accepted when the marketing authorization is issued or 
subsequently. 

Article 5 

The authorisation provided for in Article 3 shall be refused if, after verification of 
the particulars and documents listed in Article 4, it proves that the proprietary 
medicinal product is harmful in the normal conditions of use, or that its 
therapeutic efficacy is lacking or is insufficiently substantiated by the applicant, or 
that its qualitative and quantitative composition is not as declared. 

Authorisation shall likewise be refused i f the particulars and documents submitted 
in support of the application do not comply with Article 4." 

2. National law 

9 The Directive is incorporated into Norwegian law through the Medicinal 
Products Act . 

10 As a prerequisite to being put on the market in Norway, all proprietary medicinal 
products must have been the subject o f a marketing authorization granted by 
M C A . The first , second and thi rd paragraphs o f Section 8 o f the Medicinal 
Products Ac t read: 

"No proprietary medicinal product may be sold or placed on the market without 
first being approved by the Ministry. 

Approval is granted on the basis of an assessment of the quality, safety and 
effects o f the product. 

Before approval is granted, approval must also be granted for the name of the 
product, summary of product characteristics, labelling, packaging, package 
leaflet, etc." 
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6.3 
6.4 
6.5 

saerlige forsiktighetsregler ved oppbevaring 
beholderens innhold og type 
navn eller firma og bopel eller forretningskontor for 
markedsforingstillatelsens innehaver. 

Artikkel 4b 

N â r det gis markedsforingstillatelse som nevnt i artikkel 3, skal vedkommende 
myndigheter i den berarte medlemsstat oversende oversikten over preparatets 
egenskaper, slik den er godkjent av nevnte myndigheter, til den ansvarlige for 
markedsforingen. Vedkommende myndigheter skal treffe alle tiltak som er 
nodvendige for â sikre at opplysningene i oversikten samsvarer med dem som 
forelâ da markedsforingstillatelsen ble gitt eller pâ et senere tidspunkt. 

Tillatelsen nevnt i artikkel 3 skal ikke gis nâr det ved kontroll av opplysningene 
og dokumentene nevnt i artikkel 4, viser seg at spesialpreparatet er skadelig ved 
normal bruk, eller at dets terapeutiske virkning mangier eller ikke er tilstrekkelig 
underbygd av sakeren, eller at spesialpreparatet ikke bar den angitte kvalitative 
og kvantitative sammensetning. 

Tillatelsen skal heller ikke gis dersom opplysninger og dokumenter fremlagt til 
stotte for soknaden ikke er i samsvar med hestemmelsene i artikkel 4." 

2. Nasjonal lovgivning 

9 Direktivet er gjennomfort i norsk rett ved legemiddelloven. 

10 Som en forutsetning fo r à b l i brakt p â markedet i Norge, m â aile farmaserytiske 
spesialpreparater ha bl i t t t i ldelt en markedsforingsfillatelse av SLK. 
Legemiddelloven § 8, forste, andre og tredje ledd lyder: 

"Farmasoytisk spesialpreparat mâ ikke omsettes eller bringes i handelen fbr det 
har fatt markedsfbringstillatelse av departementet. 

Markedsfbringstillatelse gis pâ grunnlag av en vurdering av preparatets kvalitet, 
sikkerhet og effekt. 

For markeds&ringstillatelse gis, skal preparatets navn, reseptstatus, 
preparatomtale, merking, pakning, pakningsvedlegg og annet utstyr vaere 
godkjent." 

Artikkel 5 
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11 Sections 8 and 9 o f the related Regulation No. 951 o f 22 October 1993 
concerning proprietary medicinal products (Forskrift om farmasoytiske 
spesialpreparater) read: 

"Section 8 Decisions of the Norwegian Medicines Control Authority 

When the M C A has made its decision, the applicant wil l be notified in writing. I f 
approval is refused, the applicant must be notified of the reasons for this at the 
same time. 

I f the product is approved, the marketing authorization will be issued when any 
special conditions have been met. 

Section 9 Conditions for marketing authorization 

When the M C A has approved a product as regards its quality, safety and efficacy, 
the following shall be approved before marketing authorization may be given: 

1. The name of the product, package size, accessory equipment, package, 
labelling, package leaflet and summary of product characteristics." 

Questions 

12 The f o l l o w i n g questions were referred to the E F T A Court: 

1. Is there a measure present having effect equivalent to import 
restrictions contrary to Article 11 EEA which cannot be justified by 
reference to industrial or commercial property in Article 13 EEA 

if 

a Summary of Product Characteristics which is approved/laid down 
by the competent medicinal product authority in accordance with 
Council Directive 65/65/EEC, amended inter alia by Article 4, 
point 9 of Council Directive 83/570/EEC, is protected by the 
importer's (direct importer's) national copyright law (recte: 
national copyright), with the consequence that the medicinal 
products authority may not give out/approve/lay down the same 
Summary of Product Characteristics for a product imported by way 
ofparallel import without the consent of the direct importer? 

2. Does Council Directive 65/65/EEC, as amended, primarily Article 
4a and 5 of the Directive, allow national legislation to provide 
copyright protection for a Summary of Product Characteristics 
which is approved/laid down by the medicinal products authority in 
that manner and with the consequences described in question 1 ? 
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11 I den tilknyttede fo r sk r i f t om farmasoytiske spesialpreparatet av 22 oktober 1993 
nr 951, lyder paragrafene 8 og 9: 

"§ 8 Statens legemiddelkontrolls avgjorelse 

Nâr Statens legemiddelkontroll har truffet avgjore!se om godkjenning, gis 
sokeren skriftlig melding om dette. Blir godkjenning nektet, skal grunnen for 
avslaget samtidig meddeles sokeren. 

Blir preparatet godkjent, utstedes markedsforingstillatelse när eventuelle saerlige 
vilkâr er oppfylt. 

§ 9 Vilkâr for markedsforingstillatelse 

När Statens legemiddelkontroll har godkjent preparatet med hensyn til kvalitet, 
sikkerhet og effekt, skal folgende godkjennes for markedsforingstillatelse kan gis: 

1. Preparatets navn, pakningsstorrelse, teknisk utstyr, emballasje, merking, 
pakningsvedlegg og preparatomtale" 

Sporsmäl 

12 Folgende sporsmäl ble forelagt EFTA-domstolen: 

1. Foreligger det el tiltak med tilsvarende virkning som en 
importrestriksjon i sir id med E0S-avtalens artikkel 11, som ikke kan 
rettferdiggjores under henvisning til den industrielle eller 
kommersielle eiendomsrell i E0S-avtalens artikkel 13, 

dersom 

en preparatomtale som er godkjent/fastsatt av den kompetente 
legemiddelmyndighet i samsvar med Râdsdirektiv 65/65/E0F, endret 
6/ a W #&?Wrc&//v 4 Mr P, er 6e\?AyWe-/ 
importorens (direkteimportorens) nasjonale opphavsrett, med den 

folge at legemiddelmyndigheten ikke kan gi ut/godkjennefastsette den 
samme preparatomtalen for et parallellimportert préparât uten at 
direkteimportoren har samtykket? 

2. Tillater Râdsdirektiv 65/65/E0F, med endringer, i forste rekke 
direktivets arlikler 4a og 5, at nasjonal lovgivning y ter opphavsrettslig 
vern til en preparatomtale som er godkjent/fastsatt av 
legemiddelmyndigheten pà den mâle og med de folger som er 
beskrevet i sporsmäl 1? 
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13 Reference is made to the Report f ^ r the Hearing f o r a m o r e complete account o f 
me legal framework, me facts, the procedure and the wri t ten observations 
submitted to the C o u r t , w h i c h are mentioned or discussed hereinafter only i n so 
far as is necessary fo r the reasoning o f the Court. 

^ ^ ^ ^ ^ C ^ ^ 

14 f h e national court seeks in essence to know whetheraposs ib le copyright i n the 
SPCs wou ld conf l ic t w i t h the principle o f free movement o f goods and the 
Directive. 

15 In the v iew o f t h e ^ ^ ^ ^ / , m ^ 
m e C ^ ^ ^ ^ ^ ^ ^ ^ ^ 
in the SPC wou ld constitute a measure having an effect equivalent to a 
quanti tat iverestr ict ion w i t h i n t h e m e a n i n g o f Art ic le 11 E E A that canno the 
jus t i f i ed under A r t i c l e l 3 E E A . f h e ^ ^ ^ ^ is o f the opinion that the SPC is 
a n i m p o r t a n t t o o l f o r t h e m a r k e t i n g o f m e d i c i n a l p r o d u c t s a n d t h a t c o p y r i g h t 
p r o t e c t i o n d o e s n o t r e s t r i c t t r a d e w i t h i n t h e m e a n i n g o f Art ic le 11 E E A f h e 
respondent concludes that, in any case, an eventual restriction wou ld be 
just i f iable under Art ic le 13 EEA. 

16 One o f the basic aims o f the rules on free movement o f goods i n the EEA 
Agreement is to avoid ar t i f ic ia l partit ioning o f the E E A m a r k e t . f h i s aim is 
refiected i n the g e n e r a l o b l i g a t i o n o f the Contracting Par t ies in Art ic le 1(2) o f 
Protocol 28 to the E E A Agreement to adjust national l eg i s la t ionon intellectual 
property so a s t o m a k e i t c o m p a t i b l e w i t h t h e p r i n c i p l e s o f f r e e c i r c u l a t i o n o f 
goods and services and w i t h the level o f protection o f intellectual property 
attained in Connnun i ty l aw , inc lud ing the level o f enforcement o f those rights. 

17 f h e Directive does not address the issue o f whether copyright protection o f the 
SPC is possible or not fur thermore, i t does not seek to harmonize rules 
governing copyright p r o t e c t i o n . f h e a i m o f t h e D i r e c t i v e is toharmonize rules 
concerning the production and distribution o f medicinal products i n order to 
safeguard public health 

18 According to the Preamble to Directive 83/570/EEC, the main purpose o f 
introducing the SPC is to safeguard public h e a l t h . f h e other central element is to 
further t h e f r e e m o v e m e n t o f m e d i c i n a l p r o d u c t s . f o achievethosegoals , the 
competent authorities may make the marketing o f such products dependent on an 
aumorization m order t o c a r r y out this task, they have to have at their disposal 
all useful informat ion on authorizedproprietary medicinal products, based i n 
particular on SPCs adopted in the other Member States 
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13 Det vises t i l rettsmoterapporten fo r en fyldigere beskrivelse av den rettslige 
rammen, de faktiske forhold , saksgangen og de skrif t l ige saksfremstillinger 
fremlagt f o r Domstolen. Dette v i l i det folgende bare v i l b l i omtalt og droftet sa 
langt det er nodvendig fo r Domstolens begrunnelse. 

Domstolens bemerkninger 

14 Den nasjonale domstolen soker i hovedsak à f â vite om en mul ig opphavsrett t i l 
preparatomtalen v i l le vaere i strid med prinsippet om f r i bevegelighet av varer og 
direktivet. 

15 Den ankende part, intervenienten, EFTAs overvâkningsorgan og Kommisjonen 
for De europeiske fellesskap er av den oppfatning at en opphavsrett f o r 
direkteimportoren t i l preparatomtalen vi l le innebasre et t i l tak med tilsvarende 
vi rkning som en kvantitativ importrestriksjon i betydningen av EOS-avtalen 
artikkel 11, som ikke kan begrunnes i EOS-avtalen artikkel 13. Ankemotparten er 
av den oppfatning at preparatomtalen er et v ik t ig redskap fo r markedsforingen av 
legemidler og at opphavsrettslig vera ikke er en handelshindring i betydningen av 
EOS-avtalen artikkel 11. Ankemotparten konkluderer med at en eventuell 
handelshindring under enhver omstendighet v i l le kunne begrunnes i EOS-avtalen 
artikkel 13. 

16 En av de grunnleggende mâl se t t ingene med reglene om f r i bevegelighet av varer i 
EOS-avtalen er â u n n g â kunstig oppdeling av EOS-markedet. Denne mâlse t t ingen 
er gjenspeilet i avtalepartenes generelle forpliktelsen etter EOS-avtalen protokoll 
28 artikkel 1 m 2 t i l â endre sin lovgivning om opphavsrett slik at den b l i r 
forenl ig med prinsippene om f r i bevegelighet av varer og tjenester om med det 
vern opphavsrettigheter har i fellesskapsretten, herunder med hvordan 
rettighetene b l i r hândheve t . 

17 Direktivet behandler ikke sporsmäle t om hvorvidt opphavsrettslig vern fo r 
preparatomtalene er mul ig eller ikke. Videre soker det ikke â harmonisere 
bestemmelser om opphavsrettslig vern. Fo rmâ le t med direktivet er â harmonisere 
régler som gjelder produksjonen og distribusjonen av legemidler f o r â beskytte 
folkehelsen. 

18 Ifolge fortalen t i l direktiv 83/57O/E0F er h o v e d f o r m â l e t med â introdusere 
preparatomtalen â beskytte folkehelsen. Det andre sentrale elementet er â f remme 
den tr ie bevegelighet av legemidler. For â n â disse mâ l se t t i ngene kan de 
kompetente myndigheter gjore markedsforingen av slike produkter avhengig av 
en tillatelse. For â uffore derme oppgaven m â de ha t i l r âd ighe t ai l nyt t ig 
informasjon om godkjente farmasoytiske spesialpreparater, i sasrlig grad basert p â 
sarnmendrag godkjent i andre medlemsland. 
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19 The SPC isacornerstone o f the marketing authorizat ion.I t is in i t ia l ly drafted by 
tbe app l i can t , bu t i t s contents are defined by theDirec t ive . It is the competent 
authority and not the applicant who approves and has the final responsibility for 
me SPC According to the submissions o f the Commission o f t h e European 
Communities before the Court, the SPC may even be substantially wri t ten by the 
authority incer ta incases . The S P C i s n o t a j o i n t product manufactured by the 
applicant and the national a u t b o r i t y , b u t r a t h e r a p r o d u c t that is controlled and 
finally determined by the national authority i t is not, however, fo r 
decide whetheracopyr igb t in an SPC may be granted to the applicant. 

20 Tbe argument o f the respondent, according to which the SPC is an important tool 
for t h e m a r k e t i n g a n d p r o m o t i o n o f m e d i c i n a l p r o d u c t s , m u s t be rejected. The 
SPC may very we l l be used as an advertising instrument Its main funct ion, 
however, is to describe the product and i n f o r m consumers in an objective 
marrner Since parallel imports are, by defini t ion, identical or at least v e r i s i m i l a r 
to the products sold by the direct importer, no significant difference should exist 
between the original SPC and tbe SPC o f the parallel importer On the contrary, 
f r o m a public health standpoint, i t is desirable that identical products are 
accompanied by identical SPCs It is also necessary that all relevant information 
available is included in the SPC so as to avoid any confusion as to the identify o f 
the product 

21 These f ind ingsabou t the nature o f the SPCs are confirmed by the w o r d i n g o f 
Art ic le 4b o f the Directive, as applicable w i th in the Community (after 
amendments by Council Directive 93/39/EEC, not yet incorporated into the EEA 
Agreement) According to this provision, the competent authorities shall fo rward 
to the European Agency fo r the Evaluation o f M e d i c i n a l P r o d u c t s a c o p y o f tbe 
authorization together w i t h the SPC 

22 I f the competent national authority were to be prevented f r o m giving out, laying 
down or approving, i n respect o f a p r o d u c t imported by way o f parallel import, 
an SPC that was part o f a m a r k e t i n g authorization already issued unless the direct 
importer gave its permission, the parallel importer wou ld be required to prepare 
a n d t o p r o p o s e i t s o w n S P C A r e s t r i c t i o n o f t h i s k i n d w o u l d c o m p l i c a t e t h e 
authorization procedure and make i t more costly It would , therefore, amount t o a 
m e a s u r e h a v i n g a n e f f e c t e q u i v a l e n t t o a q u a n t i t a t i v e r e s f r i c t i o n o n i m p o r t s i n 
medicinal products. The respondent has stated that the parallel importer wou ld 
have to h i r e a q u a l i f i e d pharmacist i n order to carry out this task.The Court notes 
that, i n certain circumstances, i t might even be impossible fo r the parallel 
importer to draw upacomprehensive SPC that is new and different. But even i f 
carrying out the necessary tests or gathering the necessary informat ion as we l l as 
draft ing the SPC shou ldp rove to be a r e l a t i ve ly easy exercise, f o r instance, 
because relevant data are publ ic ly available, this wou ld st i l l consti tuteameasure 
h a v i n g a n e f f e c t e q u i v a l e n t t o a q u a n t i t a t i v e restriction w i t h i n t h e m e a n i n g o f 
A r t i c l e l l E E A A n a t i o n a l law which makes i t possible f o r a d i r e c t importer to 
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19 Preparatomtalen er en hjomesten i markedsforingstillatelsen. Et utkast bl i r 
opprinnelig utarbeidet av sokeren, men dets innhold er definert av direktivet. Det 
er den kompetente myndigheten og ikke sokeren som godkjenner og har det 
endelige ansvar fo r preparatomtalen. Ifolge innleggene fo r Domstolen f ra 
Kommisjonen fo r De europeiske fellesskap, kan endog preparatomtalen i visse 
t i l fe l ler vesentlig b l i skrevet av myndighetene. Preparatomtalen er ikke et 
fellesprodukt utarbeidet av sokeren og den nasjonale myndigheten, men heller et 
produkt som er kontrollert og endelig besternt av den nasjonale myndigheten. Det 
er imidler t id ikke fo r Domstolen â avgjore om opphavsrett t i l en preparatomtale 
kan b l i innrommet sokeren. 

20 Ankemotpartens argument om at preparatomtalen er et v ik t ig redskap for 
markedsforingen og fremmingen av legemidler, ma a wises . Preparatomtalen kan 
meget vel b l i brukt som et virkemiddel i annonseringen. Dens hovedfunksjon er 
imidler t id à beskrive produktet og informere forbrukere p â en objektiv mate. 
Siden parallellimporterte produkter per déf in i s jon er identiske med eller i det 
minste svasrt l ike de produktene som selges av direkteimportoren, bor det ikke 
eksistere noen vesentlig forsk je l l mel lom den originale preparatomtalen og 
parallellimportorens preparatomtale. Fra et folkehelsesynspunkt er det tvert imot 
onskelig at identiske produkter folges av identiske preparatomtaler. Det er ogsâ 
nodvendig at all t i lgjengelig relevant informasjon inkluderes i preparatomtalen 
fo r â u n n g â fo rv i r r ing med hensyn t i l produktets identitet. 

21 Disse konklusjoner om preparatomtalens art bekreftes av ordlyden i direktivet 
artikkel 4b som gjelder innen fellesskapet (etter endringer ved râdsdi rekt iv 
93/39/E0F, forelopig ikke inntatt i E0S-avtalen). Ifolge denne bestemmelsen 
skal de kompetente myndigheter videresende en kopi av tillatelsen sammen med 
preparatomtalen t i l "European Agency fo r the Evaluation o f medicinal Products" 
(Det europeiske byrâ fo r legemiddelvurdering). 

22 Dersom den kompetente myndigheten skulle b l i forhindret f r a â utgi, fastsette 
eller godkjenne, f o r sâ vidt gjelder et parallellimportert produkt, en 
preparatomtale som var en del av en markedsforingstillatelse allerede utstedt, 
vi l le , med mindre direkteimportoren ga sin tillatelse t i l det, parallellimportoren 
b l i pâ lagt â utarbeide og foresla sin egen preparatomtale. En hindring av denne 
typen vi l le komplisere godkjennelsesprosessen og gjore den dyrere. Den vi l le 
derfor vaere et t i l tak med tilsvarende vi rkning som en kvantitativ importrestriksjon 
fo r import av legemidler. Ankemotparten har hevdet at parallellimportoren vi l le 
mât te engasjere en kvalif isert farmasoyt fo r â utfore denne oppgaven. Domstolen 
bemerker at det i visse t i l fe l le r t i l og med kan b l i umul ig fo r parallellimportoren â 
utarbeide en omfattende preparatomtale som er ny og annerledes. M e n selv om 
utforelse av de nodvendige prover eller innsamling av den nodvendige 
informasjonen, sâ vel som utarbeidelsen av preparatomtalen, skulle vise seg â 
vaere en relativt enkel oppgave, fo r eksempel f o r d i relevante data er o f fen t l ig 
tilgjengelige, v i l le dette fortsatt innebaere et t i l tak med tilsvarende vi rkning som 
en kvantitativ importrestriksjon i betydningen av EOS-avtalen artikkel 11. En 
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prevent the competent national authority f r o m attaching the original SPC to the 
market authorization letter wou ld therefore be incompatible w i t h EEA law. 

23 The Court notes that there is no de minimis rule under Art ic le 11 EEA. This 
fo l lows already f r o m the judgment o f the Court o f Justice o f the European 
Communities (hereinafter "ECJ") in Dassonville (Case 8/74 Procureur du Roi v 
Dassonville [1974] ECR 837) which , by virtue o f Art ic le 6 EEA, is relevant fo r 
the interpretation o f Art ic le 11 EEA. 

24 The respondent asserts that, should the Court f i n d that copyright constitutes a 
measure covered by Art ic le 11 EEA, one wou ld have to assume that this measure 
falls w i th in the exception provided by Art ic le 13 EEA. The essence o f the 
copyright i n the SPC, the respondent asserts, is the right o f the author, i.e. the 
direct importer, to reserve the SPC it has developed fo r the marketing o f its 
products. 

25 Art icle 13 EEA states inter alia that Art ic le 11 EEA "shall not preclude 
prohibitions or restrictions on imports, exports or goods in hansit ju s t i f i ed on 
grounds o f . . . the protection o f industrial and commercial property." Copyright is 
covered by this def ini t ion (see, in particular, Joined Cases 55/80 and 57/80 
Musik-Vertrieb membran v GEMA [1981] ECR 147). 

26 The case at hand is not about trade in SPCs but trade in the medicinal products 
themselves. I f the competent authority should be prevented f r o m continuing its 
practice described above, trade in medicinal products between the Contracting 
Parties o f the E E A Agreement wou ld be restricted. In other words, the 
enforcement o f a national copyright in an SPC, w i t h the consequence that the 
competent national authority wou ld be prevented f r o m giving 
out/approving/laying down the same SPC fo r a product imported by way o f 
parallel import as fo r a directly imported medicinal product, w o u l d lead to an 
ar t i f ic ial part i t ioning o f the market in the European Economic Area. This wou ld 
be disproportionate to the aim o f protecting the copyright in the SPC. I n addition, 
the Court f inds that this wou ld amount to a disguised restriction on trade between 
the Contracting Parties. A jus t i f ica t ion under Art ic le 13 EEA is, therefore, not 
possible. 

Costs 

27 The costs incurred by the E F T A Surveillance Author i ty and the Commission o f 
the European Communities, which have submitted observations to the Court, are 
not recoverable. Since these proceedings are, in so far as the parties to the main 
proceedings are concerned, a step i n the proceedings pending before the national 
court, the decision on costs is a matter fo r that court. 

On those grounds, 
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nasjonal lov som gjor det mul ig fo r en direkteimportor à forhindre den 
kompetente nasjonale myndigheten f r a â vedlegge den originale preparatomtalen 
t i l markedsforingstillatelsesbrevet vi l le derfor vaere uforenl ig med E0S-retten. 

23 Domstolen bemerker at det ikke er noen de minimis-regel i EOS-avtalen artikkel 
11. Dette folger allerede av EF-domstolens Dassonville-àom (sak 8/74 Procureur 
du Roi mot Dassonville [1974] ECR 837) som, i kraf t av EOS-avtalen artikkel 6, 
er relevant ved for tolkningen av EOS-avtalen artikkel 11. 

24 Ankemotparten hevder at dersom Domstolen skulle f irme at opphavsrett 
innebaerer et t i l tak som er omfattet av EOS-avtalen artikkel 11, v i l en matte anta 
at dette tiltaket fal ler inn under unntaksbestemmelsen i EOS-avtalen artikkel 13. 
Ankemotparten hevder at k jemen i opphavsretten t i l en preparatomtale er retten 
fo r forfatteren, dvs direkteimportoren, t i l â forbeholde preparatomtalen den har 
utviklet t i l markedsforingen av sine produkter. 

25 EOS-avtalen artikkel 13 fas ts lâr b l a at EOS-avtalen artikkel 11 "skal ikke vaere 
t i l hinder fo r fo rbud eller restriksjoner p à import, eksport eller transitt som er 
begrunnet ut f r a hensynet t i l ... den industrielle eller kommerzielle eiendomsrett". 
Opphavsrett er omfattet av denne dé f in i s jonen (se isaer forente saker 55/80 og 
57/80 Musik-Vertrieb membran mot GEMA [1981] ECR 147). 

26 Den foreliggende saken gjelder ikke handel med preparatomtaler, men selve 
legemidiene. Dersom den kompetente myndigheten skulle b l i forhindret f r a â 
fortsette sin praksis som beskrevet ovenfor, vi l le det begrense handelen med 
legemidler mel lom EOS-avtalens avtaleparter. M e d andre ord vi l le utovelsen av 
en nasjonal opphavsrett t i l en preparatomtale, med den folge at den kompetente 
legemiddelmyndigheten vi l le b l i forhindret f r a a utgi/godkjenne/fastsette den 
samme preparatomtalen fo r et parallellimportert produkt som for et 
direkteimportert legemiddel, lede t i l en kunstig markedsoppdeling i Det 
europeiske okonomiske s amarbe id somrâde . Dette vi l le vaere uforholdsmessig i 
fo rho ld t i l mâlse t t ingen om à verne opphavsretten t i l preparatomtalen. I t i l legg 
bemerker Domstolen at dette vi l le fore t i l en skjul t hindring p â handelen mel lom 
avtalepartene. Folgelig er en begmnnelse i EOS-avtalen artikkel 13 ikke mul ig . 

Saksomkostninger 

27 Omkostninger som er palopt f o r EFTAs overvâkn ingsorgan og Kommisjonen fo r 
De europeiske fellesskap, som har gitt saksfremstillinger fo r Domstolen, kan ikke 
kreves dekket. Siden rettergangen her, f o r partene i hovedsaken, utgjor en del av 
rettergangen fo r den nasjonale domstolen, er avgjorelsen av saksomkostninger en 
sak fo r den nasjonale domstolen. 

Pâ dette grunnlag avgir 
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T H E COURT, 

in answer to the questions referred to i t by Borgarting lagmannsrett by the order 
o f 13 February 1998, hereby gives the f o l l o w i n g Advisory Opinion: 

Articles 11 and 13 E E A , in combination with Directive 6 5 / 6 5 / E E C , are 
to be interpreted as not permitting the protection of a direct importer's 
national copyright in a Summary of Product Characteristics, approved 
by the competent medicinal products authority, which would have the 
consequence that the medicinal products authority may not give out, 
approve or lay down the same Summary of Product Characteristics for 
a product imported by way of parallel import without the consent of 
the direct importer. 

Björn Haug Thor Vi lh j â lmsson Carl Baudenbacher 

Delivered in open court in Luxembourg on 24 November 1998. 

Gunnar Selvik B jö rn Haug 
Registrar President 
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D O M S T O L E N , 

som svar pâ de spo r smâ lene som er forelagt av Borgarting lagmannsrett ved 
beslutning av 13 februar 1998, folgende râdg ivende uttalelse: 

E 0 S - a v t a l e n artikkel 11 og 13, sammenholdt med direktiv 6 5 / 6 5 / E 0 F , ma 
fortolkes slik at de ikke tillater nasjonalt opphavsrettslig vern for 
direkteimportoren til en preparatomtale, godkjent av den kompetente 
legemiddelmyndigheten, som ville ha til folge at legemiddelmyndigheten ikke 
kan utgi, godkjenne eller fastsette den samme preparatomtalen for et 
parallellimportert produkt uten samtykke av direkteimportoren. 

Björn Haug Thor Vi lh j â lmsson Carl Baudenbacher 

Avsagt i âpen rett i Luxembourg den 24 november 1998. 

Gunnar Selvik B jö rn Haug 
Justissekretasr President 
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R E P O R T F O R T H E H E A R I N G 
in Case E- l /98 

R E Q U E S T to the Court under Article 34 of the Agreement between the E F T A States on the 
Establishment of a Surveillance Authority and a Court of Justice by Borgarting Court of Appeal 
(Borgarting Lagmannsrett) for an Advisory Opinion in the case pending before it between 

The Norwegian Government, represented by the Royal Ministry of Social Affairs and 
Health 

and 

Astra Norge A S 

on the interpretation of Articles 11 and 13 of the Agreement on the European Economic Area 
(hereinafter " E E A " ) and Council Directive 65/65/EEC on the approximation of provisions laid 
down by law, regulation or administrative action relating to proprietary medicinal products,' as 
amended (hereinafter the "Directive"), referred to in point 1 of Chapter X I I I of Annex II to the 
E E A Agreement. 

I . Introduction 

1. By an order dated 13 February 1998, registered at the Court on 19 February 1998, 
Borgarting Lagmannsrett, a Norwegian court of appeal, made a Request for an Advisory Opinion 
in a case brought before it by the Norwegian Government (hereinafter "appellant") against Astra 
Norge AS (hereinafter "respondent"). Paranova AS takes part in the national proceedings as an 
intervener supporting the standpoint of the Norwegian Government. The case before the national 
court concerns the issue whether Summaries of Product Characteristics (hereinafter "SPCs") for 
medicinal products, as laid down by the Norwegian Medicines Control Authority [Statens 
legemiddelkontroll, hereinafter " S L R " ) , are protected by copyright to the benefit of the 
respondent. 

I I . Legal background 

2. The questions referred by the national court concern the interpretation of Articles 11 and 
13 E E A and various Articles of the Directive as amended by Council Directive 83/570/EEC of 
26 October 1983 amending Directives 65/65/EEC, 75/318/EEC and 75/319/EEC on the 
approximation of provisions laid down by law, regulation or administrative action relating to 
proprietary medicinal products.2 

OJ No. 22, 9.2.1965, p. 369. 

OJ No. L 332. 28.11.1983, p. 1. 
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R E T T S M 0 T E R A P P O R T 
i sak E- l /98 

A N M O D N I N G til Domstolen om râdgivende uttalelse i medhold av artikkel 34 i Avtalen mellom 
EFTA-statene om opprettelse av et Overvâkningsorgan og en Domstol fra Borgarting lagmannsrett 
i saken for denne domstol mellom 

Den norske regjering, representert ved Sosial- og helsedepartementet 

og 

Astra Norge A S 

om tolkningen av Avtale om Det europeiske okonomiske samarbeidsomrâde (heretter "EOS-
avtalen") artikkel 11 og 13 og râdsdirektiv 65/65/E0F om tilnaerming av lover og forskrifter om 
farmasoytiske spesialpreparater1, som endret (heretter "direktivet"), henvist til i EOS-avtalen 
vedlegg II. kapittel X I I I punkt 1. 

I . Innledning 

1. Ved en beslutning datert 13 februar 1998, mottatt ved Domstolen den 19 februar 1998, bar 
Borgarting lagmannsrett anmodet om en râdgivende uttalelse i en sak innbrakt for denne av Den 
norske regjering (heretter "den ankende part") mot Astra Norge AS (heretter "ankemotparten"). 
Paranova AS tar del i den nasjonale saksgangen som intervenient til stotte for Den norske 
regjenngs Standpunkt. Saken for den nasjonale domstolen gjelder sporsmälet om preparatomtaler 
for legemidler, som fastsatt av Statens legemiddelkontroll, er opphavsrettslig beskyttet til fordet for 
ankemotparten. 

I I . Rettslig bakgrunn 

2. Sporsmâlene fra den nasjonale domstolen gjelder tolkningen av EOS-avtalen artikkel 11 og 
13 og forskjellige artikler i direktivet som endret ved râdsdirektiv 83/57O/E0F av 26 Oktober 1983, 
som endrer direktivene 65/65/E0F, 75/318/E0F og 75/319/E0F, om tilnaerming av lover og 
forskrifter om farmasoytiske spesialpreparater.2 

OJ nr22, 9.2.1965, s 369. 

OJ nr L 332, 28.11.1983, s 1. 
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3. Article 11 E E A reads: 

"Quantitative restrictions on imports and all measures having equivalent effect shall be 
prohibited between the Contracting Parties." 

4. Article 13 E E A reads: 

"The provisions of Article 11 and 12 shall not preclude prohibitions or restrictions on 
imports, exports or goods in transit justified on grounds of public morality, public policy 
or public security; the protection of health and life of humans, animals or plants; the 
protection of national treasures possessing artistic, historic or archaeological value; or 
the protection of industrial and commercial property. Such prohibitions or restrictions 
shall not, however, constitute a means of arbitrary discrimination or a disguised 
restriction on trade between the Contracting Parties." 

5. Article 3 of the Directive reads: 

"No proprietary medicinal product may be placed on the market in a Member State 
unless an authorisation has been issued by the competent authority of that Member 
State." 

6. Article 4 of the Directive, as amended by Council Directive 83/570/EEC, reads: 

"In order to obtain an authorisation to place a proprietary medicinal product on the 
market as provided for in Article 3, the person responsible for placing that product on the 
market shall make application to the competent authority of the Member State concerned. 

The application shall be accompanied by the following particulars and documents: 

1. Name or corporate name and permanent address of the person responsible for 
placing the proprietary product on the market and, where applicable, of the 
manufacturer. 

2. Name of the proprietary product (brand name, or common name together with a 
trade mark or name of the manufacturer, or scientific name together with a trade 
mark or name of the manufacturer). 

3. Qualitative and quantitative particulars of all the constituents of the proprietary 
product in usual terminology, but excluding empirical chemical formulae, with 
mention of the international non-proprietary name recommended by the World 
Health Organisation where such name exists. 

4. Brief description of the method of preparation. 

5. Therapeutic indications, contra-indications and side-effects. 

6. Posology, pharmaceutical form, method and route of administration and expected 
shelf life. 

7. Control methods employed by the manufacturer (analysis and assay of the 
constituents and of the finished product, special tests, e.g. sterility tests, tests for 
the presence of pyrogenic substances, the presence of heavy metals, stability 
tests, biological and toxicity tests). 
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3. E0S-avtalen artikkel 11 lyder: 

"Kvantitative importrestriksjoner og alle tiltak med tilsvarende virkning skal vaere forbudt 
mellom avtalepartene." 

4. E0S-avtalen artikkel 13 lyder: 

"Bestemmelsene i artikkel 11 og 12 skal ikke vaere til hinder for forbud eller restriksjoner 
pä import, eksport eller transitt som er begrunnet ut fra hensynet til offentlig moral, orden 
og sikkerhet, vemet om menneskers og dyrs liv og helse, plantelivet, nasjonale skatter av 
kunstnerisk, historisk eller arkeologisk verdi eller den industrielle eller kommersielle 
eiendomsrett. Slike forbud eller restriksjoner mä dog ikke kunne brukes til vilkàrlig 
forskjellsbehandling eller vaere en skjult hindring for handelen mellom avtalepartene." 

5. Direktivet artikkel 3 lyder: 

"Et farmasoytisk spesialpreparat kan ikke markedsfores i en medlemsstat uten at 
vedkommende myndighet i medlemsstaten pâ forhând har gitt tillatelse til det." 

6. Direktivet artikkel 4, som endret ved râdsdirektiv 83/57O/E0F, lyder: 

"For ä fa den tillatelse til markedsforing som er nevnt i artikkel 3, skal den ansvarlige for 
markedsforingen sende inn soknad til vedkommende myndighet i medlemsstaten. 

Folgende opplysninger og dokumenter skal folge soknaden: 

1. Navn eller ftrma og bopel eller forretningskontor for den ansvarlige for 
markedsforingen, og eventuelt for produsenten. 

2. Spesialpreparatets navn (fantasinavn eller fellesnavn i forbindelse med et 
varemerke eller produsentens navn. eller en vitenskapelig betegnelse i forbindelse 
med et varemerke eller produsentens navn). 

3. Kvalitativ og kvantitativ oppgave over alle spesialpreparatets bestanddeler, med 
alminnelig benyttede betegnelser uten anvendelse av kjemiske bruttoformier og 
med det intemasjonale fellesnavn som Verdens helseorganisasjon har anbefalt, 
dersom et slikt navn foreligger. 

4. Kortfattet beskrivelse av fremstillingsmâten. 

5. Terapeutiske indikasjoner, kontraindikasjoner og bivirkninger. 

6. Dosering, legemiddelform, tilforselsmâte og tilforselsvei, samt antatt 
holdbarhetstid. 

7. De kontrollmetoder produsenten har anvendt (analyse og kvantitativ bestemmelse 
av bestanddelene og av det ferdige préparât, sœrlige prover som feks. prover pâ 
sterilitet og pyrogenfrihet, undersokelser av tungmetallinnhold, 
holdbarhetsprover, biologiske prover og toksisitetsprover). 
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8. Results of: 

physico-chemical, biological or microbiological tests; 
pharmacological and toxicological tests; 
clinical trials. 

However: 

a) A bibliography relating to the pharmacological tests, toxicological tests 
and clinical trials may be substituted for the relevant test results in the 
case of: 

i) a proprietary product with an established use, which has been adequately 
tested on human beings so that its effects, including side-effects, are 
already known and are included in the published references; 

ii) a new proprietary product, in which the combination of active 
constituents is identical with that of a known proprietary product with an 
established use; 

iii) a new proprietary product consisting solely of known constituents that 
have been used in combination in comparable proportions in adequately 
tested medicinal products with an established use; 

b) In the case of a new proprietary product containing known constituents 
not hitherto used in combination for therapeutic purposes, references to 
published data may be substituted for the tests of such constituents. 

9. A summary, in accordance with Article 4a, of the product characteristics, one or 
more specimens or mock-ups of the sales presentation of the proprietary product, 
together with a package leaflet where one is to be enclosed. 

10. A document showing that the manufacturer is authorised in his own country to 
produce proprietary products. 

11. Any authorisation obtained in another Member State or in a third country to 
place the relevant proprietary product on the market." 

7. Article 4a of the Directive, as inserted by Council Directive 83/570/EEC, reads: 

"The summary of the product characteristics referred to in point 9 of the second 
paragraph of Article 4 shall contain the following information: 

1. Name of the proprietary product. 

2. Qualitative and quantitative composition in terms of the active ingredients and 
constituents of the excipient, knowledge of which is essential for proper 
administration of the medicinal product; the international non-proprietary names 
recommended by the World Health Organization shall be used, where such names 
exist, or failing this, the usual common name or chemical description. 

3. Pharmaceutical form. 
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8. Resultater av 

fysikalsk-kjemiske, biologiske eller mikrobiologiske undersokelser, 
farmakalogiske og toksikologiske undersokelser, 
kliniske undersokelser. 

a) Det kan likevel i stedet for en presentasjon av de aktuelle 
forsoksresultater gis bibliografisk dokumentasjon om de farmakologiske, 
toksikologiske og kliniske undersokelser, dersom det dreier seg om: 

i) et allerede benyttet spesialpreparat som er tilstrekkelig utprovd pä 
mennesker, slik at dets virkninger, ogsâ bivirkninger, allerede er kjent og 
fremgâr av den bibliografiske dokumentasjon, 

ii) et nytt spesialpreparat hvis sammensetning av virksommme stoffer er den 
samme som sammensetningen i et allerede kjent og benyttet 
spesialpreparat, 

iii) et nytt spesialpreparat som bestâr av bare kjente bestanddeler. som i et 
sammenlignbart forhold allerede kombineres i tilstrekkelig utprovde og 
legemidler. 

b) Likeledes kan, när det dreier seg om et nytt spesialpreparat som bestâr av 
kjente bestanddeler som hittil ikke har vaart kombinert for terapeutiske 
formäl, undersokelser av disse bestanddeler erstattes av bibliografisk 
dokumentasjon om bestanddelene. 

9. En oversikt over preparatets egenskaper, i samsvar med artikkel 4a, og en eller 
flere prover av det farmasoytiske spesialpreparat, eller prover läget pä 
tilsvarende mäte som handelsvaren, samt et pakningsvedlegg dersom det skal 
vedlegges spesialpreparatet. 

10. Et dokument der det fremgâr at produsenten har tillatelse i sin hjemstat til ä 
ffemstille farmasoytiske spesialpreparater. 

11. Tillatelse til markedsforing av det farmasoytiske spesialpreparatet i en annen 
medlemsstat, eller i en tredjestât dersom en slik tillatelse er gitt." 

7. Direktivet artikkel 4a, som innsatt ved râdsdirektiv 83/57O/E0F, lyder: 

"Oversikten over preparatets egenskaper nevnt i artikkel 4 annet ledd nr. 9 skal inneholde 
folgende opplysninger. 

1. spesialpreparatets navn, 

2. kvalitativ og kvantitativ oppgave over de virksomme stoffer og over 
hjelpestoffenes bestanddeler, som det er nodvendig ä kjenne til for â kunne 
administrere legemidlet pä forsvarlig mäte; de intemasjonale fellesnavn anbefalt 
av Verdens helseorganisasjon skal benyttes nâr slike navn foreligger; dersom 
dette ikke er tilfelle skal vanlige fellesnavn eller kjemiske betegnelser benyttes, 

3. legemiddelform, 
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4. Pharmacological properties and, in so far as this information is useful for 
therapeutic purposes, pharmacokinetic particulars. 

5. Clinical particulars: 

5.1 therapeutic indications, 
5.2 contra-indications, 
5.3 undesirable effects (frequency and seriousness), 
5.4 special precautions for use, 
5.5 use during pregnancy and lactation, 
5.6 interaction with other medicaments and other forms of interaction, 
5.7 posology and method of administration for adults and, where necessary, 

for children. 
5.8 overdose (symptoms, emergency procedures, antidotes) 
5.9 special warnings, 
5.10 effects on ability to drive and to use machines. 

6. Pharmaceutical particulars: 

6.1 incompatibilities (major), 
6.2 shelf life, when necessary after reconstitution of the product or when the 

container is opened for the first time, 
6.3 special precautions for storage, 
6.4 nature and contents of container, 
6.5 name or style and permanent address or registered place of business of 

the holder of the marketing authorization." 

8. Article 4b of the Directive, as inserted by Council Directive 83/570/EEC, reads: 

"When the marketing authorization referred to in Article 3 is issued, the person 
responsible for placing that product on the market shall be informed, by the competent 
authorities of the Member State concerned, of the summary of the product characteristics 
as approved by them. The competent authorities shall take all necessary measures to 
ensure that the information given in the summary is in conformity with that accepted 
when the marketing authorization is issued or subsequently." 

9. Article 5 of the Directive reads: 

"The authorisation provided for in Article 3 shall be refused if. after verification of the 
particulars and documents listed in Article 4, it proves that the proprietary medicinal 
product is harmful in the normal conditions of use, or that its therapeutic efficacy is 
lacking or is insufficiently substantiated by the applicant, or that its qualitative and 
quantitative composition is not as declared. 

Authorisation shall likewise be refused if the particulars and documents submitted in 
support of the application do not comply with Article 4." 
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4. farmakologiske egenskaper, samt farmakokinctiskc opplysninger i den grad de er 
av betydning for den terapeutiske bruk, 

5. kliniske opplysninger: 

5.1. terapeutiske indikasjoner 
5.2. kontraindikasjoner 
5.3. uonskede virkninger (hyppighet og grad) 
5.4. saerlige forsiktighetsregler ved bruk 
5.5. bruk i forbindelse med graviditet og amming 
5.6. medikamentelle og andre intcraksjoner 
5.7. dosering og tilforselsmàte for voksne, og om nodvendig for bam 
5.8. overdosering (symptomer, forstehjelpsbehandling, motgift) 
5.9. spesielle advarsler 
5.10. innvirkning pä evnen til ä fore motorvogn og til ä betjene maskiner, 

6. farmasoytiske opplysninger: 

6.1 uforlikeligheter (storre) 
6.2 holdbarhetstid. om nodvendig etter at preparatet er istandgjort til bruk 

eller när beholderen er äpnet for forste gang 
6.3 saerlige forsiktighetsregler ved oppbevaring 
6.4 beholderens innhold og type 
6.5 navn eller finna og bopel eller forretningskontor for 

markedsforingstillatelsens innehaver. " 

8. Direktivet artikkel 4b, tilfoyd ved râdsdirektiv 83/57O/E0F, lyder: 

"När det gis markedsforingstillatelse som nevnt i artikkel 3, skal vedkommende 
myndigheter i den berorte medlemsstat oversende oversikten over preparatets egenskaper, 
slik den er godkjent av nevnte myndigheter. til den ansvarlige for markedsforingen. 
Vedkommende myndigheter skal treffe alle tiltak som er nodvendige for â sikre at 
opplysningene i oversikten samsvarer med dem som forelä da markedsforingstillatelsen 
ble gitt eller pä et senere tidspunkt." 

9. Direktivet artikkel 5 lyder: 

"Tillatelsen nevnt i artikkel 3 skal ikke gis när det ved kontroll av opplysningene og 
dokumentene nevnt i artikkel 4, viser seg at spesialpreparatet er skadelig ved normal 
bruk, eller at dets terapeutiske virkning mangier eller ikke er tilstrekkelig underbygd av 
sokeren, eller at spesialpreparatet ikke har den angitte kvalitative og kvantitative 
sammensetning. 

Tillatelsen skal heller ikke gis dersom opplysninger og dokumenter fremlagt til stotte for 
soknaden ikke er i samsvar med hestemmelsene i artikkel 4." 

157 



Chapter III. Decisions ofthe Court: Case E-l/98 

I I I . Facts and Procedure 

10. As a prerequisite to being put on the market in Norway, all proprietary medicinal 
products must have been the subject of a marketing authorization granted by S L K . The Directive 
is incorporated into Norwegian law through Act No. 132 of 4 December 1992 on medicinal 
products (Legemiddelloven - hereinafter the "Medicinal Products Act"). 

11. The first, second and third paragraphs of Section 8 of the Medicinal Products Act read: 

"No proprietary medicinal product may be sold or placed on the market without first 
being approved by the Ministry. 

Approval is granted on the basis of an assessment of the quality, safety and effects of the 
product. 

Before approval is granted, approval must also be granted for the name of the product, 
summary of product characteristics, labelling, packaging, package leaflet, etc." 

12. Sections 8 and 9 of the related Regulation No. 951 of 22 October 1993 concerning 
proprietary medicinal products (Forskrift om farmasoytiske spesialpreparater) read: 

"Section 8 Decisions of the Norwegian Medicines Control Authority 

When the S L K has made its decision, the applicant will be notified in writing. I f approval 
is refused, the applicant must be notified of the reasons for this at the same time. 

If the product is approved, the marketing authorization will be issued when any special 
conditions have been met. 

Section 9 Conditions for marketing authorization 

When the S L K has approved a product as regards its quality, safety and efficacy, the 
following shall be approved before marketing authorization may be given: 

1. The name of the product, package size, accessory equipment, package, labelling, 
package leaflet and summary of product characteristics." 

13. According to the Medicinal Products Act, an SPC is a simple description of the product 
in a brief, factual form, done according to a standard layout. The onus is on the applicant to send 
in proposals for the marketing authorization. The proposal is then reviewed by S L K , which can 
make changes itself or direct the applicant to make changes and corrections. After this process the 
SPC is approved/laid down by S L K as part of the product being given marketing authorization. 

14. In a letter of 29 September 1995, S L K informed all parties who reported medicinal 
products imported by way of parallel import that it would henceforth apply the following practice 
regarding SPCs for medicinal products imported by way of parallel import: 
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H L Faktaogprosedyre 

10. Som en tomtsetning tor â hli hrakt pä markedel i Norge, mä ade farmasoytiske 
spesialpreparater ha hlitt tildelt en markedsforingstillatelse av Statens legemiddelkontroll. 
Direktivet ergjentromfort i norsk rel ived lov om legemidler mv av 4 desemher 1992 nr 132 
(heretter "legemiddelloven"). 

11 Legemiddelloven^,forste, andre og tredje ledd lyder: 

"Farmasoytisk spesialpreparat mâi ld^eomsettes eller hringesihandelen for det har tatt 
markedsforingstillatelse avdepartementet. 

Markedsforingstillatelse gis p â g m n n l a g a v en vnrderingav preparatets kvalitet,sikkerhet 
ogetfekt. 

For markedsforingstillatelse gis, skal preparatets navn, reseptstatns, preparatomtale, 
merking,pakning,pakningsvedleggogannetntstyr vaere godkjent." 

12 1 den tilknytteder^rskriffomrarmasoytiske spesialpreparater av22oktoher l993 nr 951, 
lyderparagratene8og9: 

"^8 Statens legemiddelkontrollsavgjorelse 

Nâr Statens legemiddelkontroll har tmr^tavgjorelseom godkjenning, gis sokeren skrifflig 
melding om dette f^lir godkjenning nel^et,skalgmnnen tor avslaget samtidig meddeles 
sokeren 

l^lir preparatet godkjent.ntstedes markedsforingstillatelse nâr eventuelle saerlige vilkâr er 
oppfylt. 

^9 Vilkâr tor markedsforingstillatelse 

Nâr Statens legemiddelkontroll har godkjent preparatet med hensyn til kvalitet,sikkerhet 
ogeffekt, skal folgende godkjennes for markedsforingstillatelse kan gis: 

f Preparatets navn, pakningsstorrelse, teknisk utstyr. emhallasje, merking, 
pakningsvedleggog preparatomtale." 

13 1 henhold til legemiddelloven er en preparatomtale en enkelheskrivelseavproduktetien 
kortmttetognol^emform,utfort e i ere t standardiser! oppsett. Det p â h v i l e r s o k e r e n â s e n d e inn 
tbrslag til markedsforingstillatelse F o r s l a g e t g j e n n o m g â s s â a v S t a t e n s l e g e m i d d e l k o n t r o l f s o m 
selv kan gjore endringer eller pâlegge sokerenâgjore endringer ogrettelser. Etter denne prosessen 
godkjennes/rastsettes preparatomtalen av Statens legemiddelkontroll som l e d d i a t preparatet hlir 
gitt markedsforingstillatelse. 

14 1 et h r e v a v 2 9 S e p t e m b e r 1995 underrettet Statens legemiddelkontroll alle anmeldereav 
parallellimporterte legemidler at den fra da av ville legge til gmrmfolgende praksis nâr det gjelder 
preparatomtaler tbr parallellimporterte legemidler: 
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"The same Summary of Product Characteristics will apply for parallel imports and direct 
imports of medicinal products because, from a therapeutic point of view, they describe 
the same medical product. Upon issuance of a marketing authorization for medicinal 
products imported by the way of parallel import, the Summary of Product Characteristics 
will be included as an attachment to the marketing authorization letter. There is no 
requirement that the company name of the direct importer must be linked to the name of 
the medicinal product. I f the medicinal product imported by way of parallel import has 
another product name than the one imported by way of direct import, this is to be 
indicated. Any different compositions of medicinal products will be indicated on the 
Summary of Product Characteristics submitted. 
(...) 
For medicinal products imported by way of parallel import and for which a marketing 
authorization has already been granted, the Norwegian Medicines Control Authority will 
now send out the latest approved Summaries of Product Characteristics to the relevant 
parallel importers. We ask the parallel importers to modify the relevant Summaries of 
Products Characteristics in keeping with the above-mentioned practice." 

15. In 1996, Astra brought proceedings against the Norwegian Government before Oslo City 
Court ("Oslo byrett"), asking for the Norwegian medicinal product authorities to be forbidden 
from granting authorization and/or approving SPCs for products which are imported by way of 
parallel import and which are identical to the SPCs which have been approved earlier for Astra's 
products, which are imported directly. Astra argued that it had a national copyright on the SPCs. 
Oslo byrett ruled in favour of Astra and held that the SPCs approved by the S L K as part of the 
process of granting a marketing authorization for a product are protected by copyright to the 
benefit of Astra. The Norwegian Government appealed against the judgment. Borgarting 
lagmannsrett decided to submit a Request for an Advisory Opinion to the E F T A Court. 

I V . Questions 

16. The following questions were referred to the E F T A Court: 

"1. Is there a measure present having effect equivalent to import restrictions 
contrary to Article 11 E E A which cannot be justified by reference to industrial or 
commercial property in Article 13 E E A 

if 

a Summary of Product Characteristics which is approved/laid down by the 
competent medicinal product authority in accordance with Council Directive 
6 5 / 6 5 / E E C , amended inter alia by Article 4, point 9 of Council Directive 
83 /570 /EEC, is protected by the importer's (direct importer's) national copyright 
law, with the consequence that the medicinal products authority may not give 
out/approve/lay down the same Summary of Product Characteristics for a product 
imported by way of parallel import without the consent of the direct importer? 

2. Does Council Directive 6 5 / 6 5 / E E C , as amended, primarily Article 4a and 5 
of the Directive, allow national legislation to provide copyright protection for a 
Summary of Product Characteristics which is approved/laid down by the medicinal 
products authority in that manner and with the consequences described in question 
1?" 
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"Samme preparatomtale gjelder for parallellimportert og direkteimportert legemiddel fordi 
den terapeutisk sett omhandler samme legemiddel. Ved utstedelse av 
markedsforingstillatelse for parallellimporterte legemidler, vil preparatomtalen sendes med 
som vedlegg til markedsforingstillatelsesbrevet. Det stilles ikke krav om at 
direkteimportors firmanavn skal knyttes til preparatnavnet. Dersom parallellimportert 
legemiddel har et annet preparatnavn enn det direkteimporterte, skal dette angis. Eventuelle 
ulike preparatsammensetninger vil vaere angitt pâ den tilsendte preparatomtalen. 
(...) 
For parallellimporterte preparater som allerede har fatt markedsforingstillatelse, vil Statens 
legemiddelkontroll nâ sende ut de sist godkjente preparatomtaler til de aktuelle 
parallellimportorer. Vi her parallellimportorene om â endre gjeldende preparatomtale i trâd 
med ovenfornevnte praksis." 

15. Astra gikk i 1996 til sak ved Oslo byrett mot Den norske regjering med pâstand om at 
norske legemiddelmyndigheter skal forbys â utgi og/eller godkjenne preparatomtaler for 
parallellimporterte preparater og som er identiske med de preparatomtaler som tidligere er godkjent 
for Astras direkteimporterte produkter. Astra gjorde gjeldende at det hadde nasjonal opphavsrett til 
preparatomtalen. Oslo byrett avsa dorn i favor av Astra og fastslo at preparatomtalen godkjent av 
Statens legemiddelkontroll, som ledd i tildelingsprosessen av en markedsforingstillatelse for et 
produkt, er opphavsrettslig vernet til fordel for Astra. Den norske regjering pâanket dommen. 
Borgarting lagmannsrett besluttet â rette en anmodning om râdgivende uttalelse til E F T A -
domstolen. 

I V . Sporsmäl 

16. Folgende sporsmäl ble forelagt EFTA-domstolen: 

"1. Foreligger det et tiltak med tilsvarende virkning som en importrestriksjon i 
strid med E0S-avtalens artikkel 11, som ikke kan rettferdiggjores under henvisning 
til den industrielle eller kommersielle eiendomsrett i E0S-avtaIens artikkel 13, 

dersom 

en preparatomtale som er godkjent/fastsatt av den kompetente legemiddelmyndighet 
i samsvar med Râdsdirektiv 6 5 / 6 5 / E 0 F , endret bl a ved Râdsdirektiv 83/57O/E0F, 
artikkel 4 nr 9, er beskyttet av importorens (direkteimportorens) nasjonale 
opphavsrett, med den folge at legemiddelmyndigheten ikke kan gi 
ut/godkjenne/fastsette den samme preparatomtalen for et parallellimportert 
préparât uten at direkteimportoren har samtykket? 

2. Tillater Râdsdirektiv 6 5 / 6 5 / E 0 F , med endringer, i ferste rekke direktivets 
artikler 4a og 5, at nasjonal lovgivning yter opphavsrettslig vern til en 
preparatomtale som er godkjent/fastsatt av legemiddelmyndigheten pä den mäte og 
med de feiger som er beskrevet i sporsmäl 1?" 
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V. Werten observations 

17 Pursuant to Article 20 of the Statute of the L P T A Court and Article 97 of the Rules of 
Proeedure,written observations have been received fiom: 

the appellant, the Norwegian Government, Royal Ministry of Social Affairs and Health, 
represented by Ingvaldfalch, Advocate, Office of the Attorney General(Civil Affairs); 

the respondent, Astra Norge AS, represented by Counsel Wilhelm Matheson, 
Advokatfirma WiersholmMellbye^Bech ANS; 

theintervener, Paranova AS, representedby Counselfonas W. Myhre, Advokatfirma 
HjortOA; 

the EPTASurveil lance Authority, represented byBjarnveigEiriksdottir,G 
^Executive Affairs Department, acting as Agent; 

the Commission of theLuropean Communities, representedby Rtchard B Wainright, 
Principal Legal Adviser andffans Stovlba^k, Memberof its Legal Service, actingas 
Agents 

The Norwegian Government, Royal Ministry of Social Affairs and Health 

18. Referring to the case law of the E C J . 3 the appellant argues that property rights relating 
to documents associated with the imported product may be exhausted once the product is put on 
the market by the proprietor itself or with its consent. Furthermore, the E C J has not restricted 
itself to finding fault with national legislation that directly hinders the import and reselling of a 
given product. Hindrance of a more indirect character is also included. 

19. According to the judgments in de Peijper.4 Eurim-Pharnf and Smith & Nephew," a 
national rule that makes the grant of a marketing authorization to a parallel importer subject to 
the production of documents which Astra has already supplied to the S L K is prohibited under 
Articles 11 and 13 E E A . 

Case 15/74 Centra farm BV et AJriaan de Peijper v Sterling Drug Inc. [1974) E C R 1147; Case 
16/74 Centrapharm et Adriaan de Peijper v Sterling Drug Inc. v Winthrop BV [1974] E C R 
1183: Cases 55/80 and 51180 Musik-Vertrieb membran GmbH et K-tel International v GEMA 
Gesellschaft für musikalische Aufführungs- und mechanische Ver\>ielfültigungsrechte [1981] 
E C R 147; Case 187/80 Merck & Co. Inc. v Stephar BV and Petrus Stephanus Exter [1981] 
E C R 2063; Case 19/84 Pharmon BV v Hoechst Ag [1985] ECR 2281; Case C-10/89 SA CNL-
SUCAL NV v HAG GF AG [1990] ECR 1-3711; Case 158/86 Warner Brothers Inc. and 
Metronome Video ApS v Erik Vi uffChristiansen [1988] ECR 2605; Case C-337/95 Parfums 
Christian Dior SA and Parfums Christian Dior BV v Evora BV [1997] E C R 1-6013; and Case 
C-373/90 Criminal proceedings against X [ 1992] E C R 1-131. 

Case 104/75 Adrian de Peijper, Managing Director of Centrafarm BV [1976] E C R 613. 

Case C-207/91 Eurim-Pharm GmbH v Bundesgesundheitsamt [1993] E C R 1-3723. 

Case C-201/94 The Queen v The Medicines Control Agency, ex parte Smith & Nephew 
Pharmaceuticals Ltd and Primecrown Ltdv The Medicine Control Agency [1996] E C R 1-5819. 
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V. Skriftlige saksfremstillinger 

17. I medhold av Vedtektene for EFTA-domstolen artikkel 20 og Rettergangsordningen 
artikkel 97 er skriftlige saksfremstillinger mottatt fra: 

den ankende part, Den norske regjering, Heise- og sosialdepartementet, representert ved 
lngvald Falch. regjeringsadvokatens kontor; 

ankemotparten, Astra Norge AS, representert ved advokat Wilhelm Matheson, 
Advokatfirma Wiersholm Mellbye & Bech ANS; 

intervenienten, Paranova AS, representert ved advokat Jonas W. Myhre, Advokatfinna 
Hjort DA; 

E F T A s overvâkningsorgan, representert ved Bjamveig Eiriksdôttir, saksbehandler. 
avdeling for juridiske saker og eksekutivsaker, som partsrepresentant; 

Kommisjonen for De europeiske fellesskap, representert ved Richard B. Wainwright. 
Forsterâdgiver, og Hans Stovlbaek, ansatt i Rettsavdelingen, som partsrepresentanter. 

Den norske regjering, Sosial- og helsedepartementet 

18. Med henvisning til rettspraksis fra EF-domstolen.3 hevder den ankende part at 
opphavsrettigheter vedrorende dokumenter forbundet med det importerte produktet. kan bli 
konsumert idet produktet bringes pâ markedet av innehaveren selv eller med bans samtykke. Videre 
har ikke EF-domstolen begrenset seg til â firme noe â utsette ved nasjonal lovgivning som direkte 
hindrer import og videresalg av et gitt produkt. Hindringer av en mer indirekte karakter er ogsâ 
omfattet. 

19. Ifolge de Peijper4-, Eurim-Pharm3- og Smith & Nephew6-sakmc, er en nasjonal 
bestemmelse som gjor tildelingen av en markedsforingstillatelse til en parallellimportor avhengig av 
utarbeidelsen av dokumenter som Astra allerede har skaffet til preparatomtalen, forbudt etter E O S -
avtalen artikkel 11 og 13. 

Sak 15/74 Centra/arm BV et Adriaan de Peijper mot Sterling Drug Inc. [1974] ECR 1147; sak 
16/74 Centrapharm et Adriaan de Peijper mot Sterling Drug Inc. mot Winthrop BV [1974| 
E C R 1183; saker 55/80 og 51180 Musik-Vertrieb membran GmbH et K-tel International mot 
GEK'IA Gesellschaft für musikalische Aufführungs- und mechanische Vervielfältigungsrechte 
[1981] E C R 147; sak 187/80 Merck & Co. Inc. mot Stephar BV og Petrus Stephanus Exler 
[1981] E C R 2063; sak 19/84 Pharmon mot Hoechst Ag [1985] E C R 2281; sak C-10/89 SA 
CNL-SUCAL M / mot HAG GF AG [1990] E C R 1-3711; sak 158/86 Warner Brothers Inc. og 
Metronome Video ApS mot Erik Viuff Christiansen [1988] E C R 2605; sak C-337/95 Parfums 
Christian Dior SA og Parfums Christian Dior BV mot Evora BV [1997] E C R 1-6013; og sak C-
373/90 Criminal proceedings mot X[ 1992] E C R 1-131. 

Sak 104/75 Adrian de Peijper, Managing Director of Centrafarm BV [1976] E C R 613. 

Sak C-207/91 Eurim-Pharm GmbH mot Bundesgesundheitsamt [1993] E C R 1-3723. 

Sak C-201/94 The Queen mot The Medicines Control Agency, ex parte Smith & Nephew 
Pharmaceuticals Ltd og Primecrown Ltd mot The Medicine Control Agency [1996] E C R I-
5819. 
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20 According toaCommunicationoftheCommissionBwhichwasdel ivered after t h e ^ 
^ ^ ^ j u d g m e n t , t h e r e i s n o r e q u i r e m e n t f b r p a r a l l e l i m p o r t e r s t o s u b m i t a d r a f t S P C t o t h e 
c o m p e l author 
mat differ fiom me SPC 
The Communication indicates mat the competent authority m the State of import shah not 
approveanew SPC for products imported by way of parallel import, 

21, To support this argument, reference is made to the practice in the C K , where the 
competent authorities do not requireanew,different draft SPC from parallel importers, 

22 Referring to the purpose ofthe Directive, the Norwegian Government argues that, on the 
basis of the Directive, the procedure for grantingamarketing authorization has been harmonized 
i n c a s e s o f parallel importas weif Theharmonization is t o t h e e f f e c t t h a t a n e w marketing 
authortzation shall not be issued to products subject to parallel import, 

23 In ^ / ^ ^ ^ ^ ^ ^ ^ , ^ t h e E C f stated that the objective of safeguarding public health 
pursued by the Directive justifies the application of the stringent measure laid down in Articled 
ofthe Directive only with regard to products which are put on the market for the first time, 

24 Thus, the competent authority intheState of importis ohhgedtograntamarketing 
authorization to a person seeking to market a medicinal product being imported by way of 
parallel import, provided that(l)the product being imported by way of parallel import is covered 
byamarketing authorization in the European Economic Area State from which it is exported; (2) 
theproduct being imported b y w a y of parallel import is effectively covered by a marketing 
authorization already granted in the State into which it is being imported; and (3) no 
countervailing considerations relating to the effective protection of the life and health of humans 
are revealed 

25 T h e S P C , as part ofthemarketingauthorization, constitutes the basis andeonditton 
under which the product is marketed. According to Article 2(2) of Council Directive 92/28/EEC 
of 3i March i992ontheadvert is ingofmedicinalproductsfbrhumanuse,^al l parts ofthe 
advertising ofamedieinal product must comply with the particulars listed in the SPC Different 
SPCs for two identical products would force the competent national authority to stipulate 
different conditionsregarding the marketing and advertising for the same product This would 
affect competition on the medicinal market, depending on the parts ofthe SPC affected and on the 
priority given to copyright protection 

26 The burden of drafting the SPC is placed on the first applicant for a marketing 
authorization foragiven product Prom an economical standpoint, this is reasonable because the 
first applicant for the product will be the manufacturer or someone deriving its rights from the 
manufacturer Drafting anadequateSPC m u s t b e s e e n a s b e i n g p a r t o f the development and 
manufacturing process The costs related to the development ofthe product are generally returned 
when themanufacturer puts theproduct onthemarketandretai ls copies of it Theparallel 
importer has already paid its part of the development and production costs, including the costs 
relating to the drafting ofthe S P C , when it has purchased the product in the State of export 

C^No ,Ct t5 ,6 ,5T9^ ,p ,2u9 , 

See footnoted 

O J ^ o , L t t 3 , 3 u , 4 , t ^ , p , t 3 , 
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20. Ifolge en kunngjoring fra Kommisjonen,7 som ble utgitt etter de Peijper-saken, er det ikke 
noe krav til parallellimportorer ä fremlegge et forslag til preparatomtale til den kompetente 
myndigheten i importstaten. I saerdeleshet er det ikke noe krav om ä fremlegge et forslag som 
awiker fra den preparatomtalen allerede fremlagt av produsenten eller dennes oppnevnte 
représentant. Meddelelsen indikerer at den kompetente myndigheten i importstaten ikke skal 
godkjenne en ny preparatomtale for parallellimporterte produkter. 

21. Ti l stotte for dette argumentet vises det til praksis i Storbritannia, hvor de kompetente 
myndigheter ikke krever et nytt og forskjellig forslag til preparatomtale fra parallellimportorer. 

22. Med henvisning til formâlet med direktivet hevder Den norske regjering at prosedyren for 
tildeling av en markedsforingstillatelse pä grunnlag av direktivet har blitt harmonisert ogsâ i 
tilfeller av parallellimport. Harmoniseringen bestâr i at en ny markedsforingstillatelse ikke skal 
utstedes for produkter som er gjenstand for parallellimport. 

23. I Smith og Nephew" slo EF-domstolen fast at direktivets forfulgtc malsetting om 
beskyttelse av folkehelsen begrunner anvendelsen av det strenge kravet fastlagt i direktivet artikkel 
4 bare när det gjelder produkter som cr brakt pä markedet for forste gang. 

24. Den kompetente myndigheten i importstaten er sâledes forpliktet til ä tildele en 
markedsforingstillatelse til en person som vil bringe et parallellimportert legemiddel pä markedet 
under forutsetning av at (1) det parallellimporterte produktet er omfattet av en 
markedsforingstillatelse i den E0S-staten det er eksportert fra; (2) det parallellimporterte produktet 
faktisk er omfattet av en markedsforingstillatelse allerede tildelt i den staten der produktet blir 
importert til; og (3) det ikke fremkommer noen motforestillinger med hensyn til det effektive vernct 
av menneskers liv og helse. 

25. Preparatomtalen, som del av markedsforingstillatelsen, utgjor grunnlaget og vilkâret for 
produktets markedsforing. Ifolge râdsdirektiv 92 /28 /E0F. 9 artikkel 2 nr 2, mä alle delene i 
reklamen for et legemiddel vaere i overensstemmelse med indikasjonene oppfort i preparatomtalen. 
Forskjellige preparatomtaler for to like produkter ville tvinge den kompetente nasjonale 
myndigheten til à fastsette forskjellige vilkär när det gjelder markedsforingen og reklamen av det 
samme produktet. Dette ville pâvirke konkurransen pä legemiddelmarkedet, avhengig av hvilke 
deler av preparatomtalen som er pâvirket og pä prioriteten gitt til det opphavsrettslige vemet. 

26. Byrden med à utarbeide preparatomtalen tilligger den forste sokeren av en 
markedsforingstillatelse for et gitt produkt. Fra en okonomisk synsvinkel er dette rimelig fordi 
den forste sokeren for produktet vil vaere produsenten eller noen som utleder sine rettigheter fra 
produsenten. Utarbeidelsen av en adekvat preparatomtale mâ anses for ä vaere en del av 
utviklings- og fremstillingsprosessen. Kostnadene forbundet med utviklingen av produktet cr som 
regel tilbakefort nâr produsenten bringer produktet pä markedet og detaljseiger eksemplarer av 
det. Parallellimportoren har allerede betalt sin del av utviklings- og produksjonskostnadene. 
innbefattet kostnadene forbundet med utarbeidelsen av preparatomtalen, när denne har kjopt 
produktet i eksportstaten. 

OJ nr C 115, 6.5.1982, s 209. 

Se fotnote 6. 

OJ n r L 113, 30.4.1992, s 13. 
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27. The appellant submits that the existence in national law of copyright protection 
preventing the competent authority in that State from approving or giving out an SPC relating to 
a medicinal product being imported by way of parallel import, which is similar to an SPC already 
approved for that product, constitutes a quantitative restriction and is thus prohibited under 
Article 11 E E A . 

28. To prepare a new, distinct SPC would be impracticable and costly for the parallel 
importer. The parallel importer does not have a complete set of information and documents 
relating to the medicinal products in question. Furthermore, according to the de Peijperw and 
Eurim-Pharmu judgments, the parallel importer is exempted from submitting this information to 
the competent authorities. I f the parallel importer is required to submit a separate SPC to the 
authority, it will then be required to submit such information. Even if the parallel importer 
succeeds in establishing itself on the market in the State of import, it will be in a different position 
than the direct importer or the manufacturer, because its advertising must comply with the SPC it 
has prepared. If the competent authorities are precluded from requiring identical SPCs for all 
competitors trading identical medicinal products on the market, this will affect competition on the 
medicinal products market. 

29. Furthermore, under Article 5(1) of the Berne Convention, parallel importers are 
precluded from using the SPC approved in the State of export to the same extent as they are 
precluded from using the SPC approved in the State of import. 

30. The appellant submits that the exclusive right of reproduction is not affected by the 
practice instituted by S L K . A notification by the competent authority expressing that the SPC 
already approved for a particular medicinal product is in effect and applies to that product, 
including the situation where another person is granted an authorization to market it, does not 
affect the exclusive right of reproduction of the person first authorized. 

31. The protection of industrial and commercial property does not justify a restriction 
enabling the owner of a copyright for a given SPC to deny the competent authority the approval 
and application of that SPC in cases of parallel import of the medicinal product in question. 

32. The appellant states that the Directive also harmonizes the procedure for granting a 
marketing authorization in cases of parallel import of proprietary medicinal products. Article 4 of 
the Directive requires that the proposal for an SPC must be included in the application in order to 
obtain a marketing authorization. Under Article 4b of the Directive, the SPC must be approved 
by the competent authority. Thus, the SPC may be characterized as an intrinsic and integral part 
of the marketing authorization. According to the Smith & Nephew judgment, the SPC is one of 
the elements which must be identical in cases of parallel import. 

33. The appellant submits that a practice by the competent authority under which the same 
SPC applies for identical medicinal products is supported by public health considerations, i.e. 
eliminating the risk of confusion among doctors and patients. No countervailing considerations 
relating to the effective protection of the life and health of humans exist. 

See footnote 4. 

See footnote 5. 
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27. Den ankende part hevder at eksistensen av et opphavsrettslig vern i nasjonal lov som 
hindrer den kompetente myndigheten i den staten fra ä godkjenne eller gi ut en preparatomtale i 
forbindelse med et parallellimportert legemiddel, som er i overensstemmelse med en 
preparatomtale som allerede er godkjent for dette produktet, utgjor en kvantitativ 
importrestriksjon og sâledes er forbudt etter EOS-avtalen artikkel 11. 

28. À utarbeide en ny, adskilt preparatomtale ville vaere upraktisk og kostbart for 
parallellimportoren. Parallellimportoren har ikke et fullstendig sett av informasjon og dokumenter 
i forbindelse med legemidlene det gjelder. Videre, ifolge de Peijper'0- og Eurim-Pharm"-sakene, 
er parallellimportoren fritatt fra â fremlegge denne informasjonen til de kompetente myndigheter. 
Dersom parallellimportoren er pâkrevet à fremlegge en separat preparatomtale til myndigheten, 
vil den da bli pâkrevet â fremlegge slik informasjon. Selv om parallellimportoren lykkes i ä 
etablere seg pâ markedet i importstaten, vil denne vaere i en annen stilling enn direkteimportoren 
eller produsenten, fordi dennes annonsering mä vaere i overensstemmelse med den 
preparatomtalen denne har utarbeidet. Dersom de kompetente myndigheter er forhindret fra ä 
kreve identiske preparatomtaler for alle konkurrenter som handler identiske legemidler pä 
markedet. vil dette pâvirke konkurransen pä markedet for legemidler. 

29. Videre, etter Bem-konvensjonen artikkel 5 nr 1, er parallellimportorene forhindret fra ä 
bruke preparatomtalen godkjent i eksportstaten i samme utstrekning som de er forhindret fra ä 
brake preparatomtalen godkjent i importstaten. 

30. Den ankende part hevder at eneretten til reproduksjon ikke er pävirket gjennom praksisen 
introdusert av Statens legemiddelkontroll. En melding fra den kompetente myndigheten som 
fastsetter at preparatomtalen allerede godkjent for et sasrskilt legemiddel er gjeldende og fâr 
anvendelse for det produktet, innbefattet den situasjonen der en annen person har fatt en tillatelse 
til à markedsfore det, pävirker ikke eneretten til reproduksjon for den personen som ferst er 
autorisert. 

31. Vernet av den industrielle og kommersielle eiendomsretten begrunner ikke en restriksjon 
som gjor det mulig for innehaveren av en opphavsrettighet til en gitt preparatomtale ä nekte den 
kompetente myndigheten godkjennelsen og anvendelsen av denne preparatomtalen i tilfeller av 
parallellimport av det legemiddelet det gjelder. 

32. Den ankende part anforer at direktivet ogsâ harmoniserer prosedyren for ä godkjenne en 
markedsforingstillatelse ved parallellimport av farmasoytiske spesialpreparater. Direktivet 
artikkel 4 krever at et forslag til preparatomtale mä vaere inkludert i soknaden for ä kunne fâ en 
markedsforingstillatelse. Etter direktivet artikkel 4b mä preparatomtalen godkjennes av den 
kompetente myndigheten. Preparatomtalen kan sâledes karakteriseres som en iboende og integrert 
del av markedsfonngstillatelsen. Ifolge Smith & Nephew-saken er preparatomtalen ett av 
elementene som mä vaere identiske i tilfeller av parallellimport. 

33. Den ankende part hevder at en praksis av den kompetente myndigheten hvor den samme 
preparatomtalen anvendes for identiske legemidler stottes av hensyn til folkehelsen, dvs en 
climinering av risikoen for forvirring blant leger og pasienter. Det foreligger ingen motstridende 
hensyn hva gjelder den effektive beskyttelsen av menneskers liv og helse. 

Se fotnote 4. 

Se fotnote 5. 
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34. Furthermore, it follows from Article 4b of the Directive that a person to whom a 
marketing authorization is granted shall be informed by the competent authority of the SPC 
approved by them. Copyright protection that precludes the competent authority from giving out 
the approved SPC to the applicant will be in conflict with the Directive. 

35. The appellant suggests answering the questions as follows: 

"A national rule which confers copyright protection on the Summary of the Product's 
Characteristics (SPC) approved by the competent national authority in accordance 
with Council Directive 65/65/EEC, as amended, for a particular proprietary medicinal 
product, to the effect that the competent national authority is precluded from approving 
or giving out the same SPC when the proprietary medicinal product is subject to 
parallel import into that State, is prohibited by 

-Articles 11 EEA, and cannot be justified under Article 13 EEA, and 

- Council Directive 65/65/EEC, as amended. " 

Astra Norge A S 

36. The respondent opposes the view that the approved SPC is an intrinsic and integral part 
of the marketing authorization. In Norway there exists a system which favours parallel imports of 
medicinal products in relation to direct imports. S L K charges direct importers a higher fee for 
registration than it levies on parallel importers. Furthermore, through a system of profit-sharing, 
pharmacists are encouraged to market and give out products imported by way of parallel import. 
The national authority has also accepted that the patient may claim for a product imported by 
way of parallel import, even if this contradicts the prescription. Concerning this situation, the 
respondent refers to the case law of the E C J according to which it is incompatible with Article 11 
E E A to favour certain trade channels in relation to others.12 

37. The respondent states that the parallel importer benefits without cost from the effects of a 
fine-tuned SPC, elaborated at the national level by the direct importer's trained employees. 

38. The respondent argues that the SPC is an extremely important remedy for the marketing 
and promotion of pharmaceutical products. It is not only a catalogue, but also a balance between 
medicine and adaptation to the market. The respondent refers to the fact that SPCs for identical 
products may differ substantially, even if the products are marketed under identical names. The 
norm applied by the market operator is a question of confidence in the market and of the market 
reliance on the description rendered by the market operator as appropriate and adequate for the 
safety of the product. 

39. The function of the S P C is to give the competent authorities access to useful information 
on authorized medicinal products, and to serve as a vehicle of communication between the holder 
of the marketing authorization and the professionals in the health sectors. This is in line with 
Directive 92/28/EEC. Without an SPC, it would, in practice, be impossible to exploit the product 
commercially because a distilled position of the product is required to be able to communicate 
with the market. 

Case 155/73 Guiseppe Sacchi [1974] E C R 409. 
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34. Videre feiger det av direktivet artikkel 4b at en person som er inn vi Iget 
markedsforingstillatelse skal informeres av den kompetente myndigheten om preparatomtalen 
godkjent av denne. Opphavsrettslig vern som utelukker den kompetente myndigheten fra ä utgi 
den godkjente preparatomtalen til sokeren vil vasre i strid med direktivet. 

35. Den ankende part foreslär â besvare sporsmâlene som folger: 

"En nasjonal regel som gir opphavsrettslig vern for preparatomtalen godkjent av den 
kompetente nasjonale myndigheten i overensstemmelse med râdsdirektiv 65/65/E0F, 
som endret, for et scerskilt farmasoytisk spesialpreparat, med den virkning at den 
kompetente nasjonale myndigheten er forhindret fra â godkjenne eller utgi samme 
preparatomtalen for parallellimporterte farmasoytisk spesialpreparat, er forbudt etter 

- E0S-avtalen artikkel 11, og kan ikke begrunnes i E0S-avtalen artikkel 13, og 

- râdsdirektiv 65/65/E0F, som endret. " 

Astra Norge A S 

36. Ankemotparten motsetter seg synspunktet om at den godkjente preparatomtalen er en 
iboende og integrert del av markedsforingstillatelsen. I Norge finnes det et system som favoriserer 
parallellimport av legemidler i forhold til direkte import. Statens legemiddelkontroll krever en 
hoyere avgift for registrering av direkteimportorene enn det pâlegger parallellimportorene. 
Videre, gjennom et system med profitt-deling, oppmuntres apotekeme til ä markedsfore og utgi 
parallellimporterte produkter. Den nasjonale myndigheten har ogsâ akseptert at en pasient kan 
kreve et parallellimportert produkt selv om dette strider mot resepten. Nâr det gjelder denne 
situasjonen viser ankemotparten til rettspraksis fra EF-domstolen hvor det etter denne er uforenlig 
med E 0 S-avtalen artikkel 11 â favorisere enkelte salgskanaler i forhold til andre.'2 

37. Ankemotparten anforer at parallellimportoren uten kostnader drar fordel av virkningene 
av en finjustert preparatomtale, utarbeidet pâ det nasjonale plan av direkteimportorens faglasrte 
ansatte. 

38. Ankemotparten hevder at preparatomtalen er et ekstremt viktig virkemiddel for 
markedsforingen og fremmingen av farmasoytiske produkter. Den er ikke bare en katalog, men 
ogsâ en balansegang mellom legemiddel og tilpasningen til markedet. Ankemotparten viser til det 
faktum at preparatomtaler for identiske produkter kan variere vesentlig selv om produktene er 
markedsfort under identiske navn. Normen anvendt av markedsaktoren er et sporsmäl om tillit i 
markedet, og om markedet kan feste lit til beskrivelsen utgitt av markedsaktoren som egnet og 
adekvat for produktets sikkerhet. 

39. Preparatomtalens funksjon er à gi de kompetente myndigheter tilgang pâ nyttig 
informasjon om godkjente legemidler og til â tjene som et kommunikasjonsredskap mellom 
innehaveren av markedsfo ringstillatelsen og aktorene i helsesektoren. Dette er i träd med direktiv 
92/28/E0F. Uten en preparatomtale ville det i praksis vaere umulig â utnytte produktet 
kommersielt fordi en tilgjengelig beskrivelse av produktet er krevet for â kunne kommunisere med 
markedet. 

Sak 155/73 Guiseppe Sacchi [1974] E C R 409. 
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40. With respect to a general interpretation of Articles 11 and 13 E E A , the respondent refers 
to the case law of the E C J . 1 3 The respondent rejects the argument that copyright protection of the 
direct importer's SPCs is a measure covered by Article 11 E E A because a parallel importer may 
prepare its own SPCs on the basis of information easily available in the public domain and 
general pharmaceutical knowledge. There are currently alternative SPCs on the market which 
fully substitute direct importers' formally approved SPCs. Reference is made to several extracts 
from the Norsk legemiddelhandbok (Norwegian Pharmaceuticals Handbook). The alternative 
characteristics are based on information which is in the public domain. 

41. With respect to new products and products which may have a long time remaining in 
their protection period, the respondent points out the feature of the parallel import business in 
general. The nature of this business leads to a certain time lag between the award of a marketing 
authorization to the direct importer and the time the parallel importer decides to enter the market. 
The parallel importer will generally wait with its decision to enter the market with a product until 
it is clear which price is adopted for the product by the competent authority and what is the 
reimbursement status for the product imported directly. In any case, the parallel importer must 
make sure that there is an appropriate price difference in the export and import market. 
Furthermore, the parallel importer is per se the second party to enter the national market. Prior to 
the import, a marketing authorization with a public SPC exists in another Member State. During 
this time, the parallel importer has the opportunity to exploit the SPCs and product information 
published in the export markets, the different medical authorities' and producers' information 
about products and all other kinds of information available. 

42. The respondent concludes that the protection of the SPC by way of national copyright 
does not restrict trade within the meaning of Article 11 E E A . Furthermore, the case at hand must 
be distinguished from the de Peijper)4 Eurim-Pharm^ and Smith & Nephew16 cases. The 
decisive question in the present case is whether the protection of the way the market operator 
presents its product to the potential buyer contradicts the essence of Article 11 E E A . 

Case 8/74 Procureur de Roi v Benoît and Gustave Dassonville [1974] E C R 837; Case 120/78 
Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein [1979] E C R 649; Case 104/75 
Adrian de Peijper, Managing Director of Centrafarm BV [1976] ECR 613; Cases 55/80 and 
57/80 Musik-Vertrieb membran GmbH et K-tel Internat v GEMA Gesellschaft für musikalische 
Aufführungs- und mechanische Vervielfältigungsrechte [1981] E C R 147; Cases 56/64 and 
58/64 Établissements Consten S.à.R.L. and Grundig-Verkaufs-GmbH v Commission of the 
European Economic Community [1966] ECR 429; Case C-30/90 Commission of the European 
Communities v United Kingdom of Great Britain and Northern Ireland [1992] E C R 1-829; Case 
C-10/89 SA CNL-SUCAL NV \ HAG GF AG [1990] E C R 1-3711; Case 187/80 Merck & Co. 
Inc. v Stephar BV and Petrus Stephanus Exter [1981] E C R 2063; Case 16/74 Centrapharm et 
Adriaan de Peijper v Sterling Drug Inc. v Winthrop BV [1974] E C R 1183. 

See footnote 4. 

See footnote 5. 

See footnote 6. 
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40. Med hensyn til en generell fortolkning av E0S-avtalen artikkel 11 og 13 viser 
ankemotparten til rettspraksis fra EF-domstolen. 1 3 Ankemotparten awiser argumentet om at 
opphavsrettslig vern av direkteimportorens preparatomtale cr et tiltak som er omfattet av E O S -
avtalen artikkel 11, fordi en parallellimportor kan utarbeide sine egne preparatomtaler pa 
bakgrunn av informasjon som lett er tilgjengelig pä det offentlige omräde samt generell 
farmasoytisk kunnskap. Det er for oyeblikket alternative preparatomtaler pä markedet som füllt 
ut erstatter direkteimportorers formelt godkjente preparatomtaler. Det vises til en rekke utdrag fra 
Norsk legemiddelhändbok. De alternative karakteristika er basert pä informasjon som er pä det 
offentlige omräde. 

41. När det gjelder nye produkter og produkter som kan ha lang tid igjen av vemetiden, peker 
ankemotparten pä de generelle trekkene ved parallellimportvirksomheten. Arten av denne 
virksomheten leder til et visst tidsintervall mellom tildelingen av en markedsforingstillatelse til 
direkteimportoren, og tiden da parallellimportoren beslutter ä gä inn pä markedet. 
Parallellimportoren vil generelt vente med sin beslutning om ä gä inn pä markedet med et produkt 
til det er klart hvilken pris som er fastsatt for produktet av den kompetente myndigheten og hva 
som er refusjonsstatusen for det direkteimporterte produktet. I alle tilfelle mä parallellimportoren 
sikre seg at det er en egnet prisdifferanse i eksport- og importmarkedet. Videre er 
parallellimportoren per se aktor nummer to som gär inn pä det nasjonale markedet. Forut for 
Importen foreligger det en markedsforingstillatelse med en offentlig preparatomtale i en annen 
medlemsstat. I lopet av denne tiden har parallellimportoren muligheten til a utnytte 
preparatomtalene og produktinformasjonen offentliggjort i eksportmarkedene, de forskjellige 
legemiddelmyndighetenes og produsentenes informasjon om produktene og alle andre typer av 
tilgjengelig informasjon. 

42. Ankemotparten konkluderer at vernet av preparatomtalen gjennom nasjonal opphavsrett 
ikke legger restriksjoner pä handelen i betydningen av EOS-avtalen artikkel 11. Videre mä den 
foreliggende saken skilies fra de Peijper'4-, Eurim-Pharm^- og Primecrown'6-sak.Qne. Det 
avgjorende sporsmäl i den foreliggende saken er om vernet av mäten markedsaktoren presenterer 
sitt produkt pä til den potensielle kjoper, stär i et motsetningsforhold til kjemeomrädet av E O S -
avtalen artikkel 11. 

Sak 8/74 Procureur de Roi mot Benoît og Gustave Dassonviile [ 1974] ECR 837; sak 120/78 
Rewe-Zentral AG mot Bundesmonopolverwaltung für Branntwein [1979] ECR 649; sak 104/75 
Adrian de Peijper, Managing Director of Gen trafarm BV [1976] E C R 613; saker 55/80 og 
57/80 Musik-Vertrieb membran GmbH et K-tel Internat mot GEMA Gesellschaft für 
musikalische Aufführungs- und mechanische Venüelfältigungsrechte [1981] E C R 147; saker 
56/64 og 58/64 Établissements Consten S.à.R.L. og Grundig-Verkaufs-GmbH mot Commission 
of the European Economic Community [1966] E C R 429; sak C-30/90 Commission of the 
European Communities mot United Kingdom of Great Britain og Northern Irelog [1992] ECR 
1-829; sak C-10/89 SA CNL-SUCAL NV mot HAG GF AG [1990] E C R 1-3711; sak 187/80 
Merck & Co. Inc. mot Stephar BV og Petrus Stephanus Exler [1981] E C R 2063; sak 16/74 
Centrapharm et Adriaan de Peijper mot Sterling Drug Inc. mot Winthrop BV [1974] ECR 
1183. 

Se fotnote 4. 

Se fotnote 5 

Se fotnote 6. 
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43. In the event the E F T A Court finds that copyright constitutes a measure covered by 
Article 11 E E A . there are grounds for accepting the view that this measure falls within the 
exception provided by Article 13 E E A . The essence of the copyright for an S P C is the right of the 
author, i.e. the direct importer, to reserve the SPC it has developed to the marketing of its 
products. 

44. The respondent is of the opinion that the copyright protection for an S P C is not covered 
by the principle of exhaustion because the SPC is not subject to trade or licensing for which the 
holder of the copyright receives any royalty or fees. Therefore, no right can be exhausted. 
Furthermore, the S P C is neither imported nor re-imported to Norway but created within the 
jurisdiction of Norway. Should the E F T A Court consider the SPC to be an intrinsic part of the 
medicinal product imported to Norway, then the SPC in the exporting State of origin is subject to 
exhaustion. 

45. The respondent states that the Directive does not prevent the protection of the direct 
importer's SPC copyright. The purpose of the Directive is the elimination of barriers to trade by 
the adoption of harmonized registration requirements. The intellectual property right that may be 
connected to the information produced and which is subject to such registration is not thereby 
eliminated. The Directive was not designed with parallel imports in mind, but rather was intended 
to harmonize the registration procedure and urge the Member States to take into account a 
marketing authorization already granted in other Member States. The fact that the E C J . in the 
Smith & Nephew17 judgment, declared the requirements set out in the Directive inapplicable to the 
import of parallel products does not prevent the national authorities from requiring documents in 
so far as national copyright law so directs. It follows from Article 13 E E A that the protection of 
intellectual property rights may also serve as a justification. 

Paranova A S 

46. The intervener refers to the Preamble to the Directive and to the Preamble to the acts 
amending the Directive. In that light, the harmonized regime is based on the SPC constituting a 
key source of information, inter alia between medicinal products authorities in the various States. 
The Directive contains no provisions which make reservations for the possibility that national 
copyright law might hinder such use of the SPC as set out in the Directive. On the contrary, the 
provisions state that the exchange/sending of SPCs between medicinal product authorities in 
various States and between such authorities and distributors of medicinal products shall take 
place, and no provision is made for hindrances due to national copyright law. Accordingly, 
enforcement of national copyright law concerning SPCs is contrary to Articles 4a and 4b of the 
Directive. 

47. Furthermore, it follows from Directive 92/28/EEC that the parallel importer has access 
to SPCs. Corresponding conclusions may be drawn from the case law of the E C J " ' and a 
Communication of the Commission on parallel imports of proprietary medicinal products for 
which marketing authorizations have already been granted.19 

See footnote 6. 

See footnote 6 and footnote 4. 

See footnote 7. 
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43. For det tilfelle at EFTA-domstolen finner at opphavsrett utgjor et tiltak som er omfattet 
av E0S-avtalen artikkel 1 L er det grunnlag for a aksepterc det syn at dette tiltaket faller inn 
under unntaksbestemmelsen i E0S-avtalcn artikkel 13. Kjernen i opphavsretten for en 
preparatomtale er retten for forfattcren, dvs direkteimportoren, til ä forbeholde preparatomtalen 
den har utviklet til markedsforingen av sine produkter. 

44. Ankemotparten er av den oppfatningen at opphavsrettsvernet for en preparatomtale ikke 
er omfattet av prinsippet om konsumpsjon fordi preparatomtalen ikke er gjenstand for salg eller 
lisensiering som innehaveren av opphavsrettigheten mottar noe royalty eller noen honorarer for. 
Av den grunn kan ingen rettighet bli konsumert. Videre er preparatomtalen verken importert cllcr 
re-importert til Norge, men utarbeidet innen Norges jurisdiksjon. Skulle EFTA-domstolen 
betrakte preparatomtalen som ä vaere en iboende del av legemiddelet importert til Norge, cr 
preparatomtalen i den opprinnelige eksportstaten gjenstand for konsumpsjon. 

45. Ankemotparten hevder at direktivet ikke hindrer vernet av direkteimportorens opphavsrett 
til preparatomtalen. Formâlet med direktivet cr fjemingen av handelshindringcr gjennom 
vedtagelsen av harmoniserte registreringsvilkär. Opphavsretten som kan knyttes til 
informasjonsprosedyren og som er gjenstand for slik registering, er ikke derigjennom fjernet 
Direktivet ble ikke utarbeidet med parallellimport for oyet, men hadde heller til hensikt a 
harmonisere registreringsprosedyren og anspore medlemsstatene til ä ta i betraktning en 
markedsforingstillatelse allerede tildelt i andre medlemsstater. Det faktum at EF-domstolen i 
Smith & Nephew11-saken erklaerte vilkârene fastsatt i direktivet uanvendelige for 
parallellimporterte produkter, hindrer ikke nasjonale myndigheter i ä kreve dokumenter i den 
utstrekning nasjonal opphavsrett krever det. Det folger av EOS-avtalen artikkel 13 at vernet av 
opphavsretten ogsâ kan tjene som en begrunnelse. 

Paranova A S 

46. Inlo-venienten viser til direktivets fortale og til endringsdirektivenes fortale. I lys av dette 
bygger det harmoniserte regimet pä at preparatomtalen skal utgjore en sentral informasjonskilde, 
blant annet mellom legemiddelmyndigheter i de ulike statene. Direktivet innebolder ingen 
bestemmelser som tar forbehold om at nasjonal opphavsrett kan vaere til hinder for slik bruk av 
preparatomtaler som fastsatt i direktivet. Tvert imot folger det av hestemmelsene at 
utveks 1 ing/utsende 1 se av preparatomtaler mellom legemiddelmyndigheter i ulike stater og mellom 
slike myndigheter og distributorer av legemidler skal finne sted, og at det ikke gis noen 
bestemmelse for ä hindre dette pä grunnlag av nasjonal opphavsrett. Folgelig er händhevelsen av 
nasjonal opphavsrett i strid med direktivet artikkel 4a og 4b. 

47. Videre folger det av direktiv 92/28/E0F at parallellimportoren har adgang til 
preparatomtaler. Tilsvarende konklusjoner kan trekkes fra EF-domstolens rettspraksis18 og fra 
Kommisjonens kunngjoring om parallellimport av farmasoytiske spesialpreparater for produkter 
som allerede er innvilget markedsforingstillatelse.19 

Se fotnote 6. 

Se fotnote 6 og footnote 4. 

Se fotnote 7. 
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48 ft is submitted that the application of national copyright law.with the consequence that 
the competent medicinal products authorities may not give out/approve/lay down the same SPC 
foraproduct imported by way of parallel import without the consent of the direct importer, i s a 
measure contrary to Article i i E E A , f f a p a r a l l e l importer must draw u p a s e p a r a t e S P C . i t is 
dependent on all information required underArticle 4a of theDirective being available through 
public sources. This would create problems, especially for products which are relatively new on 
the market and which may havealong time remaining in their protection periodTherefbre it is 
stmmitted that suchapractice may affect trade in that the actual opportunity for parallel imports 
ofmedicinal products may be made mucb more difficult and possibly even bave to cease 

49 furthermore it is not possible mr the parallel importer to gain access to the information 
which is required byArticle 4a of the Directive,Information such as therapeutic particulars are 
only published in medicinal pharmaceutical literatureto theextentthatthetest show results 
which differ sufficiently fiom previously-published materialorisotherwiseofgeneraland/or 
research related interest The information published on the product in the Norwegian 
Pharmaceutical Product Compendium.which contains extracts of essential information submitted 
in connection with applications for marketing authorizations, is not sufficiently detailed to 
provideabasis for anything other than conjecmres as to the clinical profile of the product, Sucha 
practice will be able to affect trade, both directly and indirectly, 

50 National copyright protection for SPCs may not bejustified based on protection of 
industrial and commercialproperty rights within the meaning of Article 13 E E A Reference is 
made to the case law of the E C f . ^ in which copyright protection was upheld because of 
differeneesbetweenvariousStates' legislation Such considerations do not apply in the case at 
hand 

51 Furthermore, there is no room for applying A r t i c l e i 3 E E A in the present case because 
there existsaharmonized system for SPCs and the significance of those SPCs for the issuance of 
marketing authorization 

52 It is submitted that any rights by virtue of national copyright on the part of medicinal 
products manufacturer are exhaustedwhenthemedicinalproductisputonthe market by the 
manufacturer or by another party wtth the manufacturer'seonsent,The potential protection of the 
SPC cannot be more extensive than the rights granted mr trade marks,The function ofthe SPC is 
only to serve as formalized, standardized infortnation to authorities and usersin the individual 
State The SPC cannot be seen in isolation fiom the medicinal product itself 

53 Enforcement of any nationalcopyright rights w i thav iew to stopping parallelimports 
would lead to an unjustified partitioning ofthe market and would thus be contrary to the rules on 
the free movement of goods 

54 Enforcement of any nationalcopyright rights withthe consequence that the competent 
medicinalproducts authority may not give out/approve/laydownthesameSPC foraproduct 
importedby way of parallel import asforadirectlyimportedmedicinal product, without the 
consent of direct importer.both aims at and leads to artificial partitioning of the market in the 
European Economic Area This constitutes adisguised restriction on trade Consequently, a 
justification under Articlel3 E E A is impossible, 

55 The intervener suggests answering the questions as follows: 

Cases 60/84 and 61/84 Cinéthèque SA and others v Fédération nationale des cinémas français 
[1985] E C R 2605. 
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48. Det anfores at anvendelsen av nasjonal opphavsrett, med den folge at den kompetente 
legemiddelmyndigheten ikke kan gi ut/godkjenne/fastsette den samme preparatomtalen for et 
parallellimportert produkt uten samtykke fra direkteimportoren, er et tiltak i strid med E O S -
avtalen artikkel 11. Dersom en parallellimportor mä utarbeide en saerskilt preparatomtale. er 
denne avhengig av at all informasjon som er nodvendig etter direktivet artikkel 4a er tilgjengelige 
gjennom offentlige kilder. Dette ville skape problemer, sasrlig for produkter som er relativt nye pä 
markedet og som kan ha lang tid igjen av sin vernetid. Derfor gjores det gjeldende at en slik 
praksis vil kunne pâvirke samhandelen ved at den reelle muligheten for parallellimport av 
legemidler kan bli sterkt vanskeliggjort, eventuelt mâtte opphore. 

49. Videre er det ikke mulig for parallellimportoren ä fa adgang til informasjonen som er 
krevet etter direktivet artikkel 4a. Informasjon om sä som terapeutiske indikasjoner er bare 
publisert i medisinsk farmasoytisk litteratur i den grad undersokelsene viser resultater som 
atskiller seg fra tidhgere publisert materiale eller for ovrig er av allmenn og/eller 
forskningsinteresse. Informasjonen som er publisert om preparatet i felleskatalogen. som 
innebolder utdrag av vesentlige opplysninger inngitt i forbindelse med soknad om 
markedsforingstillatelse, er ikke tilstrekkelig detaljert til ä gi grunnlag for annet enn formodninger 
om preparatets kliniske profil. Slik praksis vil kunne pâvirke samhandelen sävel direkte som 
indirekte. 

50. Nasjonalt opphavsrettslig vern for preparatomtaler vil ikke kunne begrunnes ut fra vemet 
om den industrielle og kommersielle eiendomsrett i betydningen av E0S-avtalen artikkel 13. Det 
vises til rettspraksis fra EF-domstolen, 2 0 hvor opphavsrettslig vern ble opprettholdt begrunnet i 
ulikhetene mellom de enkelte lands lovgivning. Slike hensyn gjor seg ikke gjeldende i den 
foreliggende saken. 

51. Videre er det ikke rom for anvendelse av EOS-avtalen artikkel 13 i den foreliggende 
saken fordi det foreligger et harmonisert system for preparatomtaler og slike preparatomtalers 
betydning for utstedelsen av markedsforingstillatelsen. 

52. Det hevdes at en eventuell nasjonal opphavsrett pâ legemiddelprodusentens hand er 
konsumert när legemiddelet er brakt pä markedet av produsenten eller av en annen med bans 
samtykke. Det mulige vemet av preparatomtalen kan ikke vaere mer omfattende enn rettighetene 
gitt for varemerker. Preparatomtalens funksjon er kun â tjene som en formalisert og standardiser! 
informasjon til myndigheter og brukere i de enkelte stater. Preparatomtalen kan ikke ses losrevet 
fra selve legemiddelet. 

53. Hândhevelse av eventuelle nasjonale opphavsrettigheter med sikte pä ä stoppe 
parallellimport i en slik situasjon ville fore til en uberettiget oppdeling av markedet og ville 
folgelig vaere i strid med reglene om fri bevegelighet av varer. 

54. Hândhevelse av eventuelle nasjonale opphavsrettigheter med den folge at den kompetente 
legemiddelmyndighet ikke kan gi ut/godkjenne/fastsette den samme preparatomtalen for et 
parallellimportert produkt som for et direkteimportert legemiddel uten at direkteimportoren har 
samtykket. bäde tar sikte pä og forer til en kunstig markedsoppdeling innenfor EOS-omrâdet. 
Dette utgjor en skjult hindring for handelen. Folgelig er en begrunnelse etter EOS-avtalen artikkel 
13 umulig. 

55. Intervenienten foreslâr â besvare sporsmâlene som folger: 

Saker 60/84 og 61/84 Cinéthèque SA m fl mot Fédération nationale des cinémas français 
[1985] E C R 2605. 
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"Question 2: Council Directive 65/65/EEC, as amended, prevents national legislation 
from allowing the exercise of copyright protection for a Summary of Product 
Characteristics which is approved/laid down by medicinal products authority in 
accordance with that Directive and which would lead to the medicinal products 
authority not being able to give out/approve/lay down the same Summary of Product 
Characteristics for a product imported by way of parallel import without (he consent of 
the direct importer. 

Question P. There is a measure with effect equivalent to a restriction on imports 
contrary to Article 11 EEA, which cannot be upheld by reference to the industrial or 
commercial property rights in Article 13 EEA, if a Summary of Product Characteristics 
which is approved/laid down by the competent medicinal products authority in 
accordance with Council Directive 65/65, as amended inter alia by Article 4(9) of 
Council Directive 83/570/EEC, is protected by the importer's (direct importer's) rights 
under national copyright, with the consequence that the medicinal products authority 
may not give out/approve/lay down the same Summary of Product Characteristics for a 
medicinal product imported by way of parallel import as for a medicinal product 
imported by way of direct import, without the consent of the direct importer. " 

The E F T A Surveillance Authority 

56. With respect to the interpretation of Article 11 E E A in relation to parallel imports of 
medicinal products, the EFTA Surveillance Authority refers to the case law of the E C J 2 1 and the 
E F T A Court. 2 2 

57. The exercise of the copyright in the present case prevents the competent authority from 
giving out, laying down, or approving, in respect of a product imported by way of parallel 
import, an S P C which is a part of a licence already issued unless the direct importer gives its 
permission to do so. Restrictions of this kind, i.e. in the use of, or access to, the officially 
approved description of the kind of product the parallel importer seeks to put on the market, 
complicate the authorization procedure. Thus, the exercise of such copyright leads to at least a 
potential hindrance on parallel imports. A national law which makes it possible for a direct 
importer to exercise the copyright in such a way constitutes a measure having effect equivalent to 
a quantitative restriction contrary to Article 11 E E A . 

58. According to established case law of the E C J , the grounds of protection of industrial and 
commercial property referred to in Article 36 E C include the protection conferred by copyright.23 

Case 8/74 Procureur du Roi v Benoît and Gustave Dassonville [1974] E C R 837; Case 104/75 
Adrian de Peijper, Managing Director of Centra/arm BV [1976] E C R 613; Case 201/94 The 
Queen v The Medicines Control Agency, ex parte Smith & Nephew Pharmaceuticals Ltd and 
Primecrown Ltdv The Medicine Control Agency [1996] E C R 1-5819. 

Case E-5/96 Ullensaker /commune and others v Nille [1997] E F T A Court Report 32; and Case 
E-6/96 Tore Wi I he Imsen ASv Oslo /commune [1997] E F T A Court Report 56. 

Cases 55/80 and 57/80 Musilc-Vertrieb membran GmbH et K-tel Internat v GEMA Gesellschaft 
für musikalische Aufführungs- und mechanische Vervielfältigungsrechte [1981] E C R 147; Case 
C-337/95 Parfums Christian Dior SA and Parfums Christian Dior BVv Evora BV [1997] E C R 
1-6013; Case 78/70 Deutsche Grammophon Gesellschaft mbH v Metro-SB-Großmärkte GmbH 
& Co.KG [1971] E C R 487; Case 102/77 Hoffman-La Roche & Co AG v Centrafarm 
Vertriebsgesellschaft Pharmazeutischer Erzeugnisse mbH. [1978] E C R 1139; Joined Cases C-
92/92 and 326/92 Phil Collins v Imtrat Handelsgesellschaft mbH and Patricia Im- und Export 
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"Sporsmäl 2: Râdsdirektiv 65/65/E0F, med endringer, er til hinder for at nasjonal 
lovgivning anerkjenner utovelse av opphavsrettslig vern til en preparatomtale som er 
godkjent/fastsatt av legemiddelmyndigheten i samsvar med dette direktiv og som ville 
ha som folge at legemiddelmyndigheten ikke kunne gi ut/godkjenne/fastsette den samme 
preparatomtale for et parallellimportert préparât uten at direkteimportoren hadde 
samtykket. 

Sporsmäl 1: Det foreligger et tiltak med tilsvarende virkning som en importrestriksjon i 
strid med E0S-avtalen artikkel 11, som ikke kan rettferdiggjores under henvisning til 
den industrielle eller kommersielle eiendomsretl i E0S-avtalen artikkel 13, dersom en 
preparatomtale som er godkjent/fastsatt av den kompetente legemiddelmyndighel i 
Mwanw med /MdWre&ffv 6J /r jJ /E0f : cndre/ W.o. ved MbW/retf/v g j /57O/E0/ \ 
artikkel 4 nr 9, er beskyttet av importorens (direkteimportorens) nasjonale opphavsrett, 
med den folge at legemiddelmyndigheten ikke kan gi ut/godkjenne/fastsette den samme 
preparatomtalen for et parallellimportert legemiddel som for et direkteimporterte 
legemiddel uten at direkteimportoren har samtykket. " 

E F T A s overvâkningsorgan 

56. Med hensyn til fortolkningen av E0S-avtalen artikkel 11 i forhold til parallellimport av 
legemidler viser EFTAs overvâkningsorgan til rettspraksis fra EF-domstolen2' og E F T A -
domstolen.22 

57. Utovelsen av opphavsretten i den foreliggende saken hindrer den kompetente myndigheten 
fra â utgi, fastlegge eller godkjenne en preparatomtale nâr det gjelder et parallellimportert 
produkt, som er en del av en tillatelse som allerede er utstedt, med mindre direkteimportoren gir 
sitt samtykke. Restriksjoner av denne typen, dvs i bruken av, eller tilgangen til, den offisielt 
godkjente beskrivelsen av den type produkt parallellimportoren soker â bringe pâ markedet, 
kompliserer godkjennelsesprosedyren. Utovelsen av slik opphavsrett leder sâledes i det minste til 
et potensielt hinder for parallellimport. En nasjonal lov som gjor det mulig for en direkteimportor 
ä utove opphavsretten pä en slik mäte utgjor et tiltak med tilsvarende virkning som en 
importrestriksjon i strid med E 0 S-avtalen artikkel 11. 

58. Ifolge fast rettspraksis fra EF-domstolen, innbefatter grunnlagene for vern av den 
industrielle og kommersielle eiendomsretten henvist til i EF-traktaten artikkel 36 vemet gitt ved 
opphavsrett.23 

Sak 8/74 Procureur du Roi mot Benoît og Gustav Dassonville [1974] E C R 837; sak 104/75 
Adrian de Peijper, Managing Director of Centra/arm BV [1976] E C R 613; sak 201/94 77/e 
Queen mot The Medicines Control Agency, ex parte Smith & Nephew Pharmaceuticals Ltd og 
Primecrown Ltd mot The Medicine Control Agency [1996] E C R 1-5819. 

Sak E-5/96 Ullensaker kommune m fl mot Nille [1997] E F T A Court Report 32 og sak E-6/96 
Tore WilhelmsenAS mot Oslo kommune [1997] E F T A Court Report 56. 

Saker 55/80 og 57/80 Musik-Vertrieb membran GmbH et K-tel Internat mot GEMA 
Gesellschaft für musikalische Aufführungs- und mechanische Vervielfältigungsrechte [1981] 
E C R 147; sak C-337/95 Parfums Christian Dior SA og Parfums Christian Dior BV mot Evora 
BV [1997] E C R 1-6013; sak 78/70 Deutsche Grammophon Gesellschaft mbH mot Metro-SB-
Großmärkte GmbH & Co.KG [1971] E C R 487; sak 102/77 Hoffman-La Roche & Co.AG mot 
Centrafarm Vertriebsgesellschaft Pharmazeutischer Erzeugnisse mbH. [1978] E C R 1139; saker 
C-92/92 og 326/92 Phil Collins mot Im trat Hogelsgesellschaft mbH og Patricia Im- und Export 
Verwaltungsgesellschaft mbH og Leif Emmanuel Kraul mot EMI Electrola GmbH [1993] E C R 
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59 However, the exercise of an intellectual property right inamanner not corresponding to 
the essential function of that right earmot be justified byareference to Article 36 E C . ^ W h e n a 
copyright is exercised in s u c h a w a y and circumstances as in fact to pursue an aim manifestly 
contralto the objectives of Article 36 EC, suchar ight cannot be considered to be exercised i n a 
manner which corresponds to its essential function within the meaning of Article 36 E C . ^ 

60 The EETASurveil lance Authority argues that Astra is in principle entitled to reserve the 
exclusiverighttoreproducetheSPC. However, theres tr ic t ionsoni t susehavetheef fectof 
hindering parallel importsof medicinal productsandthus thepotential of hringingahoutthe 
partitioning of the market, which is contrary to the aims of the E E A Agreement s 

61 T h e E E T A Surveillance Authority concludes that national legislation which makes it 
possible to exerciseacopyright in respect of an SPC in suchaway as to oppose the use of the 
same SPC hy the competent authority in respect ofaproduct imported hy way of parallel import, 
cannot be justified under Article 1 3 E E A . 

62 According to the EETASurveil lance Authority,in light of the given arguments, it is not 
necessary to answer the question whether it is contrat to Articles 4a a n d 5 o f the Directive for 
national legislation to provide copyright protection for the SPC 

63 Should the E E T A Court give an answer to this question, the E E T A Surveillance 
Authority puts forwardthefbllowingarguments: the Directivedoes not address the issue of 
prohihitingcopyright protection for the SPC The Directive doesnot seek toharmonizerules 
governing copyright protection The a imoftheDirect ive is toharmonizerules concerning the 
production and distribution of medicinal products 

64 Reference is made to the Preamble to Directive 83/570/EEC,which introduces the SPC 
into the Directive The main purpose of introducing the S P C i s to safeguard public health.The 
other main element is to ensure the free movement of medicinal products 

65 The content ofthe SPC must be easily accessible to the competent authorities.Affording 
copyright protection to the SPCwould result inasituation where the information contained in it 
would not be easily accessible to or at the disposal ofthe competent authority 

66 There is an element of dialogue between the applicant and the authorities when the 
competent authority approves the SPC and issues the authortzation This element is reffectedin 
Article 4b of theDirective.Therefbre,the final version of the S P C m a y be different ffomm^ 
proposal submitted by the applicant The direct importer is not necessarily the author ofthe SPC. 

Verwaltungsgesellschaft mbH and Leif Emmanuel Kraul v EMI Electrola GmbH [1993] E C R I-
5145; and Case 158/86 Warner Brothers Inc. and Metronome Video ApS v Erik Viuff 
Christiansen [1988] E C R 2605. 

Case 187/80 Merck & Co. Inc. v Stephar BV and Petrus Stephanus Exler [1981] E C R 2063; 
Case 19/84 Pharmon BVv Hoechst Ag [1985] E C R 2281. 

Case T-76/89 Independent Television Publications Ltd v Commission of the European 
Communities [1991] E C R 11-575. 

This aim is reflected in Article 1(2) of Protocol 28 to the E E A Agreement. 
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59. Utovelsen av en opphavsrett pâ en mäte som ikke er i overensstemmelse med 
hovedfunksjonen til denne retten kan imidlertid ikke begrunnes under henvisning til EF-traktaten 
artikkel 36. 2 4 Nâr en opphavsrett er utovet pâ en slik mâte og under slike omstendigheter slik at 
den faktisk fremmer et fbrmäl äpenbart i strid med hensynene bak EF-traktaten artikkel 36, kan 
ikke en slik rett betraktes ä bli utovet pâ en mäte som er i overensstemmelse med sin 
hovedfunksjon i betydningen av EF-traktaten artikkel 36. 2 5 

60. E F T A s overvâkningsorgan hevder at Astra i prinsippet er berettiget til â forbeholde seg 
eneretten til reproduksjon av preparatomtalen. Restriksjonene pâ bruken av den har imidlertid 
som virkning at parallellimport av legemidler hindres og sâledes foràrsaker muligheten for 
markedsoppdeling, hvilket er i strid med E0S-avtalens formâl. 2 6 

61. E F T A s overvâkningsorgan konkluderer med at nasjonal lovgivning som gjor det mulig ä 
utove en opphavsrett i sammenheng med en preparatomtale pâ en slik mäte at den kompetente 
myndigheten nekter bruken av den samme preparatomtalen i forhold til parallellimporterte 
produkter, ikke kan begrunnes etter EOS-avtalen artikkel 13. 

62. Ifolge E F T A s overvâkningsorgan er det, i lys av de presenterte argumentene. ikke 
nodvendig à besvare sporsmälet om det er i strid med direktivet artikkel 4a og 5 om en nasjonal 
lovgivning fastsetter opphavsrettslig vern for preparatomtalen. 

63. Skulle EFTA-domstolen gi et svar pä dette sporsmälet. legger E F T A s overvâkningsorgan 
frem folgende argumenter: Direktivet omhandler ikke sporsmälet om â forby opphavsrettslig vern 
for preparatomtalen. Direktivet soker ikke ä harmonisere bestemmelser om opphavsrettslig vern. 
Formâlet med direktivet er â harmonisere régler som gjelder produksjonen og distribusjonen av 
legemidler. 

64. Det vises til fortalen til direktiv 83/57O/E0F, som innforer preparatomtalen i direktivet. 
Hovedformälet med à innfore preparatomtalen er â beskytte folkehelsen. Det andre 
hovedelementet er â sikre fri bevegelighet av legemidler. 

65. Innholdet av preparatomtalen mâ vaere lett tilgjengelig for de kompetente myndigheter. À 
gi opphavsrettslig vern av preparatomtalen ville resultere i en situasjon der informasjonen den 
inneholdt ikke ville bli lett tilgjengelig, eller til disposisjon for, den kompetente myndigheten. 

66. Det er et element av dialog mellom sokeren og myndighetene nâr den kompetente 
myndigheten godkjenner preparatomtalen og utsteder tillatelsen. Dette elementet er reflektert i 
direktivet artikkel 4b. Av den grunn kan den endelige versjonen av preparatomtalen vaere 
forskjellig fra forslaget som er fremlagt av sokeren. Direkteimportoren er ikke nodvendigvis 
forfatteren av preparatomtalen. 

1-5145; sak C-337/95 Parfums Christian Dior SA og Parfums Christian Dior BV mot Evora BV 
[1997] E C R 1-6013 og sak 158/86 Warner Brothers Inc. og Metronome Video ApS mot Erik 
Viuff Christiansen [1988] E C R 2605. 

Sak 187/80 Merck & Co. Inc. mot Stephar BV og Petrus Stephanus Exter [1981] E C R 2063; 
sak 19/84 Pharmon BV mot Hoechst Ag [1985] ECR 2281. 

Sak T-76/89 Independent Television Publications Ltd mot Commission of the European 
Communities [1991] E C R 11-575. 

Dette formâlet er gjenspeilet i E0S-avtalen protokoll 28, artikkel 1 nr 2. 
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67. Furthermore, the S P C is integrally and intrinsically linked to marketing authorization, 
which is not only intended to apply with regard to the first marketing of the product. According to 
the case law of the E C J , 2 7 the marketing authorization serves as an authorization issued on a 
once-and-for-all basis with regard to the relevant product. 

68. Since the SPC is an integral part of the marketing authorization, the competent authority 
is merely checking whether the product is already covered by the earlier marketing 
authorization/SPC. The administrative decision that follows is not be regarded as new marketing 
authorization, but merely a confirmation that the product is covered by an earlier decision. 

69. I f the SPC attached to the earlier decision were to be given copyright protection, one 
would accept that the direct importer could successfully invoke copyright protection against an 
administrative decision. 

70. In light of the foregoing, copyright protection for the SPC would be in conflict with the 
purpose of the Directive/SPC and the nature of the SPC. Any conclusion to the contrary would 
mean that the competent authorities run the risk of being in breach of copyright while simply 
performing their duties under the Directive. 

71. The E F T A Surveillance Authority proposes answering the questions as follows: 

"National legislation which renders it possible to exercise a copyright to a Summary of 
Product Characteristics issued in accordance with Council Directive 65/65/EEC. as 
amended, with the consequence that the competent medicinal products authority may 
not. without the consent of the direct importer, give out. approve or lay down the same 
Summary for a product imported by way of parallel import, constitutes a measure 
having equivalent effect to quantitative restrictions in the meaning of Article 11 EEA 
which cannot be justified under Article 13 EEA. 

This being so, there is no need to answer the second question. " 

Commission of the European Communities 

72. The Commission of the European Communities, referring to the provisions of the 
Directive, points out that it is always the competent authority and not the applicant who approves 
and takes responsibility for the SPC. It follows from Article 7a, paragraph 2 of the Directive that 
the SPC constitutes an integral and inseparable part of the marketing authorization itself. The 
administrative act which allows a parallel importer to place products imported by way of parallel 
import on the market merely confirms that a product which is subject to parallel import is covered 
by a marketing authorization already granted in the State of import. 

73. With respect to the interpretation of Articles 11 and 13 E E A , the Commission refers to 
the case law of the E C J 2 8 and to Article 5 of Protocol 28 to the E E A Agreement on Intellectual 

See footnote 6. 

Case 144/81 Keurkoop BV v Nancy Kean Gifts BV [1982] E C R 2853; Case 53/87 Consorzio 
italiano de lia componentistica di ricambio per autoveicoli and Maxicar v Régie national des 
usines Renault [1988] ECR 6039; Case C-317/91 Deutsche Renault AG v AUDI AG [1993] 
E C R 1-6227; Case 104/75 Adrian de Peijper, Managing Director of Centra/arm BV [1976] 
E C R 613; Case 201/94 The Queen v The Medicines Control Agency, ex parte Smith & Nephew 
Pharmaceuticals Ltd and Primecrown Ltd v The Medicine Control Agency [ 1996] E C R 1-5819; 
Case C-207/91 Eurim-Pharm GmbH v Bundesgesundheitsamt [1993] E C R 1-3723. 
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67. Videre er preparatomtalen helt ut og rcelt knyttet til markedsforingstillatelsen. som ikke 
bare er beregnet til bruk i forbindelse med den forste markedsforingen av produktet. Ifolge 
rettspraksis fra EF-domstolen 2 7 (jener markedsforingstillatelsen som en tillatelse utstedt pä en en-
gang-for-alle basis med hensyn til det relevante produktet. 

68. Siden preparatomtalen er en integrert del av markedsforingstillatelsen kontrollerer den 
kompetente myndigheten bare om produktet allerede er omfattet av den tidligere 
markedsforingstillatelsen/preparatomtalen. Den administrative beslutningen som folger skal ikke 
bli sett pâ som en ny markedsforingstillatelse, men bare som en bekreftelse pä at produktet er 
omfattet av en tidligere beslutning. 

69. Dersom preparatomtalen vedlagt den tidligere beslutningen skulle gis opphavsrettslig 
vern, ville man akseptere at direkteimportoren med hell kunne päkalle opphavsrettslig vern mot en 
administrativ beslutning. 

70. I lys av det foregâende ville opphavsrettslig vern for preparatomtalen vasre i strid med 
formâlet med direktivet/preparatomtalen og preparatomtalens art. Enhver konklusjon i motsatt 
retning ville bety at de kompetente myndigheter loper risikoen for ä opptre i strid med 
opphavsretten ved simpelthen ä utove deres plikter etter direktivet. 

71. E F T A s overvâkningsorgan foreslär ä besvare sporsmâlene som folger: 

"Nasjonal lovgivning som gjor det mulig à utove en opphavsrett for en preparatomtale 
utstedt i overensstemmelse med râdsdirektiv 65/65/E0F, som endret, med den folge at 
den kompetente legemiddelmyndigheten ikke kan, uten samtykke fra direkteimportoren, 
utgi, godkjenne eller fastlegge den samme preparatomtalen for parallellimporterte 
produkter, utgjor et tiltak med tilsvarende virkning som en importrestriksjon etter EOS-
avtalen artikkel II som ikke kan begrunnes i EOS-avtalen artikkel 13. " 

Pâ bakgrunn av dette er det ikke behov for ä besvare det andre sporsmälet. " 

Kommisjonen for De europeiske fellesskap 

72. Kommisjonen for De europeiske fellesskap peker under henvisning til hestemmelsene i 
direktivet pâ at det alltid er den kompetente myndigheten og ikke sokeren som godkjenner og tar 
ansvaret for preparatomtalen. Det folger av direktivet artikkel 7a nr 2 at preparatomtalen utgjor 
en integrert og uatskillelig del av selve markedsforingstillatelsen. Den administrative 
bestemmelsen som tillater en parallellimportor ä bringe parallellimporterte produkter pä 
markedet, bekrefter kun at et produkt som er gjenstand for parallellimport er omfattet av en 
markedsforingstillatelse allerede tildelt i importstaten. 

73. Nâr det gjelder tolkningen av E0S-avtalen artikkel 11 og 13 viser Kommisjonen til 
rettspraksis fra EF-domstolen 2 8 og til E0S-avtalen protokoll 28 om opphavsrett. artikkel 5. Etter 

Sak 201/94 The Queen mot The Medicines Control Agency, ex parte Smith & Nephew 
Pharmaceuticals Ltd og Primecrown Ltd mot The Medicine Control Agency [1996] ECR I-
5819. 

Sak 144/81 Keurkoop BV mot Nancy Kean Gifts BV [1982] ECR 2853: sak 53/87 Consorzio 
italiano delta componentistica di ricambio per autoveicoli og Maxicar mot Régie national des 
usines Renault [1988] E C R 6039; sak C-317/91 Deutsche Renault AG mot AUDI AG [1993] 
E C R 1-6227; sak 104/75 Adrian de Peijper, Managing Director of Centrafarm BV [1976] ECR 
613; sak 201/94 The Queen mot The Medicines Control Agency, ex parte Smith & Nephew 
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Property. Under the latter provision, the States in the European Economic Area are obliged to 
adhere to a number of multilateral conventions on industrial and intellectual property, including 
the Berne Convention for the Protection of Literary and Artistic Works. Under Article 2(4) of the 
Convention, it is for the national legislation to determine the protection to be granted to official 
texts of legislative, administrative and legal nature. Article 9(2) of the Convention permits 
contracting parties to allow copying in certain special cases, provided that such reproduction does 
not conflict with a normal exploitation of the work and does not unreasonably prejudice the 
legitimate interests of the author. 

74. The Commission submits that a national rule, the effect of which is to oblige a parallel 
importer to draw up its own SPC and not allow it to use the SPC of the holder of the marketing 
authorization, constitutes a measure of equivalent effect to a quantitative restriction on imports 
under Article 11 E E A which cannot be justified under Article 13 E E A . For the parallel importer 
it will be difficult and, in some cases, impossible to draw up a comprehensive new and different 
SPC because it will often not have information and documentation on the nature and effect of the 
product. 

75. Articles 4a and 5 of the Directive must be interpreted as requiring Member States to 
approve the same S P C for the same product regardless of who the importer might be. 

76. As a general rule, a product imported by way of parallel import must have the same SPC 
as the product authorized in accordance with the Directive. Otherwise, the product imported by 
way of parallel import would not be covered by the existing marketing authorization. I f one 
applies copyright protection to the SPC, this would constitute a significant barrier to parallel 
imports of medicinal products. 

77. The case at hand should be distinguished from the judgments of the E C J according to 
which the E C Treaty does not prevent Member States from determining the conditions under 
which intellectual property rights are granted. The Commission suggests adopting an 
interpretation of the combined effects of the Directive and Articles 11 and 13 E E A which would 
not allow copyright protection to prevent the Norwegian authorities attaching the SPC to the 
parallel import authorization. 

78. Reference is made to the case law of the E C J concerning the specific subject-matter of 
copyright. In the present case, it is not the SPC itself in connection with the marketing 
authorization that is of value to the holder of the marketing authorization. Copyright protection 
for the SPC is useful to the extent that its exercise would impede parallel imports of the medicinal 
products to which it refers. In principle. Community law respects the existence of copyright in the 
SPC, if that is granted by national law. In the circumstances of the case, however, the exercise of 
copyright in the S P C need not and should not be permitted under Community law. Its protection 
would therefore be disproportionate to the objective pursued by the copyright and could be 
considered as constituting a disguised restriction on trade within the second sentence of Article 36 

Case 34/79 Regina v Maurice Donald Henn and John Frederick Ernest Darby [1979] E C R 
3795. 
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den sistnevnte bestemmelsen er statene i Det europeiske okonomiske samarbeidsomräde forpliktet 
til ä tiltre en rekke multilaterale konvensjoner om opphavsrett og industrielt rettsvern, inklusive 
Bem-konvensjonen om vern av litteraer og kunstnerisk eiendomsrett. Etter konvensjonens artikkel 
2 nr 4 er det opp til nasjonal lovgivning â bestemme hvilket vern som skal tilstäs offisielle tekster 
pä lovgivningens, forvaltningens og rettspleiens omräde. Konvensjonens artikkel 9 nr 2 tillater 
avtalepartene â tillate reproduksjon i visse spesielle tilfelle, under forutsetning av at slik 
reproduksjon ikke skader den normale utnyttelsen av verket og ikke pä urimelig mäte tilsidesetter 
opphavsmannens legitime intéresser. 

74. Kommisjonen hevder at en nasjonal regel hvis virkning er â tvinge en parallellimportor til 
ä utarbeide sin egen preparatomtale og ikke tillate denne â brake preparatomtalen til innehaveren 
av markedsforingstillatelsen, utgjor et tiltak med tilsvarende virkning som en kvantitativ 
importrestriksjon etter EOS-avtalen artikkel 11 som ikke kan begrunnes etter E0S-avtalen 
artikkel 13. For parallellimportoren vil det bli vanskelig, og i noen tilfeller umulig, ä oppstille en 
omfattende ny og annerledes preparatomtale fordi denne orte ikke vil ha informasjonen og 
dokumentasjonen om arten og virkningen av produktet. 

75. Direktivet artikkel 4a og 5 mä fortolkes slik at medlemsstatene er forpliktet til ä 
godkjenne den samme preparatomtalen for det samme produktet uavhengig av hvem importoren 
kan vaere. 

76. Som en generell regel mä et parallellimportert produkt ha den samme preparatomtalen 
som produktet godkjent i overensstemmelse med direktivet. I motsatt fall ville ikke det 
parallellimporterte produktet vaere omfattet av den foreliggende markedsforingstillatelsen. 
Dersom en legger til grann opphavsrettslig vern av preparatomtalen ville dette utgjore en 
vesentlig barrière for parallellimport av legemidler. 

77. Den foreliggende saken bor skilies fra dommer av EF-domstolen. Ifolge disse hindrer 
ikke EF-traktaten medlemsstatene i â bestemme pä hvilke vilkär opphavsrettigheter skal tildeles. 
Kommisjonen foreslär at det legges til grann en fortolkning av de samlede virkningene av 
direktivet og E0S-avtalen artikkel 11 og 13, som ikke vil tillate opphavsrettslig vern for â hindre 
at norske myndigheter vedlegger preparatomtalen til parallellimporttillatelsen. 

78. Det vises til rettspraksis fra EF-domstolen som gjelder det saerskilte temaet opphavsrett. I 
den foreliggende saken er det ikke preparatomtalen selv i sammenheng med 
markedsforingstillatelsen som er av verdi for innehaveren av markedsforingstillatelsen. 
Opphavsrettslig vern for preparatomtalen er nyttig i den utstrekning utovelsen av den ville hindre 
parallellimport av de legemidlene den viser til. I prinsippet respekterer fellesskapsretten 
eksistensen av opphavsrett for preparatomtalen dersom den er godkjent i nasjonal lov. Imidlertid, 
etter sakens omstendigheter, trenger ikke og behover ikke utovelsen av opphavsretten tillates etter 
fellesskapsretten. Dens vern ville derfor vaere uforholdsmessig i forhold til opphavsrettens formäl 
og kunne betraktes som â utgjore en skjult hindring pä samhandelen i henhold til EF-traktaten 
artikkel 36 annen setning.29 

Pharmaceuticals Ltd og Primecrown Ltd mot The Medicine Control Agency [1996] E C R I-
5819; sak C-207/91 Eurim-Pharm GmbH mot Bundesgesundheitsamt [1993] E C R 1-3723. 

Sak 34/79 Regina mot Maurice Donald Henn og John Frederick Ernest Darby [1979] E C R 
3795. 
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79. The Commission proposes answering the questions as follows: 

"Articles 11 and 13 EEA in combination with Directive 65/65/EEC are to be 
interpreted as not permitting the protection by the direct importer's national copyright 
law of a Summary of Product Characteristics which is approved by the competent 
medicinal products authority, to the extent that the medicinal products authority may 
not give out/approve/lay down the same Summary of Product Characteristics for a 
product imported by way ofparallel import without the consent of the direct importer. " 

Carl Baudenbacher 
Judge-Rapporteur 
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79. Kommisjonen foreslâr ä besvare sporsmâlene som folger: 

"E0S-avtalen artikkel 11 og 13, sammenholdt med direktiv 65/65/E0F, mâ fortolkes 
slik ai de ikke dilater opphavsrettslig vern i direkteimportorens nasjonale opphavsrett 
av en preparatomtale som er godkjent av den kompetente legemiddelmyndigheten i den 
utstrekning legemiddelmyndigheten ikke kan utgi/godkjenne/fastsette den samme 
preparatomtalen for et parallellimportert produkt uten samtykke av 
direkteimportoren. " 

Carl Baudenbacher 
Saksforberedende dommer 

171 



Chapter III. Decisions of the Court: Case E-l/98 

Case E-2/98 

Federation of Icelandic Trade 
(Samtök verslunarinnar - Félag islenskra stôrkaupmanna, FIS) 

v 
The Government of Iceland and the Pharmaceutical Pricing Committee 

(Lyfjaverdsnefnd) 

(Request for an advisory opinion from Héraôsdômur Reykjavikur 
(Reykjavik City Court), Iceland) 

(Pricing of pharmaceutical products - general price decrease - price control system) 

Advisory Opinion o f the Court, 24 November 1998 174 
Report f o r the Hearing 186 

Summary o f the Advisory Opinion 

1. The Directive does not affect the 
price-setting policies o f the Contracting 
Parties. Therefore, under the Directive, 
a Contracting Party is free to adopt 
measures to control public health 
expenditure on medicinal products, 
provided that those measures are in line 
with the transparency requirements of 
the Directive. These procedural 
guarantees are intended to ensure that 
all concerned may verify that the 
national measures do not constitute 
quantitative restrictions on imports or 
exports or measures having equivalent 
effect thereto within the meaning of 

Article 30 EC and Article 11 EEA. 
While distortive measures have been 
challenged under Article 30 EC, there is 
nothing that indicates that Article 11 
EEA would apply in the circumstances 
of the case at hand. 

2. The distinction between the 
Articles 2 and 3 of the Directive on the 
one hand, and Articles 4 and 5 on the 
other, lies in the different measures to 
control prices these provisions assume, 
which, in the case o f Articles 2 and 3, 
are individual decisions aimed at 
individual medicinal products, whereas 
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M a l E-2/98 

S a m t ö k verslunarinnar - Fé lag l'slenskra s t ö r k a u p m a n n a , F I S 
gegn 

islenska n'kinu og L y f j a v e r ô s n e f n d 

(Beiöni um raögefandi âlit frâ Héraôsdômi Reykjavikur) 

(Verdlagning lyfja - almenn verdlœkkun -stjùrn â verdi lyfja) 

Raöge fand i âlit döms tö l s ins f r â 24. n ö v e m b e r 1998 174 
Skyrsla f r a m s ö g u m a n n s 186 

Samantekt 

1. Tilskipunin hefur ekki âhrif â 
stefnu i lyfjaverölagningu samningsaöila. 
Samningsaöili getur pvi, ân pess aö 
brjöta gegn äkvaeöum tilskipunarinnar, 
gripiö til räöstafana t i l aö stjörna 
opinberum ütgjöldum til lyfjamâla, aö 
pvi tilskildu aö ekki sé brotiö gegn 
äkvaeöum tilskipunarinnar um gagnsaei. 
SHkum mälsmeöferöarkröfum er aetlaö 
aö tryggja aö allir sem hlut eiga aö mâli 
geti fullvissaö sig um aö innlendar 
räöstafanir leiöi ekki til magntakmarkana 
â innflutningi eöa ütflutningi eöa 
räöstafana sem hafa sambasrileg âhrif i 
skilningi 30. gr. Rômarsamningsins. 
Ekkert bendir til bess aö 11. gr. EES-

samningsins eigi viö um atvik mais 
bessa. 

2. Greinarmunur â 2. og 3. gr. 
tilskipunarinnar annars vegar og 4. og 5. 
gr. tilskipunarinnar bins vegar veröur 
byggöur â bvi aö bar er gert räö fyrir 
mismunandi räöstöfunum til aö stjörna 
veröi. Âkvaeôi 2. og 3. gr. eiga viö um 
einstakar äkvaröanir sem fjalla um 
tiltekin lyf en âkvaeôi 4. og 5. gr. eiga 
viö um almennar äkvaröanir sem hafa 
âhrif â öll lyf eöa tiltekna lyfjaflokka. 

3. Hugtakiö "veröstöövun" i 
skilningi 4. gr. tilskipunarinnar veröur 
ekki skyrt svo bröngt aö taki aöeins til 
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Articles 4 and 5 concern general 
measures affecting all or at least a 
number of products. 

3. The words "price freeze" within 
the meaning of Article 4 cannot be 
interpreted so narrowly that they only 
cover a status quo of the prevailing price 
level. A decision on the general decrease 
in wholesale prices must be regarded as 
amounting to a "price freeze" within the 
meaning of Article 4 of the Directive. 

4. Article 4(2) of the Directive 
provides for the possibility of submitting 
individual applications for price 
increases for particular products and 
that the provision applies to applications 
for a derogation from a price freeze 
within the meaning of the Directive. As 
long as the general price decision is in 
effect, Article 4 must be seen as taking 

priority over Article 3. In the case of a 
general measure to lower the maximum 
wholesale price of certain categories of 
medicinal products, the requirements 
under Article 4(2) of the Directive must 
be fulfilled, inter alia that a reasoned 
decision must be given on all 
applications. On the other hand, an 
exception may only be applied for in 
exceptional circumstances and only 
where particular reasons may justify a 
derogation from the general price 
decision. With regard to the latter 
conditions, it is noted that Article 4 
establishes minimum requirements. 
Thus, national law may set out less 
restrictive requirements with respect to 
the conditions under which individual 
derogations may be granted. 
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ôbreyttrar verölagningar. Ä k v ö ö r u n um 
almenna laekkun â hei ldsöluveröi hlytur 
aö teljast "verös töövun" i skilningi 4. gr. 
tilskipunarinnar. 

4. Samkvaemt 2. mgr. 4. gr. 
tilskipunarinnar er gert räö fyrir aö 
heimilt sé aö saekja um haekkun â veröi 
einstakra lyfja og â greinin viö um 
umsöknir um undanpâgur frâ 
v e r ö s t ö ö v u n i skilningi tilskipunarinnar. 
M e ö a n hin almenna veröäkvöröun gildir 
ganga âkvaeôi 4. gr. tilskipunarinnar 
framar äkvaeöum 3. gr. begar um er aö 
raeöa almenna äkvöröun um aö laekka 
hämarksverö i hei ldsölu, sem tekur til 
äkveöinna lyfjaflokka, veröur bvi aö fara 
aö kröfum 2. mgr. 4. gr., meöal annars 

um aö rökstyöja skuli äkvaröanir um 
allar umsöknir. Hins vegar er e ingöngu 
heimilt aö ssekja um undanbâgu i 
undantekningartilvikum og aöeins ef 
sérstôk rök maela m e ö undanpâgu frâ 
hinni almennu veröäkvöröun. M e ö tilliti 
til s iöargreinds skilyröis bendir 
dömstöl l inn â aö 4. gr. maelir fyrir um 
lägmarkskröfur. Innlend l ö g geta pvi 
maelt svo fyrir aö veita megi einstakar 
undanpâgur pött öl lum pm"greindum 
skilyröum sé ekki fullnaegt. 
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A D V I S O R Y O P I N I O N O F T H E C O U R T 
24 November 1998* 

(Pricing of pharmaceutical products - general price decrease - price control system) 

In Case E-2/98 

REQUEST to the Court under Art ic le 34 o f the Agreement between the E F T A 
States on the Establishment o f a Surveillance Authori ty and a Court o f Justice by 
H é r a ô s d ô m u r Reykjavikur (Reykjavik City Court) fo r an Advisory Opinion in the 
case pending before i t between 

Federation of Icelandic Trade (Samtbk verslunarinnar - Félag islenskra 
störkaupmanna, FIS) 

and 

The Government of Iceland and the Pharmaceutical Pricing Committee 
(Lyfjaverdsnefnd) 

on the interpretation o f Council Directive 89/105/EEC o f 21 December 1988. 

T H E COURT, 

composed of: B jo rn Haug, President, Thôr Vi lh jâ lmsson and Carl Baudenbacher 
(Judge-Rapporteur), Judges, 

Registrar: Gunnar Selvik, 

after considering the wri t ten observations submitted on behalf of: 

the p la in t i f f , represented by Counsel Baldvin Hafsteinsson; 

Language ofthe Request for an Advisory Opinion: Icelandic. 
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R A Ö G E F A N D I Â L I T 
24. n ö v e m b e r 1998* 

(Verôlagning lyfja - almenn verdlœkkun -stjôrn â verdi lyfja) 

M a l E-2/98 

B E I D N I um r a ö g e f a n d i âlit E F T A - d ö m s t ö l s i n s , samkvasmt 34. gr. samningsins 
m i l l i EFTA-r ik janna um stofnun eftirl i tsstofnunar og döms tö l s , f r â He raösdömi 
Reykjavikur i mâl i sem rekiö er f y r i r d ô m s t ô l n u m 

Samtok verslunarinnar - Fé lag islenskra s t ö r k a u p m a n n a , F I S 

gegn 

islenska rikinu og L y f j a v e r ö s n e f n d 

varöandi tû lkun tilskipunar raös ins 89/105/EBE, f r â 2 1 . desember 1988. 

D Ö M S T Ö L L I N N , 

skipaöur: B jö rn Haug, forseta, t>ör V i lh j â lmssyn i og Carl Baudenbacher 
( f r a m s ö g u m a n n i ) , d ö m u r u m , 

dômri tar i : Gumiar Selvik, 

hefur, m e ô t i l l i t i t i l skriflegra g re ina rgeröa f râ : 

stefnanda; i fyr i r svar i er Baldvin Hafsteinsson, hdl . ; 

Beiôni um raögefandi âlit var â islensku. 
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Charter I ^ O ^ i o ^ 

me defends me Government o f Iceland, represented by Einar 
Gurmarsson, Legal Of f ice r in the M i n i s b y o f E o r e i g n Af fa i r s , Directorate 
o f External Trade, acting as Agent and assisted by Mar t in Ey jô l f s son , 
Legal GfT^cer i n tbe Minis t ry fo r Foreign Af fa i r s , Directorate o f E^ter^nal 
Trade, andE ina rMagnusson , Director o f Pharmaceutical Af f a i r s in tbe 
Minis t ry o f H e a l t b and Social Security o f l ce l and ; 

the Government o f N o r ^ a y , r e p r e s e n t e d b y M o r t e n G o l l e r , G f f i c e o f the 
Attorney Genera l (Civ i l Af fa i r s ) , acting as Agent; 

tbe Government o f tbe Netherlands, representedby Marc Eiersfta and 
CorirmaV^issels, Legal Advisers in the Minis t ry o fEo re ign Af fa i r s , acting 
as Agents; 

tbe Government o f tbe United k i n g d o m , represented by John Gollins, 
Treasmy Sol ic i to r s Department, act ingas Agent and assistedby David 
Pannick; 

tbe E T T A Surveillance Authori ty , represented by Pall Asgrimsson, 
Off icer , L e g a l ö ^ E ^ e c u t i v e Af fa i r s , acting as Agent; 

tbe Commission o f t h e European Communities, representedby Richard 
V^ainwright, Principal Legal Adviser, and Michael Shorter, a national 
o f f i c i a l seconded to the Commission under an arrangement fo r the 
exchange o f o f f i c i a l s , acting as Agents; 

having regard to the Report fo r the Hearing, 

after hearing the oral observations o f t h e plaintifT, the Government o f l ce l and , tbe 
Government o f Norway, the Government o f the Netherlands, the EETA 
Surveillance Author i ty and the Commission o f t h e European Communities at the 
bearing o n l O c t o b e r 1998, 

gives tbe f o l l o w i n g 

Adv i so ry Op in ion 

Facts and procedure 

1 By an order dated 4 March 1998 and a request dated 17 A p r i l 1998, registered at 
the Court on 23 A p r i l 1998, H é r a ô s d ô m u r Reykjavikur (Reykjavik Ci ty Court) o f 
Iceland made a Request fo r an Advisory Opinion in a case brought before i t 
between the Federation o f Icelandic Trade and the Government o f Iceland and 
the Pharmaceutical Pricing Committee. 
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stefnda, rikisstjörn Islands; i fyr i rsvar i sem u m b o ö s m a ö u r er Einar 
Gunnarsson lögfraeöingur, v iösk ip taskr i f s to fu u tanr ik i s raöuneyt i s ins og 
honum t i l aös toöar sem räög ja fa r eru Mar t in Ey jö l f s son , lögfrasöingur, 
v iösk ip taskr i f s to fu u tanr ik is raöuneyt i s ins og Einar M a g n ü s s o n 
dei ldars t jör i i he i lbr igöis - og t rygg ingamäla raöuney t inu ; 

rikisstjörn Noregs; i fyr i rsvar i sem u m b o ö s m a ö u r er Mor ien Goller, 
embastti R ik i s lögmanns ; 

rikisstjörn Hollands; i fyr i rsvar i sem u m b o ö s m e n n eru Marc Fierstra og 
Corinna Wissels, lögfraeöilegir r äög ja fa r i u tanr ik i s raöuney t inu ; 

rikisstjörn S töra-Bre t lands og N o r ö u r Irlands (her ef t i r "Rik i ss t jö rn 
Bretlands"); i fyr i rsvar i sem u m b o ö s m a ö u r er John Collins, lagadeild 
f j â m i â l a r â ô u n e y t i s i n s og honum t i l aöstoöar" David Pannick; 

Ef t i r l i t ss tofnun E F T A ; i fyr i rsvar i sem u m b o ö s m a ö u r er Pâli Âsgr imsson , 
lögfraeöingur, lagadeild Eftir l i tsstofnunar EFTA; 

Framkvaemdas t jö rn E v r ö p u b a n d a l a g a n n a (her ef t i r "Framkvaemda-
s t jö rn in" ) ; i fyr i rsvar i sem u m b o ö s m e n n eru Richard Wainwright , 
aöa l räög ja f i , og Michael Shorter, sérfraeôingur f r â aöi ldarr iki sem starfar 
f y r i r f r amkvasmdas t jö rn ina samkvaemt sérs tôku samkomulagi um skipti â 
embse t t i smönnum; 

m e ö t i l l i t i t i l skyrslu f r a m s ö g u m a n n s og munnlegs mâ l f lu tn ings stefnanda, 
r ik i s s t jömar Islands, r ik iss t jörnar Noregs, rikisstjömar Hollands, 
Eftir l i tsstofnunar E F T A og f ramkvasmdas t jö rnar i rmar Jjann 1. O k t o b e r 1998, 

latiö uppi svoh l jööand i 

R a ö g e f a n d i â l i t 

Mâlsatvik og medferd mâlsins 

1 M e ö ürskurö i f r â 4. mars 1998 og be iön i dagsettri 17. april 1998, sem skrâô var 
h j â d ô m s t ô l n u m 23. april 1998, öskaöi H é r a ô s d ô m u r Reykjavikur, Islandi, ef t i r 
r aöge fand i âliti i mâ l i sem rekiö er f y r i r d ô m s t ô l n u m m i l l i Samtaka 
verslunarinnar - Fé lags islenskra s t ô rkaupmanna og islenska rikisins og 
L y f j ave rösne fndar . 
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2 The questions submitted by tbe nat ions court concern tbe in terpré ta t ion o f 
Council Directive 89 /105 /EECof21December 1988,relating to the bansparency 
o f measures regulating tbe prices o f medicinal products fo r human use and their 
inclusion in tbe scope o f national bealtb insurance systems^ (hereinafter tbe 
"Direct ive") , referred to in P o i n t 9 o f C h a p t e r ^ l l l o f Annex l l t o t h e E E A 
Agreement 

3 Tbe case before tbe national court concerns tbe validi ty o f a decision o f tbe 
Pharmaceutical Pricing Committee o f 22 November 1996 Pursuant to that 
decision, the maximum wholesale price o f pharmaceuticals the cost price o f 
w b i c b w a s equal to or less than lOOOlcelandic crowns was to be increased by 
C 7 7 ^ , whi le t b e p r i c e o f those o f which the cost price was 3000 Icelandic 
crowns or higher was to be lowered b y 2 6 5 ^ 

4 T b e b a c k g r o u n d f o r t h e decision was t h e r e s u l t o f a c o m p a r a t i v e study o n t h e 
wbolesaleprices o f four selectedhigb-sell ingpharmaceuticals. The wholesale 
prices in Iceland were found to be higher ( 2 0 ^ to 117^o) compared to the 
average wholesale prices in three other Nordic countries A t meetings o f the 
Cor r rmi t tee , tbep la in t i fCsrepresen ta t ive in the Committee w a s i n f o r m e d o f the 
CovemmenCs objective to economise 1S1C 250 mi l l i on in the pharmaceutical 
f i e ld fo r the y e a r ! 9 9 7 and o f the Committee^sproposal fo r gradually decreasing 
tbe mark up in wholesale pricing 

5 The Committee bad estimated that i t would lead to a n o v e r a l l r e d u c t i o n i n t h e 
income o f wholesalers o f pharmaceuticals amounting to 1S1C 46 207 754, 
assuming no changes in tbe total turnover o f pharmaceuticals This measure was 
part o f efforts to prevent an increase in State expenditure on pharmaceuticals 

6 Tbe pla in t i f f^sc la ims before the national court are to ask fo r an annulment o f the 
above decision a n d f o r t h e p a y m e n t o f costs Thedefendants a s k t h e n a t i o n a l 
court to reject the pla in t i f f^sc la ims and to rule on costs in their favour 

7 Tbe relevant national provisions are the Pharmaceutical Ac t N o 93/1994 
( ^ ^ ^ / ^ hereinafter the"Phatmaceutical Ac t " ) , in particular Art ic le 1(1) and 
Chapter ^ I V a n d the Rules No. 501/1996 relating to determination o f prices o f 
pharmaceuticals ( ^ ^ / ^ ^ 
Before the national court the p l a in t i f f submits that A r t i c l e 8 o f the Ru le s ,wh ich 
confer power on the public authority to ask, on its own motion, f o r an 
amendment o f previouslydeterminedpharmaceut icalpr ices , confers power on 
the authority in excess o f what is stipulated in the Pharmaceutical A c t The 
p la in t i fTfur ther submits that A ^ i c l e 8 o f the Rules contravenes A r ^ i c l e 2 o f the 
Di rec t ive ,which provides that the public authority must accept or r e jec tace r ta in 
price proposed by the applicant The p l a in t i f f considers i t necessary that a 
provision o f t h e Directive provide fo r the possibility o f a n independent review o f 
adecision 

O J ^ L ^ I i 2 T ^ p 8 
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2 Spurningar paer sem H é r a ô s d ô m u r Reykjavikur hefur öskaö svara viö lüta aö 
tü lkun â t i lskipun raös ins 89/105/EBE, f r â 2 1 . desember 1988, um gagnsaejar 
raös ta fan i r er va röa ve rö lagn ingu l y f j a sem aetluö eru m ö n n u m og jjätttöku 
innlendra s jükra t rygg inga i gre iös lu peirra 1 (hér ef t i r " t i l skipunin") . Visaö er t i l 
t ilskipunarinnar i 9. t l . X I I I . kafla I I . v iöauka viö EES-samninginn. 

3 M a l |)aö sem rekiö er f y r i r H é r a ô s d ô m i Reykjavikur lytur aö g i ld i akvöröunar 
L y f j a v e r ö s n e f n d a r f r â 22. n ö v e m b e r 1996. Samkvaemt äkvöröun nefndarinnar 
skyldi h a m a r k s v e r ö l y f j a i he i ldsölu breytast bannig aö baö skyldi haekka um 
1.77% ef kos tnaöa rve rö var kr. 1.000 eöa laegra en laekka um 2.65% ef 
kos tnaöa rve rö var kr. 3.000 eöa haerra. 

4 Äkvöröun in var b y g g ö â n iöurs tööu s a m a n b u r ö a r â he i ldsö luverö i f j ö g u r r a 
valinna s ö l u h a n a l y f j a . Samanburöu r inn leiddi i l jös aö he i ldsö luverö â Islandi 
vaeri 20 - 117% haerra en meöa lhe i ld sö luve rö â bremur öö rum N o r ö u r l ö n d u m . Â 
fundum L y f j a v e r ö s n e f n d a r var f u l l b i l a stefnanda i nefndinni kynnt | jaö m a r k m i ö 
rikisstjörnarinnar aö n â f r am 250 mi l l jöna k röna s p a m a ö i i l y f j a m â l u m â ârinu 
1997 og kynntar t i l lögur um stiglaekkandi â lagningu i hei ldsölu. 

5 L y f j a v e r ö s n e f n d taldi aö breytingin myndi hafa i fö r m e ö sér heildartekjulaekkun 
lyfjaheildsala um kr. 46.207.754 m i ö a ö viö öbreyt ta hei ldarlyf javel tu. 
Ä k v ö r ö u n i n var jjâttur i f j e i n i viöleitni aö koma i veg f y r i r aukin ü tg jö ld rikisins 
t i l l y f j amâ la . 

6 Stefnandi krefst Jjess f y r i r hé r aôsdômi aö äkvöröunin veröi f e l l d ür g i ld i og aö 
honum veröi daemdur mäl skos tnaöur . Stefndu krefjast syknu af k r ö f u m stefnanda 
og aö stefnanda veröi gert aö gre iöa stefndu mälskos tnaö . 

7 ï>au âkvaeôi landsré t tar sem mâl i skipta eru L y f j a l ö g nr. 93/1994, hér ef t i r 
" l y f j a l ö g " , einkum 1. mgr. 1. gr. og X I V . k a f l i , og Reg lugerö um äkvöröun 
ly f j ave rös nr. 501/1996, hér ef t i r " reg lugerö nr. 501/1996". Stefnandi hefur 
ha ld iö bvi f r am f y r i r h é r a ô s d ô m i aö 8. gr. reg lugeröar nr . 501/1996, sem heimilar 
y f t r v ö l d u m aö krefjast e n d u r s k o ö u n a r â aöur äkvöröuöu ly f j ave rö i aö eigin 
fmmkvaeöi , vei t i h inum opinbera aöi la he imi ld umfram Jjaö sem i l y f j a l ö g u m 
segir. ï>â telur stefnandi 8. gr. r eg lugeröar innar b r jö t a gegn 2. gr. tilskipunarinnar, 
sem maeli svo f y r i r aö hinn opinberi aöili skuli sambykkja eöa hafna veröi sem 
umsaekjandi leggur t i l . Stefnandi telur nauösyn leg t aö unnt sé aö syna f ram â 
beina he imi ld i äkvaeöum tilskipunarinnar t i l slikrar sjalfstaeörar endurakvöröunar . 

Stjtiö. E B nr. L 40, 11.2.1989, bis. 8 [EES-geröir (Sérrit. sbr. auglysingu i C-deild 
Stjörnarü'öinda nr. 31/1993) S 16, bis. 124| 
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Questions 

Considering that i t was necessary to interpret provisions o f the E E A Agreement 
in order to reach a decision and pursuant to Art icle 34 o f the Agreement between 
the E F T A States on the Establishment o f a Surveillance Author i ty and a Court o f 
Justice, H é r a ô s d ô m u r Reykjavikur submitted a request to the E F T A Court fo r an 
Advisory Opinion on the f o l l o w i n g questions: 

La. Does Council Directive 89/105/EEC, in particular Articles 2 and 3, 
apply to circumstances where a competent authority, empowered to 
approve the maximum prices of pharmaceuticals, decides, on its 
own motion, to decrease by 2.65% the wholesale prices of all 
prescribed pharmaceuticals which are subject to provisions 
regarding marketing authorization following the approval by a 
competent authority of a certain price, and which are subject to 
provisions regarding authority to increase prices, following the 
approval thereof by a competent authority, and which cost more 
than 3000 Icelandic crowns, for the purpose of lowering the prices 
of pharmaceuticals to the public in accordance with prices in 
neighbouring countries and to reduce Stale expenditure on 
pharmaceuticals? 

b. Is such a unilateral decision by a competent authority in conformity 
w/f/z Cozwc// D/rec/fve 6W7 0 J / E E C ? 

c. Does it affect the answer to the question if it is possible to apply for 
price increases for particular products despite the general decision 
to decrease wholesale prices? 

2. a Is Article 2(2) of Council Directive 89/105/EEC to be interpreted to 
the effect that a unilateral decision by a competent authority, such 
as the one referred to in question 1, amounts to a rejection by the 
authority for marketing of a pharmaceutical product at a particular 
price? 

b. If so, and if it is possible to apply for a price increase for particular 
products despite the general decision to decrease wholesale prices, 
does this affect the requirements for the reasoning by the competent 
authority, the information regarding legal measures available to 
the wholesaler and the time-limits available? 

The order o f H é r a ô s d ô m u r Reykjavikur was appealed to the Supreme Court o f 
Iceland under a summary procedure pursuant to Art ic le 1(3) o f Ac t No . 21/1994 
regarding requests to the E F T A Court fo r an advisory opinion on the 
interpretation o f the EEA Agreement. By a judgment o f 1 A p r i l 1998, the 
Supreme Court upheld the order. 
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Âlitaefni 

H é r a ô s d ô m u r Reykjavikur taldi tü lkun â äkvaeöum EES-samningsins nauösyn lega 
âôur en n iôurs taôa fengist i mâl inu . M e ö visan t i l |jess og t i l 34. gr. samningsins 
m i l l i EFTA-r ik janna um stofnun eftirlitsstofnunar og döms tö l s öskaöi 
dömstö l l inn ef t i r r aöge fand i âliti um eft irfarandi spumingar: 

La. Tekur tilskipun râdsins nr. 89/105/EBE, einkum 2. og 3. gr., til pess 
tilviks, ad logbœrt yfirvald, sem œtlaà er ad sampykkja 
hâmarksverd lyfja, tekur ad eigin frumkrvcedi âh'ôrôun um, ad 
lœkka heildsöluverö allra lyfseôilsskyldra lyfja, sem hâd eru 
lagaâkvœàum um heimild til markadsselningar ad fengnu sampykki 
lôgbœrra yßrvalda um verd og leyß til verdhœkkana ad fengnu 
sampykki lôgbœrra yßrvalda, og sem kosta meira en 3.000 
Islenskar kronur um 2,65%, l peim tilgangi ad lœkka lyfjaverd til 
almennings til samrœmis vid pad sem gerist l nâgrannalôndunum 
og draga ür ütgjöldum rikisins til lyfjamâld' 

b. Getur slik einhliôa âkvôrdun lôgbœrs yfirvalds samrymst tilskipun 
rndj/,« »r. &P//0J/6m7 

c. Hefur paô âhrif â svariô viô spumingunni aô/ef unnt er ad sœkfa 
um hœkkun â verdi einstakra lyfja prâtt fyrir hina almennu lœkkun 
â heildsôluverôi? 

2. a. Ber aô skyra 2. tl. 2. gr. tilskipunar râdsins nr. 89/105 EBE pannig 
ad einhlida äkvöröun lôgbœrs yfirvalds, eins og su sem greint er frâ 
l spurningu 1, telfist synjun â markaôssetningu lyf s â tilteknu verôi? 

b. Ef svo er, hefur paô âhrif â pœr kröfur sem gerôar eru til 
rôkstuônings fyrir âh'ôrôun lôgbœrs yfirvalds, kynningu â 
lagaûrrœôum sem heildsali getur nytt sér og fresti sem hann hefur 
aô/ef unnt er aô sœkfa um hœkkun â verôi einstakra lyfja prâtt fyrir 
hina almennu lœkkun â heildsôluverôi'? 

Ürskurö i H é r a ô s d o m s Reykjavikur var skotiô t i l Hasstaréttar Islands m e ö kaeru 
samkvaemt he imi ld i 3. mgr. 1. gr. laga nr. 21/1994 um öf lun âlits EFTA-
dömstö ls ins um skyringu samnings um Evrôpska efnahagssvaeöiö . M e ö dömi 
Haestaréttar 1. april 1998 var ü r skuröur inn s taöfestur . 
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10 Reference is made to the Report fo r the Hearing f o r a m o r e complete account o f 
me legal f r a m e w o r k me facts, me procedure and tbe wri t ten observations 
submitted to the C o u r t , w h i c h are mentioned or discussed hereinafter only i n so 
far as is necessary fo r tbe reasoning o f tbe Court. 

^ ^ ^ ^ ^ C ^ ^ 

11 Before tbe specific questions referred to tbe Court ate addressed, a general 
discussion o f tbe aim and purpose o f tbe Directive may be he lpfu l . As 
acknowledged in the Preamble to tbe Directive, measures o f an economic nature 
on tbe marketing o f m e d i c i n a l products, including direct and indirect controls on 
tbe prices o f medicinal products, bave tbe primary objective o f promoting public 
bealtb, but sucb measures, or disparities between sucb measures between 
Contracting Parties, may hinder or distort intra-EEA bade in medicinal products 
and tbereby affect tbe common market. 

12 More recently,posi t ive measures have been taken to further harmoni^at ion.Tbe 
Directive in question is sucbameasure, but i t b a s a l i m i t e d objective Its aim is 
only to ensure transparency and grant certain procedural guarantees to all 
participants i n tbe pharmaceutical market These procedural guarantees are 
intended to ensure that all concerned may ver i fy that the national measures do not 
constitute quantitative restrictions on imports or exports or measures having 
equiva lentef fec t thereto w i t h i n t h e m e a n i n g o f A t t i c l e 3 0 E C and Art ic le 11 
EEA Whi le distortive measures have been challenged under Ar t ic le 30 EC, 
which correspondsto Art ic le 11 E E A ( C a s e C - 2 4 9 / 8 8 C ^ ^ ^ ^ v ^ ^ ^ 
^1991j ECR 1-1275), there is nothing tbat indicates that A r t r c l e l l EEA would 
apply in the circumstances o f this case The Directive lays down a series o f 
requirements in Articles I t o 5, the relevance o f which depends on the system in 
place in each o f t h e Contracting Parties and the nature o f t h e measure 

13 In light o f the background to the Directive, i t is clear that i t is o n l y a f r r s t step 
towards the removal o f disparities between the national pr icing arrangements 
which may hinder or distort trade between Contracting Parties in medicinal 
products The Directive does not affect the price-setting policies o f the 
Contracting Parties Therefore, under tbe Direc t ive ,aContrac t ing Party is free to 
adopt measures to control public health expenditure on medicinal products, 
providedthat those measures a r e i n line w i t h t h e t r a n s p a r e n c y r e q u i r e m e n t s o f 
tbe Directive 

14 W i t b i t s t i r s t q u e s t i o n , thena t iona lcour t e s sen t i a l ly s e e k s t o k n o w w b e t h e r a 
unilateral decision to decrease the wholesale prices o f pharmaceuticals falls 
under the scope o f the Directive and, i f so ,whe the r suchaun i l a t e r a l decision is 
in conformity w i t h the requirements o f theDi rec t ive In par t icular , the national 
court makes reference to A r t i c l e s 2 a n d 3 o f the Directive Al though the national 
court d id not specifically raise the q u e s t i o n w h e t h e r A t t i c l e 4 o f theDi rec t ive 
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10 Vi saö er t i l skyrslu f r a m s ö g u m a n n s um frekari lysingu löggja fa r , mâ l sa tv ika og 
m e ö f e r ö a r mâ l s ins , svo og um gre inargerö i r sem d ô m s t ô l n u m bârus t . f>essi atriöi 
ve röa ekki rakin eöa rasdd hér â ef t i r nema aö bv i leyt i sem forsendur âli tsins 
krefjast. 

Âlit dömstölsins 

11 Ä ö u r en f j a l l a ö ve röur um spumingar basr sem bomar hafa ver iö undir döms tö l inn 
kann aö vera gagnlegt aö raeöa tilgang og m a r k m i ö tilskipunarinnar almennt. Eins 
og f r am kemur i a ö f a r a o r ö u m tilskipunarinnar m i ö a r aös ta fan i r sem aetlaö er aö 
auka hagkvaemni viö markaöse tn ingu l y f j a , J). â m. bein og öbe in s t jö rn â veröi 
l y f j a , fyrs t og fremst aö f)vi aö baeta a lmannahe i lb r igö i . Slikar raös ta fan i r , eöa 
ösamraemi i r ä ö s t ö f u n u m m i l l i samningsaö i la , geta J)ö h ind raö eöa raskaö 
v iösk ip tum m e ö l y f innan evrôpska efnahagssvaeöis ins og haft bannig bein âhrif â 
hinn sameiginlega m a r k a ö . 

12 Â siöari t imum hefur ver iö gr ipiö t i l jakvaeöra r äös t a f ana t i l aö auka samraemingu. 
Ti lskipun sü sem f j a l l a ö er um i mâ l inu er a f pv i tagi en m a r k m i ö hennar er 
bröngt . Tilgangur tilskipunarinnar er e ingöngu aö tryggja y f i r syn y f i r 
ve rö lagn ingu og maela f y r i r um k rö fu r um m a l s m e ö f e r ö , t i l hagsbö ta ö l lum beim 
sem eiga hlutdei ld i l y f j a m a r k a ö i . Sl ikum m a l s m e ö f e r ö a r k r ö f u m er aetlaö aö 
tryggja aö al l i r sem hlut eiga aö mâl i geti fu l lv i ssaö sig um aö innlendar 
raös ta fan i r leiöi ekki t i l magntakmarkana â innf lu tn ingi eöa ü t f lu tn ing i eöa 
r äös t a fana sem hafa sambaerileg âhrif, i skilningi 30. gr. R ô m a r s a m n i n g s i n s og 
11. gr. EES-samningsins. Raös t a fan i r sem geta raskaö v iösk ip tum hafa ver iö 
vefengdar m e ö visan t i l 30. gr. R ô m a r s a m n i n g s i n s , sem svarar t i l 11. gr. EES-
samningsins (mâl C-249/88 Framkvœmdastjôrnin g Belglu [1991] ECR 1-1275). 
Hins vegar er ekkert sem bendir t i l bess aö 11. gr. EES-samningsins eigi viö um 
atvik mais Jjessa. I äkvaeöum 1 . - 5 . gr. tilskipunarinnar er maelt f y r i r um tilteknar 
k rö fu r sem koma t i l alita ef t i r J J V I hvemig m â l u m er sk ipaö i rikjum 
samningsaö i l a og ef t i r eöli r aös tö funa r inna r . 

13 begar forsaga tilskipunarinnar er h ö f ö i huga er l jöst aö hün er aöe ins fyrsta 
skref iö t i l aö ryö j a ür vegi ösamraemi m i l l i ve rö lagn inga rke r fa i rikjum 
samningsaö i l a sem getur leit t t i l hindrunar eöa röskunar â v iösk ip tum m e ö l y f 
innan evrôpska efnahagssvaeöis ins . Ti lskipunin hefur ekki âhr i f â stefnu i 
l y f j ave rö l agn ingu samningsaö i la . Samningsaöi l i getur bv i , an bess aö b r jö t a gegn 
äkvaeöum tilskipunarinnar, gr ip iö t i l r äös t a f ana t i l aö s t jö rna opinberum 
ü tg jö ldum t i l l y f j amâ la , aö J J V I t i l sk i ldu aö ekki sé bro t iö gegn äkvaeöum 
tilskipunarinnar um gagnsaei. 

14 M e ö f y r r i spumingunni leitar H é r a ô s d ô m u r Reykjavikur i raun ef t i r upplysingum 
um paö hvort t i l skipunin taki t i l e inhl iöa äkvöröunar um laekkun â he i ldsö luverö i 
l y f j a og p â hvort slik e inh l iöa äkvöröun samrymist peim k r ö f u m sem t i lskipunin 
gerir. H é r a ô s d ô m u r Reykjavikur visar sérs taklega t i l 2. og 3. gr. tilskipunarinnar. 
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c o n l d b e t b e r e i e v a n t p r o v i s i o n f o r t b e c a s e a t b a n d , t b e E E T A C o n r i t t n d s i t 
appropriate to consider t b i s p r o v i s i o n a s w e i i f o r t b e p t t r p o s e o f p r o v i d i n g a n 
answer to tbe questions referred to i t 

15 A t t i c l e s i t o ^ o f tbe Directive read: 

"Ar t i c le ! 

CMember States shallensure that any national measure, whether laid down by 
law, regulation or administrative action, to control tbe prices o f medicinal 
products tor buman use or to restrict tbe range ofmedicinal products covered by 
tbeir national bealtbinsurancesystems complies wi th therequi rementsof this 
Directive 

2 Thedebn i t i ono f "medicinal products" laid d o w n i n Article 1 o f Directive 
65/65/EEC shall apply to this Directive. 

3 Nothing in tbis Directive sball permit tbe marketing ofaproprietary medicinal 
product in respect o f wbicb tbe authorization provided tor in Article 3 of 
Directive has not been issued 

Arties 
The following provisions shall apply i f the market ingofamedicinalproduct is 
permittedonly after the competent authorities o f t b e M e m b e r State concerned 
have approved me price of 

f .Member States shall ensure thatadecision on tbe price which may be charged 
for me medicinal product concerned is adopted and communicated to me 
applicant within 90 days of the receipt o fan application submitted, in accordance 
with the requirements laid down in the Member State concerned, by the bolder of 
amarketing authorization. The applicant shall furnish the competent authorities 
with adequate information, f f the information supporting tbe application is 
inadequate, the competent authorities shall forthwith notify the applicant of what 
detailed additional information is required and take their final decision within 90 
days o f receipt of this additional information m t b e absence of suchadecision 
within tbe abovementionedperiodorperiods,the applicant shal lbeent i t ledto 
market tbe product at the price proposed 

2 Should tbe competent authorities decide not topermit tbe marketingof tbe 
medicinal product concerned at the price proposed by tbe applicant, the decision 
shall containastatement of reasons based on objective and verifiable criteria, f n 
addition,tbe applicant shall be informed of the remedies available t o b i m under 
the laws in force and the time limits allowed for applying for such remedies 
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bö t t dömstö l l inn haf i ekki sérs taklega spurt hvort 4. gr. tilskipunarinnar geti âtt 
viö i mâ l inu telur E F T A - d ö m s t ö l l i n n rétt aö f j a l l a einnig u m jjetta âkvaeôi svo aö 
svara megi beim spumingum sem beint hefur ver iö t i l bans. 

15 Ävasöi 1 . - 4 . gr. tilskipunarinnar eru svoh l jööand i : 

" 1 - gr-

1. Aöildarrikin skulu sjâ til bess aö allar innlendar räöstafanir til aö stjörna veröi 
lyfja sem aetluö eru mönnum eöa takmarka ürval lyfja sem heyra undir innlendar 
sjükratryggingar samrymist kröfum bessarar tilskipunar, hvort sem räöstafanirnar 
eru äkveönar meö lögum eöa stjôrnsyslufyrirmaelum. 

2. Skilgreiningin â "lyfjum", sem maelt er fyrir um i 1. gr. tilskipunar 65/65/EBE, 
tekur til bessarar tilskipunar. 

3. Tilskipun pessi heimilar â engan hâtt markaössetningu sérlyfs ef ekki hefur 
veriö veitt leyfi baö sem kveöiö er â um i 3. gr. tilskipunar 65/65/EBE. 

2. gr. 

Eftirfarandi âkvaeôi gilda ef aöeins er heimilt aö markaössetja lyf eftir aö lögbaer 
yfirvöld i viökomandi aöildarriki hafa sambykkt verö bess: 

1. Aöildarrikin skulu sjâ til bess aö äkvöröun um baö verö sem heimilt er aö 
krefjast fyrir viökomandi lyf veröi sambykkt og tilkynnt umsaekjanda innan niutiu 
daga frâ bvi aö handhab markaösleyfis lagöi inn umsôkn, \ samraemi viö beer 
kröfur sem geröar eru i viökomandi aöildarriki. Umsaekjanda her aö veita 
lögbaerum yfirvöldum fullnaegjandi upplysingar. E f upplysingar sem fylgja umsôkn 
til stuönings eru öfullnaegjandi skulu lögbaer yfirvöld pegar i staö tilkynna 
umsaekjanda hvaöa frekari upplysinga er pörf 0 g taka lokaäkvöröun innan niutiu 
daga frâ pvi aö peim berast beer. Hafi slik äkvöröun ekki veriö tekin innan 
framangreinds timabils eöa timabila hefur umsaekjandi rétt t i l aö markaössetja 
lyfiö â äformuöu veröi. 

2. Akveöi lögbaer yfirvöld aö leyfa ekki markaössetningu viökomandi lyfs â bvi 
veröi sem umsaekjandi leggur til skal i äkvöröuninni faera rök fyrir bvi, byggö â 
hlutlaegum forsendum sem haegt er aö sannpröfa. Aö auki skulu umsaekjanda 
kynnt pau lagaürraeöi sem bann getur nytt sér samkvaemt gildandi lögum og sä 
frestur sem bann hefur til bess. 
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3. At least once a year, the competent authorities shall publish in an appropriate 
publication, and communicate to the Commission, a list of the medicinal products 
the price of which has been fixed during the relevant period, together with the 
prices which may be charged for such products. 

Article 3 

Without prejudice to Article 4, the following provisions shall apply if an increase 
in the price of a medicinal product is permitted only after prior approval has been 
obtained from the competent authorities: 

1. Member States shall ensure that a decision is adopted on an application 
submitted, in accordance with the requirements laid down in the Member State 
concerned, by the holder of a marketing authorization to increase the price of a 
medicinal product and communicated to the applicant within 90 days of its 
receipt. The applicant shall furnish the competent authorities with adequate 
information including details of those events intervening since the price of the 
medicinal product was last determined which in his opinion justify the price 
increase requested. I f the information supporting the application is inadequate, 
the competent authorities shall forthwith notify the applicant of what detailed 
additional information is required and take their final decision within 90 days of 
receipt of this additional information. 

In case of an exceptional number of applications, the period may be extended 
once only for a further 60 days. The applicant shall be notified of such extension 
before the expiry of the period. 
In the absence of such a decision within the abovementioned period or periods, 
the applicant shall be entitled to apply in full the price increase requested. 

2. Should the competent authorities decide not to permit the whole or part of the 
price increase requested, the decision shall contain a statement of reasons based 
on objective and verifiable criteria and the applicant shall be informed of the 
remedies available to him under the laws in force and the time limits allowed for 
applying for such remedies. 

3. At least once a year, the competent authorities shall publish in an appropriate 
publication and communicate to the Commission, a list of the medicinal products 
for which price increases have been granted during the relevant period, together 
with the new price which may be charged for such products. 

Article 4 

1. In the event of a price freeze imposed on all medicinal products or on certain 
categories of medicinal products by the competent authorities of a Member State, 
that Member State shall carry out a review, at least once a year, to ascertain 
whether the macro-economic conditions justify that the freeze be continued 
unchanged. Within 90 days of the start of this review, the competent authorities 
shall announce what increases or decreases in prices are being made, if any. 
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3. Lögbaer yfirvöld skulu, einu sinni â âri hiö minnsta, birta i viöeigandi riti og 
senda framkvaemdastjôrninni skrâ yfir lyf sem hafa veriö verölögö â viökomandi 
timabili, asarnt bvi veröi sem heimilt er aö krefjast fyrir lyf bessi. 

3.gr. 

Eftirfarandi âkvaeôi gilda ef aöeins er leyft aö haekka lyfjaverö aö fengnu 
sambykki lôgbœrra yfirvalda, samanber bö 4 gr.: 

1. Aöildarrikin skulu sjâ til bess aö äkvöröun um umsôkn, sem handhab 
markaösleyfis leggur inn i samraemi viö baer kröfur sem geröar eru i hlutaöeigandi 
aöildarriki, um haekkun â veröi lyfs veröi sambykkt og tilkynnt umsaekjanda innan 
niutiu daga frâ bvi aö hün berst. Umsaekjandi skal sjâ Iögbaerum yfirvöldum fyrir 
fullnaegjandi upplysingum, aö meötöldum itarlegum upplysingum um pau atvik 
sem âtt hafa sér staö frâ bvi aö verö â lyfinu var siöast äkveöiö og réttlaeta 
umbeöna veröhaekkun aö bans mati. Ef upplysingar sem fylgja umsôkn til 
stuönings eru öfullnaegjandi skulu lögbaer yfirvöld begar i staö tilkynna 
umsaekjanda hvaöa frekari upplysinga er pörf og taka lokaäkvöröun innan niutiu 
daga frâ bvi aö beim berast paer. 

Beri st övenjumargar umsöknir er heimlt aö Iengja pennan frest einu sinni um 
sextiu daga. Umsaekjanda skal tilkynnt um framlengingu äöur en fresturinn rennur 
üt. 

Hafi slik äkvöröun ekki veriö tekin innan framangreinds timabils eöa timabila 
hefur umsaekjandi rétt til aö leggja til fulls â bâ veröhaekkun sem bann sötti um. 

2. Akveöi lögbaer yfirvöld aö leyfa ekki umbeöna veröhaekkun eöa leyfa hana 
aöeins aö hluta skal i äkvöröuninni faera rök fyrir bvi, byggö â hlutlaegum 
forsendum sem haegt er aö sannprôfa. Aö auki skulu umsaekjanda kynnt bau 
lagaürraeöi sem hann getur nytt sér samkvaemt gildandi lögum og sä frestur sem 
bann hefur til bess. 

3. Lögbaer yfirvöld skulu, einu sinni â âri hiö minnsta, birta i viöeigandi riti og 
senda framkvaemdastjôrninni skrâ yfir lyf sem â viökomandi timabili hefur veriö 
leyfö veröhaekkun â, âsamt nyju veröi sem heimilt er aö krefjast fyrir lyf bessi. 

4. g r . 

1. Fyrirskipi lögbaer yfirvöld aöildarrikis veröstöövun â öllum lyfjum eöa 
äkveönum lyfjaflokkum skal sama aöildarriki kanna, einu sinni â âri hiö minnsta, 
hvort bjööhagslegar forsendur réttlaeti âframhaldandi og öbreytta veröstöövun. 
Lögbaer yfirvöld skulu, innan niutiu daga frâ pvi aö könnun bessi hefst, gefa üt 
tilkyningu um veröhaekkanir og verölaekkanir ef einhverjar eru. 
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2 . I n exceptional cases,aperson who is the holder ofamarket ing authorization 
foramedicinal product may apply fb rade roga t ion f romapr ice freeze i f this is 
justified by particular reasons Tbc application sball contain an adequate 
statement of these reasons. Member States shall ensure thatareasoned decision 
on any such application is adopted and communicated to the applicant within 90 
days I f the information supporting the application is inadequate,the competent 
authorities sball forthwith notify the applicant of what detailed additional 
information is required and take their final decision within 90 days of receipt of 
this additional information Should the derogation be granted, tbe competent 
authorities shall forthwith publish an announcement of the price increase allowed 
Should there be an exceptional number of applications, tbe period may be 
extended once only fb ra fu r the r 60 days.The applicant shall be notified of such 
extension before tbe expiry of the initial period " 

16 T h e ^ / ^ ^ s u b m i t s t h a t A t t i c l e s 2 a n d 3 o f tbe Directive a r e r e l e v a n t t o a 
s y s t e m o f d i r e c t p r i c e c o n t r o l , i .e.regulated prices,whereas situations pertaining 
to competitive pricing are dealt w i t h under A r t i c l e s 4 a n d 5 o f the Direc t ive .The 
p la in t i f f submi t s that, by choosing direct control, like the Cove tmr ten to f l ce l and 
bas d o n e , a s e l e c t i o n o f s p e c i f i c measures andcr i te r ia tbat are distinct fo r tbat 
type o f pricing environment bas been made, to tbe exclusion o f others. 
Consequently, A r t i c l e s 4 a n d 5 o f t b e D i r e c t i v e , w b i c b apply t o a c o m p e t i t i v e 
pricing envirorrment and are typically general measures, are not applicable to tbe 
situation at band. 

17 T b e ^ r B ^ ^ ^ ^ ^ ^ ^ ^ ^ , t b e ^ T ^ ^ ^ ^ 7 ^ ^ ^ ^ ^ a n d t b e 
C ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ C ^ 
should be applied i n tbis case Tbe provisions o f tbis Art ic le must be construed to 
apply n o t o n l y to t he" f r ee^ ing" o f prices a t t h e p r e v a i l i n g level, b u t a l s o to 
decisions to lower maximum wholesale prices generally A t the oral hearing, the 
C ^ t ^ ^ ^ ^ 7 c ^ ^ argued that the decision only affected one factor in 
determining prices, r e the wholesale mark up, and could not be seen as 
const i tut ingaprice freeze 

18 The C ^ ^ f t n d s that the submissions o f the p l a in t i f f summarised in paragraph 16 
above carmot be accepted. As the Commission o f the European Communities has 
pointed out, the distinction between A r t i c l e s 2 a n d 3 o n the one hand and Articles 
4 and 5 on the other lies in the different measures to control prices these 
provisions assume,which, in the case o f A r t i c l e s 2 a n d 3 , a r e individual decisions 
aimed at individual medicinal p roduc t s ,whe rea sAr t i c l e s4and5concem general 
measures affecting all or at leas tanumber o f products. Regarding the plaintiff^s 
distinction based on tbe competitiveness o f the market i napa r t i cu l a rConbac t i ng 
Patty, i t is suff icient to recall that tbe aim o f the Directive is to ensure 
transparency regarding national measures fo r controlling prices o f medicinal 
products, b u t n o t t o h a v e f u r t h e r e t f e c t s o n t h e p r i c i n g - c o n t r o l p o l i c i e s o f t h e 
Contac t ing Par t ies ,which rely pr imari ly upon free competition to determine tbe 
prices o f medicinal products 
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2. Handhafa markaösleyf is fyrir lyf er heimilt, i undantekningartilvikum, aö saekja 
um undanpâgu frâ v e r ö s t ö ö v u n ef sérstôk rök maela m e ö pvi. I umsôkninni skal 
tilgreina bessi rök â fullnaegjandi hâtt. Aöildarrikin skulu sjâ til pess aö rökstudd 
äkvöröun um u m s ô k n af pessu tagi veröi tekin og tilkynnt umsaekjanda innan 
niutiu daga. E f upplysingar sem fylgja u m s ô k n til s tuönings eru ofullnaegjandi 
skulu lögbaer yf irvöld pegar i staö tilkynna umsaekjanda hvaöa frekari upplysinga 
er pörf 0 g taka lokaäkvöröun innan niutiu daga frâ pvi aö beim berast paer. Sé 
undanpâga veitt skulu lögbaer yfirvöld pegar j staö birta tilkynningu um bâ 
veröhaekkun sem leyfö er. 

Beri st övenjumargar umsöknir er heimlt aö lengja pennan frest einu sinni um 
sextiu daga. Umsaekjanda skal tilkynnt um framlengingu äöur en fresturinn rennur 
üt." 

16 Stefnandi telur aö 2. og 3. gr. tilskipunarinnar eigi viö um beina s t jôrn â veröi , 
p.e. par sem verö er häö sambykki opinberra yfir-valda, en aö 4. og 5. gr. 
tilskipunarinnar eigi viö bar sem verö lagn ing byggi st â samkeppni. Stefnandi 
heldur |3vi f r am, aö m e ö ))vi aö velja beina s t j ö m â veröi haf i islenska r ikiö valiö 
basr raös ta fan i r og bau v iömiö sem eiga viö um \>ess konar v e r ö u m h v e r f i . M e ö 
bvi séu aörar r aös ta fan i r og önnur v iömiö üt i lokuö. Äkvasöi 4. og 5. gr. 
tilskipunarinnar, sem yf i r l e i t t eigi viö um almennar raös ta fan i r |)ar sem 
verö lagning byggi st â samkeppni, eigi bvi ekki viö i mâl inu . 

17 Rikisstjörn Hollands, Eftirlitsstofnun EFTA og framkvœmdastjôrnin telja allai aö 
4. gr. tilskipunarinnar eigi viö i mâl inu . Âkvaeôi ^essarar greinar veröi aö tülka 
svo aö Jmu eigi ekki aöe ins viö um " v e r ö s t ö ö v u n " sem miöas t viö gildandi verö, 
heldur taki bau einnig t i l äkva röana um aö lœkka hâmarksve rô i he i ldsölu 
almennt. Viö munnlegan f lu tn ing mâls ins hél t rikisstjörn Islands bv i f r am aö 
äkvöröunin snerti aöe ins einn f)âtt sem hefur âhr i f â ve röäkvöröun , b.e. 
he i ldsö luä lagningu , og gaeti äkvöröunin | )v i ekki talist fela i sér ve rös töövun . 

18 Dömstöllinn telur aö ekki sé unnt aö fallast â bau rök stefnanda sem koma f ram i 
16. liö hér aö framan. Eins og f ramkvasmdas t jö rn in hefur bent â veröur 
greinaimunur â 2. og 3. gr. tilskipunarinnar annars vegar og 4. og 5. gr. 
tilskipunarinnar bins vegar byggöur â pvi aö f)ar er gert raö f y r i r mismunandi 
r a ö s t ö f u n u m t i l aö s t jö rna veröi . Äkvasöi 2. og 3. gr. eiga viö um einstakar 
äkvaröani r sem f j a l l a um t i l tekin l y f en âkvaeôi 4. og 5. gr. eiga viö um almennar 
äkvaröani r sem hafa âhr i f â öll l y f eöa tiltekna ly f j a f lokka . A ö bvi er snyr aö beim 
greinarmun sem stefnandi byggir â Ipvi hversu m i k i l samkeppni er â markaöi 
tiltekins samningsaö i l a naegir aö visa t i l Ipess aö m a r k m i ö tilskipunarinnar er aö 
tryggja y f i r syn y f i r r äös ta fan i r t i l aö s t jörna ly f j averö i en ekki aö hafa frekari 
âhrif â ve rös t jö rna r s t e fnu samningsaö i l a bar sem l y f j a verö äkvaröas t fyrs t og 
fremst m e ö f r jâ l s r i samkeppni. 
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19 Based on Articles 2 and 3 o f the Directive, decisions on prices are taken 
f o l l o w i n g an application b y a m a r k e t i n g authorization holder. A t t i c l e s 2 a n d 3 d o 
not provide fo r procedural and transparency requirements when a previously 
approved price is unilaterally reduced a t a l a t e r stage b y a g e n e r a l measure.The 
provisions o f Articles 2 and 3, which deal w i t h individual administrative 
decisions, do not apply toagene ra l decision on the lowering o f wholesale prices 
o f medicinal products 

20 It was the intention o f the Contracting Parties to the EEA Agreement, hy 
incorporating the D i r e c t i v e i n t o t h e Agreement, t o p r o v i d e e c o n o m i c operators 
wi th some min imum procedural g u a r a n t e e s ' ^ ^ ^ u n d o u b t e d l y , in the event 
o f a p r i c e f reeze .Erom the perspective o f the economic operators ,apr ice freeze 
at the prevailing price level i sa less burdensome measure thanageneral price cut 
f o l l o w e d b y a ^ ^ ^ f i x i n g o f a p r i c e a t a l o w e r l e v e l t h a n t h e o n e h i t h e r t o 
prevailing It wou ld thushe contrary t o t h e intention o f the Contracting Parties 
and the aim o f the Directive fo r the latter scenario to f a l l outside the scope o f any 
o f t h e specific provisions o f t h e Directive 

21 The Court ftnds support fo r this interpretation o f the scope o f A t t i c l e ^ i n Art ic le 
4Cl),v^hich provides that the authorities, a f t e r a p e r i o d o f price freeze and on the 
hasis o f macro-economic considerations, maydecide to increase or decrease the 
frozen pr ices .The authorities must be able to decide uponagene ra l increase or 
decrease o f individual ly f i xed prices wi thoutapreceding period o f price freeze 

22 On these grounds, and based onacon tex tua l interpretation o f the Direc t ive , the 
Court ftnds that the words "price f r e eze"wi th in the meaning o f A t t i c l e ^ c a n n o t 
h e i n t e r p r e t e d s o n a r r o w l y that they only cover a ^ ^ ^ ^ o f thepreva i l ing 
price level A decision on the general decrease in wholesale prices must he 
regarded as amounting t o a " p r i c e f r e e z e " w i t h i n the meaning o f A r t i c l e ^ o f the 
Directive This interpretation is supported hy the fact that otherwise the 
Contracting Parties might easrly circumvent their obligations to provide min imum 
procedural guarantees under Art ic le 4 simply hy adopting general pricing 
decisions containing modest or minor price cuts instead o f freezing prices at the 
prevailing level 

23 In answer to question l a o f the referring court, the E E T A C o m t t t n d s that Article 
4 o f the Directive applies t oa s i t ua t i onwhereacompe ten t au tho r i t y , empowered 
to approve t h e m a x i m u m p r i c e s ofprescr ihedpharmaceut icals , decides, o n i t s 
own motion, to decrease hy 2 65% the maximum wholesale prices o f all 
pharmaceuticals the cost price o f w h i c h is more than 3000 Icelandic crowns, fo r 
the purpose o f l o w e r i n g the prices ofpharmaceuticals to the public in accordance 
w i t h prices in neighbouring countries and to reduce State expenditure on 
pharmaceuticals. 
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19 Samkvaemt äkvaeöum 2. og. 3. gr. tilskipunarinnar skal äkvöröun um verö tekin i 
k j ö l f a r u m s ö k n a r f r â handhafa markaös l ey f i s . Äkvasöi 2. og 3. gr. tilskipunarinnar 
maela ekki f y r i r u m m a l s m e ö f e r ö eöa gagnsasi i beim t i l v i k u m er pegar sambykkt 
verö er s iöar laekkaö m e ö e inh l iöa almennri äkvöröun . Äkvasöi 2. og 3. gr., sem 
f j a l l a um einstakar s t jö rnsys luäkvaröan i r , eiga ekki viö um almenna äkvöröun um 
aö laekka h a m a r k s v e r ö l y f j a i he i ldsölu . 

20 M e ö pv i aö taka t i lskipunina upp i EES-samninginn var p a ö aetlun 
samningsaö i l anna aö veita ö l lum beim sem stunda viöskipt i l â g m a r k s v e m d i 
sambandi viö m ä l s m e ö f e r ö , b. â m. ân nokkurs vafa begar gr ip iö er t i l 
ve rös töövunar . Frâ s j ö n a r h o m i beirra sem stunda viöskipt i er v e r ö s t ö ö v u n m i ö a ö 
viö gildandi ve rö ekki eins ipyngjandi r a ö s t ö f u n og almenn verölaskkun sem siöan 
felur i raun i sér ve rös töövun â lasgra veröi en aöur g i l t i . t»aö vaeri pv i andstastt 
astlun samningsaö i l a og ti lgangi tilskipunarinnar ef slik verölaskkun féll i utan 
âkvaeôa tilskipunarinnar. 

21 bessi tü lkun s työs t einnig, aö âliti döms ins , viö äkvasöi 1. mgr. 4. gr. par sem 
segir aö y f i rvö ld skuli ef t i r t imabi l ve rös töövunar og ef t i r athugun â 
b j ö ö h a g s l e g u m forsendum akveöa veröhaekkanir eöa verölaekkanir. Yf i rvö ld 
h l jö ta aö vera basr t i l aö äkveöa almenna haekkun eöa laskkun â veröi l y f j a , sem 
hefur ver iö akveö iö sérs taklega, an bess aö ve rös töövun haf i ver iö i g i l d i . 

22 M e ö visan t i l framangreinds og â grundvell i samraemisskyringar â t i lskipuninni 
telur dömstö l l inn aö hug tak iö " v e r ö s t ö ö v u n " i skilningi 4. gr. tilskipunarinnar 
veröi ekki skyrt svo b röng t aö taki aöe ins t i l öbreyt t rar verö lagningar . Ä k v ö r ö u n 
um almenna laskkun â he i ldsö luverö i hlytur aö teljast " v e r ö s t ö ö v u n " i ski lningi 4. 
gr. tilskipunarinnar. M s työur paö bessa tü lkun aö, aö ö ö r u m kosti gaetu r i k i 
auöve ld lega komist h j â beim skyldum sem 4. gr. maslir f y r i r um i sambandi viö 
l âgmarks m a l s m e ö f e r ö a r k r ö f u r , m e ö bv i einu aö taka almenna äkvöröun um 
överu lega verölaskkun i s taö bess aö beita ve rös töövun m i ö a ö viö gi ldandi verö. 

23 Svar E F T A - d ö m s t ö l s i n s viö spumingu L a f r â H é r a ô s d ô m i Reykjavikur er aö 
äkvasöi 4. gr. t ilskipunarinnar taka t i l atvika par sem lögbaert y f i r v a l d sem er baert 
t i l aö sambykkja h a m a r k s v e r ö ly f seö i l s sky ldra l y f j a akveöur , aö eigin frumkvaeöi , 
aö laekka um 2,65% h a m a r k s v e r ö i he i ldsö lu â ö l lum l y f j u m aö kos tnaöarverö i 
3.000 k rönur eöa haerra, i be im tilgangi aö laekka l y f j a v e r ö t i l almennings t i l 
samraemi s viö b a ö sem gerist i nâg ranna l ö n d u n u m og draga ür ü t g j ö l d u m rikisins 
t i l l y f j amâ la . 
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24 Concemingquestion 1(b), the C ^ ^ / n o t e s the fo l lowing : in pr inc ip le ,auni la tera l 
decision byacompeten t authority to lower wholesale prices is in conformity wi th 
tbeDirec t ive i n s o f a r as i t meets the requirementslaid down i n Art ic le 4. The 
Art icle does not stipulate any specific points to be taken into account at the time 
o f the decision on price freeze or, fo r that matter, the lowering o f p r ices . I t only 
requires the State in question to carry 
in the provision 

25 W i t h question 1(c), the national court inquires whether the possibility o f applying 
fo r price increases fo r particular products despite the general decision to decrease 
wholesale prices affects the answer to quest ionsl(a) and 1(h). 

26 In the view o f the ^ ^ / ^ a n d the ^ 
was possible to apply f o r a p r i c e increase fo r particular pharmaceuticals despite 
the genera ldec is ion to decrease wholesale prices does not affect the answer to 
the ftrst question The ^ 7 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ ^ C ^ ^ ^ ^ / ^ are o f t h e opinion that the possibility o f a p r i c e increase 
in a situation o f agenera l price decrease is one o f the procedural principles 
explici t ly foreseen i n Art ic le 4 ( 2 ) o f the Directive.Consequently, the existence or 
nonexistence o f suchaposs ib i l i ty is relevant fo r the application o f the answer to 
question 1(b) T h e G ^ ^ ^ ^ / ^ ^ ^ ^ ^ ^ ^ argues that, i n s u c h a 
si tuation,the transparency requirements in A r t i c l e 4 o f t h e D i r e c t i v e wou ld not 
apply That is because any such application f o r a p r i c e increase wou ld attract the 
transparency provisions o f A r t i c l e d 

27 The G ^ r ^ B ^ ^ ^ ^ ^ ^ h a s contended that, despite the decision o f 22 
November 1996, al l wholesalers are, in principle, free to submit individual 
applications fo r price adjustments The Government o f l c e l a n d argues that i t is in 
the i n t e r e s t o f economic operators that Art ic le 3 applies to such applications, 
rather than the narrower provisions o f A r t i c l e d 

28 The C ^ ^ ^ notes that Art ic le 4(2) o f the Directive provides fo r the possibility o f 
submitting individual applications fo r price increases fo r particular products and 
tbat the p r o v i s i o n a p p l i e s t o a p p l i c a t i o n s f o r a d e r o g a t i o n f f o m a p r i c e f r e e z e 
wi th in the meaning o f theDirec t ive . As long as the general price decision is in 
effect, A r t i c l e 4 m u s t be seen as taking pr ior i ty over A r t i c l e d In the case o f a 
general measure t o l o w e r the maximum wholesale price o f certain categories o f 
medicinal products, me requirements under Art ic le 4(2) o f the Directive must be 
f u l f i l l e d , ^ B ^ ^ 
the other hand, an exception may only be applied fo r i n exceptional 
circumstances and only where particular reasons may j u s t i f y a d e r o g a t i o n f r o m 
the general price decision W i t h regard to the latter condit ions, the Court notes 
tha tAr t ic le4es tah l i shesmin imumrequi rements Thus, national law may set out 
less restrictive requirements w i t h respect to the conditions under which 
individual derogations may be granted. 
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24 Dömstöllinn tekur ef t i r farandi f r am um spumingu l .b . E inh l iöa äkvöröun lôgbœrs 
yfirvalds um aö laekka he i ldsö luverö er aö meginstefnu i samraemi viö 
t i lskipunina aö pvi leyt i sem h ü n fullaegir peim k r ö f u m sem 4. gr. gerir. Äkvaeöiö 
maelir ekki f y r i r um nein sérstôk atriöi sem gaeta veröur aö J)egar äkvöröun um 
verös töövun , eöa verölaskkun, er tekin. Äkvaeöiö leggur einungis J)â sky 1 du â 
he röa r v i ö k o m a n d i r i k i aö frarnkvaema akveöna endu r skoöun siöar, eins og nânar 
greinir i akvasöinu. 

25 M e ö spumingu l .c leitar H é r a ô d s ô m u r Reykjavikur svara viö | )v i , hvort baö hafi 
âhr i f â svar iö viö spumingum l .a og l .b ef unnt er aö saekja um haekkun â veröi 
einstakra l y f j a J^rätt f y r i r hina almennu laskkun â he i ldsö luverö i . 

26 Stefnandi og rikisstjörn Hollands telja bâ s taöreynd aö haegt var aö saekja um 
haskkun â veröi einstakra l y f j a prât t f y r i r hina almennu laskkun â he i ldsöluverö i 
ekki hafa âhr i f â svariö viö f y r r i spumingunni. Eftirlitsstofnun EFTA og 

framkvœmdastjôrnin em â peirri skoöun aö raö sé gert f y r i r | j v i rét tarfarsûrrasôi i 
2. mgr. 4. gr. tilskipunarinnar aö saekja megi um u n d a n p â g u f r â a lmennrï 
verölaskkun. ï>vi skipti paö mâl i pegar i framkvaemd er byggt â svarinu viö 
spumingu l .b hvort sä mögule ik i er f y r i r hendi eöa ekki. Rikisstjörn Bretlands 
heldur bvi f ram, aö viö slikar aöstaeöur eigi gagnsaeiskröfur 4. gr. tilskipunarinnar 
ekki viö, J)ar sem gagnsaeiskröfur 3. gr. tilskipunarinnar komi t i l alita pegar f j a l l aö 
sé um slikar umsökn i r . 

27 Rikisstjörn Islands heldur bv i f r am aö p>ratt f y r i r akvöröun ina f r â 22. n ö v e m b e r 
1996 geti heildsalar sott um einstakar veröbreyt ingar . R ik i s s t j ömin telur aö paö 
sé i f)âgu peirra sem stunda viöskipt i aö 3. gr. tilskipunarinnar eigi viö um slikar 
umsökn i r f remur en Jjrengri äkvasöi 4. gr. tilskipunarinnar. 

28 Dömstöllinn bendir â, aö samkvaemt 2. mgr. 4. gr. tilskipunarinnar er gert raö 
f y r i r aö heimil t sé aö saekja um haskkun â veröi einstakra l y f j a og â greinin viö um 
umsökn i r um u n d a n p â g u r f r â ve rös töövun i skilningi tilskipunarinnar. M e ö a n hin 
almenna ve röäkvöröun gi ld i r ganga äkvasöi 4. gr. tilskipunarinnar framar 
äkvasöum 3. gr. ï>egar um er aö raeöa almenna äkvöröun um aö laekka 
hamarksve rö i he i ldsölu , sem tekur t i l äkveö inna ly f j a f lokka , ve röur pvi aö fara 
aö k r ö f u m 2. mgr. 4. gr., m e ö a l annars um aö röks työ ja skuli äkvaröan i r um allai 
umsökni r . Hins vegar er e ingöngu heimil t aö saekja um u n d a n b â g u i 
undantekningartilvikum og aöe ins ef sérstôk rök maela m e ö u n d a n b â g u f r â hinni 
almennu ve röäkvöröun . M e ö t i l l i t i t i l s iöargre inds ski lyröis bendir dömstö l l inn ä 
aö 4. gr. maelir f y r i r u m lägmarkskröfu r . Innlend lög geta pv i maslt svo f y r i r aö 
veita megi einstakar u n d a n b â g u r port ö l lum pargreindum sk i ly röum sé ekki 
fullnaegt. 
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29 In l ight o f the discussion and conclusion w i t h regard to the non-applicabili ty o f 
A r t i c l e s 2 a n d 3 o f the Directive to the case at hand, i t is not necessary to answer 
the second question, as that question is based on the premise that Ar t ic le 2(2) o f 
the Directive is applicable. 

30 The costs incurred by the Government o f t h e K i n g d o m o f N o r w a y , t h e E T T A 
Surveillance Author i ty and the Commission o f the European C o n ^ u n i t i e s , w h i c h 
have submitted observations to the Court, are not recoverable. Since these 
proceedings are, in so far as the parties to the main proceedings are concemed,a 
step in the proceedings pending before the national court, the decision on costs is 
amattet f o r that court. 

On those grounds, 

T H E COURT, 

in answer to the ques t ions re fe r red to i t h y H é r a ô s d ô m u r Reykjavikur hy the 
order o f ^ M a r e h 1998, hereby gives the f o l l o w i n g Advisory Opinion: 

t A r t i c l e ^ o f Council Directive 8 9 / 1 0 ^ E C applies tocircumstances 
where a competent authority^ empowered to approve the maximum 
prices of prescription pharmaceuticals^ decides^ on its own motions to 
decrease the maximum wholesale prices of all pharmaceuticals the cost 
price of w h i c h i s o v e r a s p e c i f i c a m o u n t ^ f o r the purpose of lowering 
the prices ofpharmaceuticals to the puhlic in accordance with prices in 
neighbouring countries and to reduce State expenditure on 
pharmaceuticals^ A r t i c l e s ^ a n d ^ o f Council Directive 8 9 / f O ^ / E E C do 
not apply to such general measures^ 

2 Suchagenera ldec i s ionhyacompetentauthor i ty is in conformity with 
Council Directive in so far as it meets the procedural and 
transparency requirements laid down in A r t i c l e d 
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29 ï>ar sem siöari spurning H é r a ô s d o m s Reykjavikur er byggö â pvi aö 2. mgr. 2. gr. 
eigi v iö i mâ l inu og par sem dömstö l l inn hefur komist aö beirri n iöu r s tööu aö 
äkvasöi 2. og 3. gr. tilskipunarinnar komi ekki t i l alita, er ekki nauösyn leg t aö 
svara siöari spumingunni. 

Mâlskostnadur 

30 Rik iss t jö rn Noregs, Ef t i r l i t ss tofnun E F T A og F ramkvaemdas t jöm 
E v r ö p u b a n d a l a g a n n a , sem hafa skilaö g re ina rge röum t i l döms tö l s ins , skulu bera 
sinn mä l skos tnaö . A ö bvi er lytur aö aöi lum mâls ins ve röur aö Ifta â m a l s m e ö f e r ö 
f y r i r E F T A - d ö m s t ö l n u m sem hât t i m e ö f e r ö mâls ins f y r i r Hé raôsdômi 
Reykjavikur og kemur baö i hlut bess dömstö l s aö kveôa â um mä l skos tnaö . 

M e ö visan t i l framangreindra forsendna laetur 

D Ö M S T Ö L L I N N 

uppi svoh l jööand i r aöge fand i âlit um spumingar paer sem H é r a ô s d ô m u r 
Reykjavikur beindi t i l dömstö l s ins m e ö ürskuröi f r â 4. mars 1998: 

1 Âkvaeôi 4. gr. tilskipunar raösins 98 /105 /EBE taka til atvika par sem 
lögbaert yfirvald sem er h Bert til aö sambykkja h a m a r k s v e r ö 
lyfseö i l sskyldra lyfja äkveöur , aö eigin frumkvaeöi , a ö laekka 
h a m a r k s v e r ö i hei ldsölu â ö l lum lyfjum ef k o s t n a ö a r v e r ö fer yfir 
äkveöna fjärhaeö, i beim tilgangi aö laekka ly f javerö til almennings til 
samraemis v iö paö sem gerist f n ä g r a n n a l ö n d u n u m og draga ür 
ütg jö ldum rikisins til l y f jamäla . Âkvaeôi 2. og 3. gr. tilskipunar raösins 
8 9 / 1 0 5 / E B E taka ekki til s l ikra almennra räös tafana . 

2 Slik almenn ä k v ö r ö u n lögbaers yfirvalds samrymist tilskipun räösins 
8 9 / 1 0 5 / E B E a ö pvi leyti sem hün fullnaegir beim kröfum um 
m a l s m e ö f e r ö og gagnsaei sem g e r ö a r eru i 4. gr. tilskipunarinnar. 
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3 It is a requirement of Article 4(2) of Council Directive 8 9 / 1 0 5 / E E C 
that the holder of a marketing authorization for a medicinal product 
may apply for a derogation from a general decision to decrease 
wholesale prices. The existence of such a possibility must therefore be 
ensured in order for national measures to be in conformity with Article 
4 of the Directive. 

Björn Haug Thor Vilhjâlmsson Carl Baudenbacher 

Delivered in open court in Luxembourg on 24 November 1998. 

Gunnar Selvik Björn Haug 
Registrar President 
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3 Samkvaemt 2. mgr. 4. gr. tilskipunar râdsins 8 9 / 1 0 5 / E B E er handhafa 
markadsleyfis fyr ir lyf heimilt aö saekja um u n d a n p â g u frâ almennri 
ä k v ö r ö u n um lœkkun ä hei ldsöluveröi . T i l aö innlendar räöstafanir 
fullnaegi k r ö f u m 4. gr. tilskipunarinnar v e r ö u r pvi aö vera tryggt aö 
sl ikur mögule ik i sé fyr ir hendi. 

Björn Haug î>ôr Vi lh jâ lmsson Carl Baudenbacher 

Kveö iö upp i heyranda h l jöö i 1 L ü x e m b o r g 24. n ö v e m b e r 1998. 

Gunnar Selvik Bjö rn Haug 
dômritari forseti 
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R E P O R T F O R T H E H E A R I N G 
in Case E-2/98 

R E Q U E S T to the Court under Article 34 of the Agreement between the E F T A States on the 
Establishment of a Surveillance Authority and a Court of Justice by Héraôsdômur Reykjavikur 
(Reykjavik City Court) for an Advisory Opinion in the case pending before it between 

Federation of Icelandic Trade (Samtök verslunarinnar - Félag islenskra störkaupmanna, 
FIS) 

and 

The Government of Iceland and the Pharmaceutical Pricing Committee (Lyfjaverdsnefnd) 

on the interpretation of Council Directive 89/105/EEC of 21 December 1988. 

I . Introduction 

1. By an order dated 3 March 1998 and a request dated 17 April 1998, registered at the 
Court on 23 April 1998. Héraôsdômur Reykjavikur (Reykjavik City Court) of Iceland made a 
Request for an Advisory Opinion in a case brought before it between the Federation of Icelandic 
Trade and the Government of Iceland and the Pharmaceutical Pricing Committee. 

I I . Legal background 

2. The questions submitted by the national court concern the interpretation of Council 
Directive 89/105/EEC of 21 December 1988. relating to the transparency of measures regulating 
the prices of medicinal products for human use and their inclusion in the scope of national health 
insurance systems" (hereinafter referred to as the "Directive"), referred to in Point 9 of Chapter 
XIII of Annex II to the E E A Agreement. 

3. Article 1 of the Directive reads: 

"1. Member States shall ensure that any national measure, whether laid down by law, 
regulation or administrative action, to control the prices of medicinal products for human 
use or to restrict the range of medicinal products covered by their national health 
insurance systems complies with the requirements of this Directive. 

2. The definition of 'medicinal products' laid down in Article 1 of Directive 65/65/EEC 
shall apply to this Directive. 

OJ No. L 40. 11.2.1989. p. 8. 
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S K Y R S L A F R A M S Ö G U M A N N S 
î mâli E-2/98 

B E I D N I um râôgefandi âlit EFTA-dômstôlsins, samkvaemt 34. gr. samningsins milli E F T A -
rikjanna um stofnun eftirlitsstofnunar og dömstöls, frâ Héraôsdômi Reykjavikur i mâli sem rekiô 
er fyrir dômstôlnum 

Samtök verslunarinnar - Félag islenskra störkaupmanna 

gegn 

islenska rikinu og Lyf javerösnefnd 

varöandi tülkun tilskipunar râôsins 89/105/EBE, frâ 21. desember 1988. 

I . Inngangur 

1. Meö ûrskurôi frâ 4. mars 1998 og beiôni dagsettri 17. april 1998, sem barst dômstôlnum 
23. april 1998, ôskaôi Héraôsdômur Reykjavikur, îslandi, eftir râôgefandi âliti i mâli sem rekiô 
er fyrir dômstôlnum milli Samtaka verslunarinnar - Félags islenskra stôrkaupmanna og islenska 
rikisins og Lyfjaverôsnemdar. 

I I . Löggjöf 

2. Spurningar pasr sem Héraôsdômur Reykjavikur hefur ôskaô svara viô lùta aö tülkun â 
tilskipun râdsins 89/105/EBE, frâ 21. desember 1988, um gagnsasjar râôstafanir er varôa 
verôlagningu lyfja sem eetluö eru mönnum og bätttöku innlendra sjükratrygginga i greiöslu 
beirra2 (hér eftir "tilskipunin"). Visaö er til tilskipunarinnar i 9. tl. X I I I . kafla II. viöauka viô 
EES-samninginn. 

3. 1. gr. tilskipunarinnar er svohljööandi: 

"1. Aöildarrikin skulu sjâ til bess aô allar innlendar râôstafanir til aô stjörna veröi lyfja 
sem aetluö eru mönnum eöa takmarka ürval lyfja sem heyra undir innlendar 
sjükratryggingar samrymist kröfum bessarar tilskipunar, hvort sem räöstafanirnar eru 
akveönar meö lögum eöa stjômsyslufyrirmaelum. 

2. Skilgreiningin â "lyfjum", sem meelt er fyrir um i 1. gr. tilskipunar 65/65/EBE, tekur 
til bessarar tilskipunar. 

Stjtîô. E B nr. L 40, 11.2.1989, bis. 8 [EES-gerôir (Sérrit, sbr. auglysingu î C-deild 
Stjôrnartîôinda nr. 31/1993) S 16, bis. 124] 
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3. Nothing in this Directive shall permit the marketing of a proprietary medicinal product 
in respect of which the authorization provided for in Article 3 of Directive 65/65/EEC 
has not been issued." 

4. Article 2 of the Directive reads: 

"The following provisions shall apply if the marketing of a medicinal product is 
permitted only after the competent authorities of the Member State concerned have 
approved the price of the product: 

1. Member States shall ensure that a decision on the price which may be charged for the 
medicinal product concerned is adopted and communicated to the applicant within 90 
days of the receipt of an application submitted, in accordance with the requirements laid 
down in the Member State concerned, by the holder of a marketing authorization. The 
applicant shall furnish the competent authorities with adequate information. I f the 
information supporting the application is inadequate, the competent authorities shall 
forthwith notify the applicant of what detailed additional information is required and take 
their final decision within 90 days of receipt of this additional information. In the absence 
of such a decision within the abovementioned period or periods, the applicant shall be 
entitled to market the product at the price proposed. 

2. Should the competent authorities decide not to permit the marketing of the medicinal 
product concerned at the price proposed by the applicant, the decision shall contain a 
statement of reasons based on objective and verifiable criteria. In addition, the applicant 
shall be informed of the remedies available to him under the laws in force and the time 
limits allowed for applying for such remedies. 

3. At least once a year, the competent authorities shall publish in an appropriate 
publication, and communicate to the Commission, a list of the medicinal products the 
price of which has been fixed during the relevant period, together with the prices which 
may be charged for such products." 

5. Article 3 of the Directive reads: 

"Without prejudice to Article 4, the following provisions shall apply if an increase in the 
price of a medicinal product is permitted only after prior approval has been obtained 
from the competent authorities: 

1. Member States shall ensure that a decision is adopted on an application submitted, in 
accordance with the requirements laid down in the Member State concerned, by the 
holder of a marketing authorization to increase the price of a medicinal product and 
communicated to the applicant within 90 days of its receipt. The applicant shall furnish 
the competent authorities with adequate information including details of those events 
intervening since the price of the medicinal product was last determined which in his 
opinion justify the price increase requested. I f the information supporting the application 
is inadequate, the competent authorities shall forthwith notify the applicant of what 
detailed additional information is required and take their final decision within 90 days of 
receipt of this additional information. 

In case of an exceptional number of applications, the period may be extended once only 
for a further 60 days. The applicant shall be notified of such extension before the expiry 
of the period. 
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3. Tilskipun bessi heimilar â engan hâtt markaössetningu sérlyfs ef ekki hefur veriô veitt 
leyfi baô sem kveôiô er â um i 3. gr. tilskipunar 65/65/EBE.' 

4. 2. gr. tilskipunarinnar er svohljööandi: 

"Eftirfarandi âkvaeôi gilda ef aöeins er heimilt aô markaössetja lyf eftir aô lögbaer 
yfirvöld i viökomandi aöildarriki hafa sambykkt verö bess: 

1. Aöildarrikin skulu sjâ til bess aô äkvöröun um baö verö sem heimilt er aö krefjast 
fyrir viökomandi lyf veröi sambykkt og tilkynnt umsaekjanda innan niutiu daga frâ bvi aö 
handhafi markaösleyfis lagöi inn umsôkn, i samraemi viö baer kröfur sem gerôar eru i 
viökomandi aöildarriki. Umsaekjanda her aö veita lögbaerum yfirvöldum fullnaegjandi 
upplysingar. E f upplysingar sem fylgja umsôkn til stuönings eru öfuUnaegjandi skulu 
lögbaer yfirvöld begar i staö tilkynna umsaekjanda hvaôa frekari upplysinga er börf og 
taka lokaäkvöröun innan niutiu daga frâ bvi aô beim berast b^r. Hafi slik äkvöröun ekki 
veriö tekin innan framangreinds timabils eöa timabila hefur umsaekjandi rétt til aô 
markaössetja lyfiô â âformuôu verôi. 

2. Akveöi lögbaer yfirvöld aö leyfa ekki markaössetningu viökomandi lyfs â bvi verôi 
sem umsaekjandi leggur til skal i âkvorôuninni fasra rök fyrir bvi, byggô â hlutlacgum 
forsendum sem haegt er aô sannprôfa. Aô auki skulu umsaekjanda kynnt pau lagaûrraeôi 
sem hann getur nytt sér samkvaemt gildandi lögum og sâ frestur sem harm hefur til bess. 

3. Lögbaer yfirvöld skulu, einu sinni â âri hiô minnsta, birta i viöeigandi riti og senda 
framkvaemdastjôrninni skrâ yfir lyf sem hafa veriô verôlôgô â viökomandi timabili, 
âsamt bvi verôi sem heimilt er aô krefjast fyrir lyf bessi." 

5. 3. gr. tilskipunarinnar er svohljööandi: 

"Eftirfarandi âkvaeôi gilda ef aöeins er leyft aô haekka lyfjaverô aô fengnu sambykki 
lögbaerra yfirvalda, samanber bö 4 gr.: 

1. Aöildarrikin skulu sjâ til bess aô äkvöröun um umsôkn, sem handhafi markaösleyfis 
leggur inn i samraemi viô beer kröfur sem gerôar eru i hlutaôeigandi aöildarriki, um 
haekkun â veröi lyfs veröi sambykkt og tilkynnt umsaekjanda innan niutiu daga frâ bvi aô 
hùn berst. Umsaekjandi skal sjâ lögbaerum yfirvöldum fyrir fullnaegjandi upplysingum, aô 
meötöldum itarlegum upplysingum um pau atvik sem âtt hafa sér staö frâ bvi aô verô â 
lyfinu var siôast âkveôiô og réttlaeta umbeöna veröhaekkun aö bans mati. E f upplysingar 
sem fylgja umsôkn til stuönings eru öfuUnaegjandi skulu lögbaer yfirvöld begar i staö 
tilkynna umsaekjanda hvaôa frekari upplysinga er pörf og taka lokaäkvöröun innan niutiu 
daga frâ bvi aö peim berast \>xr. 

Berist ôvenjumargar umsöknir er heimlt aö lengja bennan frest einu sinni urn sextiu daga. 
Umsaekjanda skal tilkynnt urn framlengingu âôur en fresturinn rennur ût. 
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m me absenceof such adecision within me abovementioned period or periods me 
applicant shall be entitled to apply in full the price increase requested. 

2. Should the competent authorities decide not to permit the whole or part ofthe price 
increaserequested.thedecision shall containastatement of reasons based on objective 
and verifiable criteria and the applicant shall be informed ofthe remedies available to htm 
under the laws in mrce and the time limits allowed tor applying tor such remedies. 

2 At least onee a year, tbe competent authorities sball publish In an appropriate 
publication andcommunicatetotheCommission. a l is tofthemedicinalproducts tor 
which price Increases have been granted during the relevant period, together with the new 
price which may be charged tor such products " 

6. Article^of the Directive reads: 

"1. In the event of a price freeze Imposed on all medicinal products or on certain 
categories of medicinalproductsby the competent authorities ofaMemberState , that 
MemberStatesha l l carryoutarev iew.at least onceayear. to ascertainwhether the 
macro-economic conditionsjustify that thefreeze be continuedunchanged. v^ithin90 
days ofthe start ofthls review, the competent authorities shall announce what Increases 
or decreasesmprices are being made. If any 

2. In exceptionalcases.apersonwhois the holder ofamarketing authorization t b r a 
medicinal product may apply foraderogationfromaprice freeze if this is justified by 
particular reasons. The application shall contain an adequate statement of these reasons 
Member States shall ensure thatareasoned decision on any such application is adopted 
andcommunicatedtothe applicant within90days. Iftheinformationsupportingthe 
application is inadequate, the competent authorities shall forthwith notify the applicant of 
what detailed additional information is required and take their final decision wimin 90 
days of receiptof this additional information. Should thederogation begranted. the 
competent authorities shall forthwith publish an announcement of the price increase 
allowed 

Should there be an exceptional number of applications, the period may be extended once 
only mrafurther 60 days.The applicant shall be notified of such extension before the 
expiry of the initial period " 

7 In Point 16of Chapter X l l l of A^rnex 11 to the E E A Agreement, the Contracting Parties 
have taken note, asanon-bindingact .of the ConmtissionConm^unication on me compatibility 
with Article 30 of the lECjTrea ty of Measures taken by Member States relating to price control 
and reimbursement of medicinal products^. UnderArticle 8(3) (a) E E A . medicinal products are 
subject to the general provisions ofthe E E A Agreement 

111. Facts and Procedure 

8. The case betöre the national court concerns the validity of a decision of the 
Pharmaceutical Pricing Committee of 22 November 1996 Pursuant to that decision, the 
maximum wholesale price of pharmaceuticals the cost price of which was equal to or less than 
iOOO Icelandic crowns was to be increased by 1.77^ and thosefor which the cost price was 3000 
Icelandic crowns or higher, the price was to be lowered by 2.65^. 

C i J N o . C 3 t u . ^ . t 2 . t ^ . u . 7 . 
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Hafi slik äkvöröun ekki veriô tekin innan framangreinds timabils eôa timabila hefur 
umsaekjandi rétt til aô leggja til fulls â b& veröhaekkun sem harm sötti um. 

2. Àkveôi lögbaer yfirvöld aö leyfa ekki umbeöna veröhaekkun eöa leyfa hana aöeins aö 
hluta skal i äkvöröuninni faera rök fyrir bvi, byggô â hlutlaegum forsendum sem haegt er 
aö sannpröfa. Aö auki skulu umsaekjanda kynnt bau lagaürraeöi sem harm gemr nytt sér 
samkvaemt gildandi lögum og sä frestur sem hann hefur til bess. 

3. Lögbaer yfirvöld skulu, einu sinni â âri hiö minnsta, birta i viöeigandi riti og senda 
ffamkvaemdastjöminni skrâ yfir lyf sem â viökomandi timabili hefur veriö leyfô 
veröhaekkun â, âsamt nyju veröi sem heimilt er aö krefjast fyrir lyf bessi/' 

6. 4. gr. tilskipunarinnar er svohljööandi: 

' T . Fyrirskipi lögbaer yfirvöld aôildarrikis veröstöövun â öllum lyfjum eöa âkveônum 
lyfjaflokkum skal sama aöildarriki karma, einu sirmi â âri hiö minnsta, hvort 
bjööhagslegar forsendur réttlasti âframhaldandi og ôbreytta veröstöövun. Lögbaer 
yfirvöld skulu, innan niutiu daga frâ bvi aô könnun bessi hefst, gefa üt tilkyningu um 
verôhaekkanir og verôlaekkanir ef einhverjar eru. 

2. Handhafa markaösleyfis fyrir lyf er heimilt, i undantekningartilvikum, aô saekja um 
undanbâgu frâ veröstöövun ef sérstôk rök maela meô pvi. î umsôkninni skal tilgrcina 
bessi rök â fullnaegjandi hâtt. Aöildarrikin skulu sjâ til bess aô rökstudd äkvöröun um 
umsôkn af bessu tagi verôi tekin og tilkynnt umsaekjanda innan niutiu daga. E f 
upplysingar sem fylgja umsôkn til stuönings eru öfuUnaegjandi skulu lögbaer yfirvöld 
begar i staö tilkynna umsaekjanda hvaôa frekari upplysinga er börf og taka lokaäkvöröun 
innan niutiu daga frâ bvi aô beim berast b^r. Sé undanbâga veitt skulu lögbaer yfirvöld 
begar i staö birta tilkynningu um bâ veröhaekkun sem leyfö er. 

Berist ôvenjumargar umsöknir er heimlt aô Iengja berman frest einu sinni um sextiu daga. 
Umsaekjanda skal tilkynnt um framlengingu âôur en fresturinn rennur üt."' 

7. î 16. tl X I I I . kafla II. viöauka viô EES-samninginn hafa samningsaöilar lyst yfir aô beir 
taki miô af efhi tilkyrmingar framkvaemdastjôrnarinnar um hvort râôstafanir sem aöildarrikin gera 
varôandi verôlagseftirlit og endurgreiôslur vegna lyfja séu i samraemi viô 30. gr. sâttmâlans. 3 

Samkvaemt 3. mgr. 8. gr. EES-samningsins taka âkvaeôi samningsins til lyfja. 

I I I . Mâlavextir og meöferö mâlsins 

8. Mâl baô sem rekiô er fyrir Héraôsdômi Reykjavikur lytur aô gildi âkvôrôunar 
Lyfjaverösnefndar frâ 22. november 1996. Samkvaemt äkvöröun nefdarinnar skyldi hâmarksverô 
lyfja i heildsölu breytast bannig aô öll lyf meô kostnaöarverö kr. 1.000 og laegra skyldi haekka um 
1.77% og öll lyf meö kostnaöarverö kr. 3.000 og haerra skyldi laekka um 2,65%. 

Stjtiô. E B nr. C 310, 4. 12.1986, bis. 7. 
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9 The background for the decision was the result ofacomparative study on the wholesale 
prices offbur selected high-selling pharmaceuticals. The wholesale prices in Iceland were found 
robe higher (20% ro 117%)comparedtothe average wholesaleprices inthreeotherNordic 
countries. Ar meetings of rhe Committee, rhe plaintiffs representative in the Committee was 
mmrrned of the Coverrmtent'sobjective to economize 1SR 250 million in the pharmaceuti^^^ 
fbrtheyear 1997 andof the Comn^ittee's proposai forgradually decreasing themark-up in 
wholesale pricing 

10 The Committee had estimated that it would lead to an overall reduction in the income of 
wholesalers of pharmaceuticals amounting to 1SR46,207,754, assuming no changes in the total 
turnover This measure can be seenasapart of efforts to prevent an increase in State expenditure 
on pharmaceuticals 

11 The plaintifTsclaims before the national court are to ask for an annulment of the above 
decision and for the payment of costs The defendants ask the national court to reject the 
plaintifTsclaims and to rule on costs in their favour 

12 TherelevantnationalprovtsionsarethePharmaceutical A c t N o . 93/1994 ( ^ ^ ^ , 
hereinafter "the Pharmaceutical Act",in particular A r t i c l e l ( l ) a n d Chapter X f V and the Rules 
No. 501/1996relating to determination of prices of pharmaceuticals ( ^ ^ ^ d ^ ^ ^ ^ ^ d ^ 

^ ^ B ^ ) , hereinafter "the Rules" 

13 The objective of the Pharmaceutical Act is described in Article!: 

"The objective of this Act is to ensure that the people of Iceland are provided with an 
adequate supply of necessary pharmaceuticals by the most efficient means of distribution 
onthe basis of fair and equitable competitionand in accordance withtherules which 
apply within theEuropeanEconomic Area v^ithregard to tradeinpharmaceuticalsit 
shall always be kept in mind that the distribution ofpharmaceuticals is an integral part of 
health services and those employed in the distribution of pharmaceuticals shall work with 
other professions ofthe health services towards fulfilling public health service objectives 
It is, furthermore, the objective of this Act to ensure as far as possible the quality and 
safety of pharmaceuticals and pharmaceutical services, counter excessive use of 
pharmaceuticals and keep their costs to the minimum 

The Minister ofHealth and Social Security supervises the implementation ofthis Act .At 
theMinistry of Health and SocialSectuity,theDirectorof Pharmaceutical Affa irs is 
responsible for administering pharmaceutical matters on behalf of the Minister The 
Director shall be educated asaphamtacist and may not have vested personal interests in 
the manufacturing, importation, or distribution of pharmaceuticals The Director of 
Pharmaceutical Affairs, the National Centre for Hygiene, Pood Control and 
Environmental Protection,the Director General of Health, the State Drug Inspectorate, 
the Pharmaceutical Pricing Conm^ittee, the Conmrittee on Pharmaceuticals and the Chief 
Veterinary Officer advise the Minister on the implementation of this Act." 

f89 



III, kafli. Äkvaröanir dömstölsins: Mal E-2/98 

9. Forsenda âkvorounarinnar var niôurstada samanburôar â heildsöluveröi fjögurra valinna 
söluharra lyfja. Samanburôurinn leiddi i ljôs aô heildsôluverô â îslandi vaeri 20-117% haerra en 
meöalheildsöluverö â bremur öörum Nordurlöndum. À fundum Lyfjaverösnefndar var fulltrüa 
stefnanda i nefhdinni kynnt baö markmiö rikisstjôrnarinnar aô nâ fram 250 milljôna krona 
spamaôi i lyfjamâlum fyrir âriô 1997 og kynntar tillögur um stiglaekkandi âlagningu i heildsölu. 

10. Lyfjaverôsncfhd taldi aô breytingin myndi hafa i for meô sér hcildartekjulackkun 
lyfjaheildsala aô upphaeô kr. 46.207.754, miôaô viô ôbreytta heildarlyfjaveltu. Lita mâ â 
âkvôrôunina sem bâtt i bvi aô koma i veg fyrir aukin litgjöld rikisins til lyfjamâla. 

11. Stefnandi krefst bess fyrir héraôsdômi aô äkvöröunin verôi felld tir gildi og aô hon um 
verôi daemdur mâlskostnaôur. Stefndu krefjast syknu af kröfum stehianda og aô stefnanda verôi 
gert aô greiôa stefndu mälskostnaö. 

12. ï>au lagaâkvaeôi sem koma til skoôunar i tengslum viô âkvôrôunina cru Lyfjalög nr. 
93/1994, hér eftir "Lyfjalög", einkum 1. mgr. 1. gr. og X I V . kafli og Reglugerö um äkvöröun 
lyfjaverôs nr. 501/1996, héreftir "Reglugerö nr. 501/1996". 

13. Markmiöum lyfjalaga er lyst i I. gr. laganna: 

"Markmiö laga bessara er aô tryggja landsmönnum naegilegt framboô af nauôsynlegum 
lyfjum meô sem hagkvaemastri dreifingu (jeirra â grundvelli eôlilegrar samkeppni og i 
samraemi viö pœr reglur sem gilda â hinu Evrôpska efnahagssvaeöi. Viô verslun meô lyf 
skal b a ö actiö haft til hliôsjônar aô lyfjadreifing er hluti hcilbrigôisbjônustu og 
starfsmenn viô dreifinguna skulu vinna meô oôrum aôilum i heilbrigôisbjônustu aô 
opinberum heilbrigôismarkmiôum hverju sinni. baô er jafnframt markmiö meô lögum 
Wessum aô tryggja eftir fongum gaeôi og öryggi lyfja og lyfja^jonustu. auka fraeôslu um 
lyfjanotkun, spoma viô ôhôflegri notkun og halda lyfjakostnaôii lâgmarki. 

Heilbrigôis- og tryggingamâlarâôherra hefur umsjôn meô framkvaemd laga bessara. I 
heilbrigôis- og tryggingamâlarâôuneytinu starfar lyfjamâlastjôri sem annast framkvaemd 
lyfjamâla innan râôuneytisins fyrir bond râôherra. Hann skal vera lyfjafrzeôingur aô 
mennt og mâ ekki eiga persônulegra hagsmuna aô gaeta i framleiôslu. innflutningi eôa 
dreifingu lyfja. Lyfjamâlastjôri, Hollustuvemd rikisins, Iandlaeknir, Lyfjaeftirlit rikisins, 
lyfjanefhd rikisins, lyfjaverôsncfhd og yfirdyralaeknir eru râôherra til râôuneytis viô 
framkvaemd laganna." 
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14. The following provisions regarding prices of pharmaceuticals are laid down in Chapter 
X I V ofthe Act: 

15. Article 39 reads: 

"The pricing of all non-prescription medicines is without restriction. The Pharmaceutical 
Pricing Committee determines the pricing of non-prescription pharmaceuticals for 
animals, cf. Article 40." 

16. Article 40 reads: 

"The Pharmaceutical Pricing Committee determines the maximum wholesale and retail 
price both of prescription pharmaceuticals and all pharmaceuticals for animals. 

Importers and manufacturers of pharmaceuticals as well as their agents shall seek the 
approval of the Pharmaceuticals Pricing Committee as to maximum wholesale prices and 
all price changes on prescription pharmaceuticals and veterinary pharmaceuticals. 

The Committee shall be comprised of three members appointed by the Ministry of Health 
and Social Security for the term of his office, of which one shall be nominated by the 
Supreme Court of Iceland. The Minister appoints the Chairman. Alternates shall be 
appointed in the same manner. When the maximum wholesale prices for pharmaceuticals 
are on the agenda, the representative of the organisation of pharmaceutical wholesalers 
takes a seat on the Committee and when the maximum retail prices for pharmaceuticals 
are on the agenda the representative appointed by the pharmacy owners' organisation 
takes a seat on the Committee. When comments from the State Social Security Institute 
regarding prices for pharmaceuticals are on the agenda, the representative of the Institute 
takes a seat on the Committee. When the maximum retail price for pharmaceuticals for 
animals is on the agenda, the representative of the organisation of veterinarians takes a 
seat on the committee and the Chief Veterinary Officer is also consulted. I f during the 
conduct of the committee's work there is a tie vote, the chairman casts the deciding vote. 

The Committee shall monitor the purchase and manufacturing prices of pharmaceuticals 
and the wholesale and retail pricing of pharmaceuticals and make price determinations 
based on its observations. The Committee is, furthermore, responsible for the publication 
of a price schedule which shows the maximum prices of prescription pharmaceuticals and 
all pharmaceuticals for animals. 

The costs of the Committee's work, including remuneration of committee members is 
paid by the State Treasury." 

17 Article 41 reads: 

"The Minister, after receiving proposals from the State Social Security Institute, 
determines the participation of social security in pharmaceutical costs of health insured 
persons in accordance with the existing Social Security Act and the annual budget." 
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14. Eftirfarandi âkvaeôi um lyfjaverö eru i X I V . kafla laganna: 

15. 39. gr. er svohljööandi: 

"Verölagning lyfja, sem seid eru ân lyfseôils, er frjâls. Lyfjaverôsnefhd âkvarôar 
verölagningu dyralyfja sem seid eru ân lyfseôils, sbr. 40. gr." 

16. 40. gr. er svohljööandi: 

"Lyfjaverôsnefhd âkvarôar hamarksverö â lyfseôilsskyldum lyfjum og öllum dyralyfjum i 
heildsölu og smâsôlu. 

Innflytjendur lyfja, lyfjaframleiöendur og umboösmenn beirra skulu saekja um 
hâmarksverô i heildsölu og allar verôbreytingar â lyfseôilsskyldum lyfjum og dyralyfjum 
til lyfjaverösnefndar. 

î nefhdinni skulu eiga saeti brir menn sem heilbrigôis- og tryggingamâlarâôherra skipar til 
setu â kjörtimabili sinn, bar af einn tilnefhdur af Haestarétti Islands. Râôherra skipar 
formann. Varamenn skulu skipaôir meô sama haetti. begar fjallaö er um hâmarksverô â 
lyfjum i heildsölu tekur saeti i nefhdinni fulltrüi samtaka lyfjaheildsala og begar fjallaö er 
um hâmarksverô i smâsôlu tekur fulltrûi samtaka lyfsala saeti i nefhdinni. begar fjallaö cr 
um athugasemdir Tryggingastofhunar rikisins um lyfjaverö tekur fulltrûi 
Tryggingastofhunarinnar saeti i nefhdinni. begar fjallaö er um hâmarksverô â dyralyfjum 
i smâsôlu tekur fulltrûi samtaka dyralaekna saeti i nefhdinni auk bess sem nefhdin skal bâ 
leita âlits yfirdyralaeknis. Falli atkvaeôi jöfh viô afgreiôslu mâla hjâ nefhdinni sker 
atkvaeôi formanns ûr. 

Nefhdin skal fylgjast meô innkaups- og framleiôsluverôi lyfja og verölagningu lyfja i 
heildsölu og smâsôlu og taka miô af beim athugunum viô verôâkvarôanir sinar. bâ skal 
nefhdin hafa meô hôndum ûtgâfu Iyfjaverôskrâr sem i er birt hâmarksverô 
lyfseôilsskyldra lyfja og allra dyralyfja. 

Kostnaöur viô störf nefhdarinnar, bar meô talin laun nefhdarmanna og starfsliôs, greiôist 
ûr rikissjôôi." 

17. 41. gr. er svohljööandi: 

"Râôherra âkveôur aô fenginni tillögu Tryggingastofhunar rikisinsbâtttôku 
almannatrygginga i lyfjakostnaôi sjükratryggöra i samraemi viö lög um 
almannatryggingar og Qârlôg hverju sinni." 
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18. For further implementation of the Act. Rules No. 501/1996 relating to determination of 
prices of pharmaceuticals have been enacted. Pursuant to their Article 1, they apply to pricing of 
prescription pharmaceuticals and all pharmaceuticals for animals for wholesale and retail sale. 
Article 2 concerns how the prices of pharmaceuticals are determined. The Article provides inter 
alia that the Pharmaceutical Pricing Committee determines the maximum wholesale and retail 
prices of prescription pharmaceuticals. Article 4 concerns applications for wholesale prices, 
stipulating inter alia that the holders of a marketing authorization for proprietary medicinal 
products or their agents are to apply to the Pharmaceutical Pricing Committee for a maximum 
wholesale price and any proposed price increases for prescription pharmaceuticals, and that they 
are to use a designated form for this purpose. Applicants must also furnish the Committee with 
adequate information. The Pharmaceutical Pricing Committee is to ensure, as a rule, that an 
application for a maximum wholesale price is decided upon within 90 days from receipt of an 
adequately completed application. Article 5 concerns the determination of a wholesale price and 
provides that, when general decisions regarding maximum wholesale prices are taken, the 
representative of the organization of pharmaceutical wholesalers or pharmaceutical producers, as 
the case may be, are to take a seat on the Committee. When individual applications for pricing 
submitted by individual companies are considered, a representative of the holder of a marketing 
authorization is entitled to take a seat on the Committee in the place of the representatives of the 
organizations referred to above. Article 7 provides inter alia that the Pharmaceutical Pricing 
Committee is to monitor the purchase and manufacturing prices of pharmaceuticals and the 
wholesale and retail pricing of pharmaceuticals in the country and compare them to comparable 
prices in other countries. Article 8 concerns changes in and the review of prices. Article 8 states 
inter alia that the Pharmaceutical Pricing Committee and/or interested parties may ask for a 
review of previously-determined maximum wholesale and retail prices, when changed 
circumstances or new information so warrant. When the Committee considers such changes, 
representatives of the relevant interested party shall take a seat on the Committee. 

19. Reykjavik City Court has decided to submit a Request for an Advisory Opinion to the 
E F T A Court. The order was appealed to the Supreme Court of Iceland under a summary 
procedure pursuant to Article 1(3) of Act No. 21/1994 regarding requests to the E F T A Court for 
an advisory opinion on the interpretation of the E E A Agreement. By a judgment of 1 April 1998, 
the Supreme Court upheld the order. 

I V . Questions 

20. The following questions were referred to the E F T A Court: 

" l . a Does Council Directive 89 /105 /EEC, in particular Articles 2 and 3, apply to 
circumstances where a competent authority, empowered to approve the maximum 
prices of pharmaceuticals, decides, on its own motion, to decrease by 2.65% the 
wholesale prices of all prescribed pharmaceuticals which are subject to provisions 
regarding marketing authorization following the approval by a competent authority 
of a certain price, and which are subject to provisions regarding authority to 
increase prices, following the approval thereof by a competent authority, and which 
cost more than 3000 Icelandic crowns, for the purpose of lowering the prices of 
pharmaceuticals to the public in accordance with prices in neighbouring countries 
and to reduce State expenditure on pharmaceuticals? 

b. Is such a unilateral decision by a competent authority in conformity with 
Council Directive 8 9 / 1 0 5 / E E C ? 
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18. À grundvelli lyfjalaga hefur veriô sett reglugerö nr. 501/1996 um äkvöröun lyfjaverôs. 
Samkvaemt 1. gr. gildir htm um veröäkvöröun ä lyfseôilsskyldum lyfjum og öllum dyralyfjum i 
heildsölu og smâsôlu. I 2. gr. er fjallaö um äkvöröun lyfjaverôs og segir par m a aö hâmarksverô 
lyfseöilsskyldra lyfja i heildsölu og smâsôlu sé âkveôiô af Lyfjaverôsnefhd. î 4. gr. er fjallaö um 
umsökn um heildsöluverö og segir bar m a. aô markaôsleyfishafar sérlyfja eöa umboösmenn 
beirra skuli saekja um hâmarksverô î heildsölu og allar veröbreytingar til haekkunar ä 
lyfseôilsskyldum lyfjum til Lyfjaverösnefndar â bar til gerôu eyôublaôi. Einnig skulu 
umsaekjendur veita Lyfjaverôsnefhd fullnaegjandi upplysingar. bâ skal Lyfjaverôsnefhd aö ööru 
jöfhu tryggja aö umfjöllun um hâmarksverô i heildsölu sé lokiô innan 90 daga frâ bvi aô 
fullnaegjandi umsökn barst nefhdinni. I 5. gr. sem fjallar um äkvöröun ä heildsöluveröi segir aö 
fulltrûi lyfjaheildsala eöa lyfjaframleiöenda taki saeti î Lyfjaverôsnefhd, eftir bvi sem viô eigi. 
begar teknar séu almennar äkvaröanir um hâmarksverô i heildsölu. begar nefhdin fjalli um 
einstakar veröumsöknir einstakra fyrirtaekja eigi bins vegar fulltrûi handhafa markaösleyfis rétt à 
saeti i nefhdinni i staô fulltrüa âôumefhdra samtaka. î 7. gr. segir m a. aô Lyfjaverôsnefnd skuli 
fylgjast meö innkaups- og framleiösluverdi lyfja og verölagningu lyfja i heildsölu og smâsôlu hér 
â landi og bera saman viö sambaerilcg verö i öörum löndum. î 8. gr. er fjallaö um veröbreytingar 
og endurskoöun hämarksverös og segir bar m a. aô Lyfjaverôsnefhd og/eôa hagsmunaaöilar geti 
krafist endurskoôunar â âôur âkvôrôuôu hâmarksverô! i heildsölu og smâsôlu begar um sé aô 
raeôa breyttar aôstaeôur eôa nyjar upplysingar. begar nefhdin fjalli um slikar brcytingar taki 
fulltrüar viökomandi hagsmunaaôila saeti i nefhdinni. 

19. Héraôsdômur Reykjavikur hefur âkveôiô aô ôska eftir râôgefandi âliti E F T A -
dömstölsins. Ûrskurôi Héraôsdôms Reykjavikur var skotiô til Haestaréttar Islands meô kacru 
samvaemt heimild i 3. mgr. 1. gr. laga nr. 21/1994 um öflun âlits EFTA-dömstölsins um skyringu 
samnings um Evrôpska efnahagssvaeöiö. Meô dömi Haestaréttar 1. april 1998 var ûrskurôurinn 
staöfestur. 

I V . Âlitaefni 

20. Eftirfarandi spurningar voru bomar undir EFTA-dömstölinn: 

" L a . Tekur tilskipun raösins nr. 89 /105/EBE, einkum 2. og 3. gr., til pess tilviks, 
aö lögbaert yfirvald, sem aetlaö er aö sampykkja hamarksverö lyfja, tekur aö eigin 
frumkvaeöi äkvöröun um, aö laekka heildsöluverö allra lyfseöilsskyldra lyfja, sem 
baö eru lagaäkvaeöum um heimild til markaössetningar aö fengnu sampykki 
Iögbaerra yfirvalda um verö og leyfi til veröhaekkana aö fengnu sambykki Iögbaerra 
yßrvalda, og sem kosta meira en 3.000 i'slenskar krönur um 2,65%, î beim tilgangi 
aö laekka lyfjaverö til almennings til samraemis viö baö sem gerist i 
nagrannalöndunum og draga ür ütgjöldum rikisins til lyfjamâla? 

b. Getur slik einhliöa äkvöröun lögbaers yfirvalds samrymst tilskipun raösins 
nr. 89 /105 /EBE? 
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c. Does it affect the answer to the question if it is possible to apply for price 
increases for particular products despite the general decision to decrease wholesale 
prices? 

2.a Is Article 2(2) of Council Directive 89 /105 /EEC to be interpreted to the 
effect that a unilateral decision by a competent authority, such as the one referred to 
in question 1, amounts to a rejection by the authority for marketing of a 
pharmaceutical product at a particular price? 

b. I f so, and if it is possible to apply for a price increase for particular products 
despite the general decision to decrease wholesale prices, does this affect the 
requirements for the reasoning by the competent authority, the information 
regarding legal measures available to the wholesaler and the time-limits available?" 

V. Written observations 

21. Pursuant to Article 20 of the Statute of the E F T A Court and Article 97 of the Rules of 
Procedure, written observations have been received from: 

the plaintiff, represented by Counsel Baldvin Hafsteinsson; 

the defendant, the Government of Iceland, represented by Einar Gunnarsson, Legal 
Officer in the Ministry of Foreign Affairs, Directorate of External Trade, acting as Agent 
and assisted by Martin Eyjôlfsson, Legal Officer in the Ministry for Foreign Affairs, 
Directorate of External Trade, and Einar Magnüsson, Director of Pharmaceutical Affairs 
in the Ministry of Health and Social Security of Iceland; 

the Government of the Netherlands, represented by Marc Fierstra and Corinna Wissels, 
Legal Advisers in the Ministry of Foreign Affairs, acting as Agents; 

the Government of Norway, represented by Morten Goller, Office of the Attorney 
General, acting as Agent; 

the Government of the United Kingdom, represented by John Collins, Treasury 
Solicitor's Department, acting as Agent and assisted by David Pannick; 

the E F T A Surveillance Authority, represented by Pall Asgrimsson, Officer, Legal & 
Executive Affairs, acting as Agent; 

the Commission of the European Communities, represented by Richard Wainwright, 
Principal Legal Adviser, and Michael Shorter, a national official seconded to the 
Commission under an arrangement for the exchange of officials, acting as Agents. 

Federation of Icelandic Trade 

22. The plaintiff submits that a decision of the Pharmaceutical Pricing Committee is an 
administrative measure intended to control the prices of medicinal products for human use and is 
therefore covered by Article 1 ofthe Directive. 
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c. Hefur pad âhrif â svariö viö spumingunni aö/ef unnt er aö saekja um 
haekkun â veröi einstakra lyfja prâtt fyrir hina almennu laekkun â heildsöluveröi? 

2.a. Her aö skyra 2. tl. 2. gr. tilskipunar raösins nr. 89 /105 /EBE pannig aö 
einhliöa äkvöröun lögbaers yfirvalds, eins og sü sem greint er frâ i spumingu 1, 
teljist synjun ä markaössetningu lyfs â tilteknu veröi? 

b. E f svo er, hefur paö âhrif â pxr kröfur sem geröar eru til rökstuönings fyrir 
äkvöröun lögbaers yfirvalds, kynningu à lagaürraeöum sem heildsali getur nytt sér 
og fresti sem hann hefur aö/ef unnt er aö saekja um haekkun â veröi einstakra lyfja 
prätt fyrir hina almennu laekkun â heildsöluveröi?" 

V. Greinargeröir 

21. î samraemi viô 20. gr. stofhsambykktar EFTA-dömstölsins og 97. gr. starfsreglna E F T A -
dömstölsins hafa greinargeröir borist frâ eftirtöldum aöilum: 

Stefnanda. I fyrirsvari er Baldvin Hafsteinsson, hdf; 

Stefnda, rikisstjörn Islands. î fyrirsvari er Einar Gunnarsson lögfraeöingur, 
viöskiptaskrifstofu utanrikisräöuneytisins og honum til aöstoöar sem räögjafar eru Martin 
Eyjölfsson, lögfraeöingur, viöskiptaskrifstofu utanrikisräöuneytisins og Einar Magnüsson 
deildarstjöri lyfjamâla i heilbrigôis- og tryggingamâlarâôuneytinu; 

Rikisstjörn Hollands. î fyrirsvari sem umboösmenn eru Marc Fierstra og Corinna Wissels, 
lögffaeöilegir räögjafar i utanrikisrâôuneytinu; 

Rikisstjörn Noregs. I fyrirsvari sem umboösmaöur er Morten Goller, embastti 
Rikislögmanns; 

Rikisstjörn Stôra-Bretlands og Noröur Irlands ( her eftir "Rikisstjörn Bretlands"). î 
fyrirsvari sem umboösmaöur er John Collins, lagadeild fjârmâlarâôuneytisins og honum til 
aöstoöar David Pannick; 

Eftirlitsstofnun E F T A . î fyrirsvari sem umboösmaöur er Pâli Âsgrimsson, lögfraeöingur. 
lôgfraeôi- og framkvaemdasviôi; 

Framkvaemdasrjôm Evrôpubandalaganna ( hér eftir "Framkvaemdastjömin"). I fyrirsvari 
sem umboösmenn eru Richard Wainwright, aôalrâôgjafi, og Michael Shorter, sérffaeôingur 
frâ aöildarriki sem starfar fyrir framkvaemdastjômina samkvaemt sérstôku samkomulagi. 

Samtök verslunarinnar - Félag islenskra stôrkaupmanna 

22. Stefnandi byggir â bvi aô äkvöröun Lyfjaverösnefndar teljist vera stjômsyslufyrirmaeli, 
sem aetlaö er aö stjörna verôlagi lyfja sem aetluö eru mönnum, og eigi 1. gr. tilskipunarinnar bvi 
viô um âkvôrôunina. 
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23 Concerning the intention of the Directive, reference is made to thePreamble. The main 
goalof theDirective is to achieve transparency inthe criteria on which competent authorities 
base their decisions on prices. National pricing measures must be harmonized to prevent potential 
restrictions or distortions in trade of medicinal products. 

24 The plaintiff states that Article l ( l ) o f the Directive applies regardless of whether the 
measures are laid down by law,regulation or administrative action.It must be considered that the 
Directive prescribes in Art ic les2to5the methods the Member States may follow when making 
price decisions 

25 In Iceland, all marketing of prescription pharmaceuticals is subject to prior approval of 
the pharmaceutical prices and all price increases are subject to approval byapubl i c authority. 
The Pharmaceutical PricingCommittee is thus the competent authority withinthemeaningof 
Art ic les^and3of the Directive. 

26 furthermore, the Plaintiff considers that the Directive lists exhaustively in Art ic les2to5 
all national measures for controlling prices ofmedicinal products The case at hand is not covered 
hy Articles 4, 5, 6 and 7 of the Directive A decision such as the one in dispute must he 
considered in light of Art ic le2(2)of the Directive. 

^7. In accordance withthe objective of theDirective,the public authorities are obliged to 
publish in advance all requirements for applications for prices for medicinal products. The 
Plaintiffconsiders this understanding ofthe Directive to be in full conformity with the 
the Court ofJustice ofthe European Conmtunities(ECf)B 

^8 The PlaintifTsubmits that the disputed decision ofthe Pharmaceutical Pricing Committee 
i s a n onerous decision, ofthe type for which public authorities are obliged to state reasons, 
pursuant to the case law ofthe ECIB 

^9 The decision itselfw as not at all reasoned. The criteria that the prices of pharmaceuticals 
were too high in Iceland and that it was likely that expenditure would far exceed its limits unless 
measures weretakenwerepresented after the dispute arose. The Plaintiff contests that these 
criteria may be seen as legitimate criteria on which the disputed decision may be based 

30 Concerning these criteria, the Plaintiff points to the price differences between individual 
Member States ofthe European Cnion.furthermore, it is unclear whether important factors have 
been considered, such as increased longevity ofthe population and increase in the population of 
elderly people which, it is commonly accepted, increasespharmaceuticalcost. h i s further not 
clear whether the calculations include to some extent newer and more expensive pharmaceuticals, 
or the economizing which results frombetter and improved medicaltreatment in other areas of 
the health care system. 

31 The PlaintifTsubmits that,when making its disputed decision, the Pharmaceutical Pricing 
Committee has not taken into account objective criteria relating to the composition of prices, such 
as tumoverof pharmaceuttcals, transportexpenses, storage etc, andothercriteria which are 
directly related to the composition ofpricesofpharmaceuticals. The criteria used by the authority 
cannot be considered objective within the meaning ofthe Directive. 

See e.g. Case C-222/86 Union nationale entraîneurs et cadres techniques professionnels du 
football (Unecteß v Georges Heylens and others [ 1987| ECR 4097; Case C-249/88 Commission 
ofthe European Communities v Kingdom of Belgium (1991] ECR 1-1275. 

See footnote 3. 
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23. Visaö er til aöfaraoröa tilskipunarinnar um markmiö hennar. Mcginmarkmiö 
tilskipunarinnar er aö gera synilegar allar forsendur sem lögbaer yfirvöld leggja til grundvallar 
lyfjaverôsâkvôrôunum. /Etlunin er aö samraema innlendar râôstafanir sem lüta aô 
veröakvöröunum til aô koma i veg fyrir hugsanlegar takmarkanir eôa hindranir i viöskiptum meö 
lyf. 

24. Stefnandi nefhir aô 1. mgr. 1. gr. tilskipunarinnar gildi hvort sem slikar râôstafanir séu 
âkveônar meö lögum eôa stjômsyslufyrirmaelum. Telja veröi aö i 2. - 5. gr tilskipunarinnar sé 
maelt fyrir um bzer aôferôir sem aöildarrikjunum sc heimilt aô beita viô lyfjaverôsâkvarôanir. 

25. À îslandi se markaôssetning lyfseöilsskyldra lyfja hâô fyrirfram sambykki opinberra 
yßrvalda â lyfjaverôi og allar verôhaekkanir séu meô sama hactti hâôar sambykki opinbers aôila. 
Lyfjaverôsnefhd sé bvi lögbaert yfirvald i skilningi 2. og. 3. gr. tilskipunarinnar. 

26. Stefnandi telur aô i 2. - 5. gr. tilskipunarinnar séu tacmandi taldar pxr râôstafanir sem 
heimilt er aô gripa til til aô stjörna lyfjaverôi. Stefnandi telur 4., 5., 6. og 7. gr. tilskipunarinnar 
ekki koma til skoôunar î mâlinu. Äkvöröun eins og bâ sem âgreiningur er um i mâlinu verôi aô 
meta samkvaemt âkvaeôum 2. mgr. 2. gr. tilskipunarinnar. 

27. î samraemi viô yfirlyst markmiö tilskipunarinnar sé yfirvöldum skylt aô birta fyrirfram 
allar kröfur sem gerôar séu til lyfjaverôsumsôkna. Stefnandi telur bcnnan skilning vera i fullu 
samraemi viô dômaframkvaemd dömstöls Evröpubandalagsins (dömstöll E B ) . 4 

28. Stefhandi byggir â bvi aô hin umdeilda äkvöröun Lyfjaverösnefndar sé ipyngjandi 
äkvöröun og aô samkvaemt dômaframkvaemd dömstöls E B sé yfirvöldum skylt aô rôkstyôja slikar 
äkvaröanir. 5 

29. Äkvöröunin sjâlf var meô öllu örökstudd. ba?r forsendur fyrir âkvorôuninni aô verôlag 
lyfja â Islandi vaeri of hâtt og fyrirsjâanlcgt aô lyfjakostnaôur rikisins myndi aô ôbreyttu tara ûr 
bôndunum komu fram eftir aô âgreiningur kom upp um âkvôrôunina. Stefnandi hafnar bvi aô 
bessar forsendur verôi lagôar til grundvallar sem lögmactar forsendur fyrir hinni umdeildu 
äkvöröun. 

30. Aô bvi er lytur aô greindum forsendum bendir stefnandi â aô lyfjaverö sé mismunandi 
milli einstakra rikja Evröpusambandsins. bâ sé ôljôst hvort tillit hafi veriô tekiô til mikilvacgra 
bâtta eins og aukins langlifis bjôôarinnar og fjölgun eldri borgara, sem viôurkennt sé aô hafi i sér 
fôlgna aukningu â lyfjakostnaôi. bâ sé ekki ljôst hvort titreikningarnir taki aô cinhverju leyti tillit 
til nyrra og dyran lyfja eôa sparnaôar sem leiöir af betn og bacttari lyfjameôferô à ôôrum sviôum 
heilbrigôiskerfisins. 

31. Stefnandi heldur bvi fram aô viô hina umdeildu äkvöröun hafi Lyfjaverôsnefhd Iitiô fram 
hjâ hlutlaegum forsendum varôandi myndun lyfjaverôs. s.S. veltuhraôa lyfja. flutningskostnaô. 
lagerhald o.s.frv., svo og ôôrum forsendum sem beint varôa myndun lyfjaverôs. Forsendur bacr 
sem Lyfjaverôsnefhd byggôi â geti ekki talist hlutlaegar i skilningi tilskipunarinnar. 

Sjâ t.d. mal C-222/86 Union nationale entraîneurs et cadres techniques professionnels du 
football (Unecteft gegn Georges Heylens o.fl. | 1987) ECR 4097 (European Court Reports, b.c. 
dömasafn dömstöls EB); C-249/88 Framkvœmdastjôrnin gegn Be Iglu |1991| ECR 1-1275. 

Sjâ neôanmâlsgrein 3. 
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32. Furthermore, the plaintiff states that the disputed decision is a measure having equivalent 
effect to quantitative restrictions on imports under Article 11 E E A . In his view, the lack of 
transparency constitutes a breach of this provision. Reference is made to an opinion of an 
Advocate General of the E C J . 6 

33. The effect of the decision of the Pharmaceutical Pricing Committee is to reduce 
importers' income of a considerable share of pharmaceuticals and may cause importers to stop 
importing expensive pharmaceuticals and/or marketing new ones, as the low mark-up does not 
grant satisfactory profit and imports will not be profitable. It has also to be considered that the 
decision of the Pharmaceutical Pricing Committee was based on a wholesale mark-up which was 
at a minimum. According to the case law of the E C J , a measure having equivalent effect to a 
quantitative restriction is present when imported products cannot be sold at a reasonable price.7 

34. The possibility for individual importers to apply to the Pharmaceutical Pricing 
Committee for increases in the price of pharmaceuticals does not change the conclusion that the 
disputed decision is unlawful. The Plaintiff submits that it is contrary to the rules of the parties' 
being entitled to an objective assessment to require them to apply for permission for a price 
increase from the same entity that has decided that the price of the product concerned is to be 
decreased, in accordance with instructions from public authorities. 

35. The Plaintiff points out that neither the Directive nor the Icelandic legislation contains a 
provision which provides that the relevant authority may decrease previously-decided prices of 
pharmaceuticals by way of unilateral decision. It is irrelevant whether the decision is a general 
decision regarding all pharmaceuticals in a particular price category or a specific decision. The 
effects of the decision are the same, i.e. the rights of parties concerned granted by the provisions 
of the Directive are adversely affected. 

36. If this was not so, public authorities could easily avoid their obligation to provide a 
statement of reasons for a rejection of an application for a certain price if they could first 
authorize marketing of a pharmaceutical and then, by a review of the accepted price, decrease the 
price without having to comply with the requirements regarding a statement of reasons and ensure 
that parties concerned were aware of their right to remedies. 

37. With regard to the foregoing, the Plaintiff proposes the following answers to the 
questions referred to the E F T A Court: 

"1(a) This part of the question must he answered in the affirmative. A decision of the 
Pharmaceutical Pricing Committee, such as the one at issue in the main proceedings, 
must be considered to be an administrative measure intended to control the pricing of 
medicinal products, within the meaning of Article 1 of Directive 89/105/EEC and is 
thus, as such, covered by the provisions of the Directive. 

1 (b) This part of the question must be answered in the negative. A unilateral 
decision by a competent authority such as the one at issue in the main proceedings is 
not in conformity with the provisions of Council Directive 89/105/EEC. 

See footnote 3 and Opinion of Mr. Advocate General Tesauro delivered on 30 January 1991 in 
Case C-249/88 Commission of the European Communities v Kingdom of Belgium [1991] E C R 
1-1275. 

See footnote 3 and Case 181/82 Roussel Laboratoria BV and others v État néerlandais [1983] 
E C R 3849. 
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32. Stefnandi telur einnig aô hin umdeilda äkvöröun sé râôstôfun sem hafi sambaerileg âhrif 
og magntakmörkun â innflutningi sbr. 11. gr. EES-samningsins. Stefnandi telur aö skortur â bvi 
aô forsendur séu synilegar brjöti gegn âkvaeôinu og visar til âlits lögsögumamis dömstöls E B i bvi 
sambandi.6 

33. Âhrif akvöröunar Lyfjaverösnefndar eru bau aö tekjur innflytjenda af störum hluta lyfja 
skeröist og kann aô leiôa til pess aö innflytjendur haetti innflutningi dyrra lyfja og/côa 
markaössetningu nyrra lyfja, b a r sem hin läga âlagning skilar ekki âsaettanlegum hagnaöi og 
innflutningur veröur ekki fjârhagslega arôbaer. ï>â verôi aô hafa i huga aô äkvöröun 
Lyfjaverösnefndar sé byggô â heildsôluâlagningu sem var i lâgmarki. Dömstöll E B hefur taliô aô 
baô sé râôstôfun sem hafi sambaerileg âhrif og magntakmörkun â innfluttning begar ekki cr unnt 
aô selja innfluttar vörur meô viôunandi hagnaôi. 7 

34. J?aô aô einstakir lyfjainnflytendur hafi âtt bess kost aô saekja um haekkun â lyfjaverôi til 
Lyfjaverösnefndar breytir aô mati stefnanda ekki beirri niöurstööu aô hin umdeilda âkvôrôun sé 
ôlôgmaet. M telur stefnandi aô baô fâi ekki samrymst beim reglum, aô aôilar eigi rétt â hlutlacgu 
mati, aô burfa aô saekja um haekkun â verôi til bess aôila sem aô boôi yfirvalda hefur tekiô bâ 
âkvôrôun aô verô viökomandi vöru skuli laekkaô. 

35. Stefnandi bendir â aô hvorki i tilskipuninni né i hinum islensku lögum sé aô finna âkvaeôi 
sem heimili viökomandi yfirvaldi aô taka einhliöa âkvôrôun um aô laekka lyfjaverö frâ âôur 
âkvôrôuôu verôi. Engu breyti hvort äkvöröunin sé tekin heildstaett, bannig aô hûn taki til al Ira 
lyfja i âkveônum verôflokki, eôa sérstaett. Afleiôing âkvôrôunarinnar sé su sama, b c. a 0 

réttarstaôa sem aöilum er tryggô meô âkvaeôum tilskipunarinnar sé skert. 

36. E f komist vaeri aô annarri niöurstööu um betta efhi vaeri haegur vandi fyrir yfirvöld aô 
komast framhjâ beirri skyldu aô rôkstyôja synjun â markaössetningu lyfs â umbeônu verôi. meô 
bvi aô heimila fyrst markaössetningu bess en beita siôan endurskoôun â sam^yklctu verôi til bess 
aô fâ fram laegra verô, ân bess aô burfa aô uppfylla kröfur tilskipunarinnar um rökstuöning eöa 
veita viökomandi faeri â aô nyta sér viöeigandi réttarurraeôi. 

37. Meö hliôsjôn af framangreindu leggur stefnandi til eftirfarandi svôr viô spumingum beim 
sem beint hefur veriö til EFTA-dömstölsins: 

"1(a) Svara ver dur bessum tid spurningarinnar jälandi. Äkvöröun Lyfjaverösnefndar, 
eins og su, sem deilt er um i aàalmàlinu, telst vera stjôrnsyslujyrirmœli, sem er œûaô 
aô stjörna verôlagi lyfja, i skilningi 1. gr. tilskipunar raösins nr. 89/105/EBE ogfellur 
pvi sem slik undir àkvœài hennar. 

I ß ) Svara veröur pessum lià spurningarinnar neitandi. Einhliöa äkvöröun lôgbœrs 
yfirvalds eins og sü sem um er deilt i aàalmàlinu, samrymist ekki àkvœôum tilskipunar 
râôsins nr. 89/1057EBE. 

Sjâ neöanmalsgrein 3 og âlit lögsögumannsins Tesauro frâ 30. janûar 1991 i mâli C-249/88 
Framkvœmdastjôrnin v Belgiu [1991] E C R 1-1275. 

Sjâ neöanmalsgrein 3 og mal C-181/82 Roussel Laboratoria Bvo.ß. gegn État néerlandais 
[1983] E C R 3849. 
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1 (c) This part ofthe question must he answered in the negative. The fad that it was 
possible to apply for price increases for particular pharmaceuticals, despite the 
general decision to decrease wholesale prices, does not affect the answer to the 
question. 

With reference to the answer to the first question, [the plaintiff] considers that there is 
no need for the EFTA Court to answer [the second question] from the Reykjavik City 
Court. " 

The Government of Iceland 

38. The defendant, the Government of Iceland, is of the opinion that the Directive does not 
regulate the pricing itself of pharmaceutical products. Therefore, the Member States are free to 
adopt measures to control public health expenditure on medicinal products if these measures are 
not contrary to the general principles of the E E A Agreement, including the four freedoms. 

39. Referring to the Preamble to the Directive, as well as to its purpose and an explanatory 
document, the Government of Iceland submits that Article 2 and Article 3 of the Directive were to 
apply only in case of single medicinal products but not generally. The case at hand concerns a 
general wholesale price decrease of all prescribed pharmaceuticals above a certain price limit. 
Therefore, Article 2 and Article 3 of the Directive should not apply. 

40. The Government of Iceland states that, by its wording, Article 4 of the Directive does not 
cover a situation of a general price decrease. In case of a price decrease without a prior price 
freeze, undertakings are protected by Article 3 and all efforts to interpret Article 4 as covering 
such a situation would deprive undertakings of the protection of Article 3. This would be contrary 
to the aim of the Directive. 

41. Furthermore, undertakings are also protected by Article 11 E E A if the official 
interference with prices in pharmaceuticals is regarded as constituting a measure equivalent to a 
quantitative restriction. 

42. Should the Directive be found applicable by the E F T A Court, the Government of Iceland 
submits, with reference to the Preamble to and Article 4 of the Directive, that the Member States 
have in any case the right to control prices of medicinal products inter alia by decreasing 
allowable prices. 

43. Concerning the question whether the decision is compatible with Article 11 E E A , the 
Government of Iceland emphasizes that the decision was based on a special study showing that 
the drug prices in Iceland were 20% to 117% above the average wholesale prices in Denmark, 
Sweden and Norway. 

44. Referring to the case law of the E C J , the Government of Iceland argues that a price 
control system does not in itself constitute a measure having an equivalent effect to a quantitative 
restriction.8 According to that case law, it is for the plaintiff to establish that the prices approved 
by the competent authorities do not enable those products to be sold at a reasonable profit due to 
the structure and amount of production costs and the expenses and charges relating to import, or 
that the sale of imported products becomes impossible as a result of the price decision.9 

See footnote 6. 

See footnote 3. 
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1(c) Svara veröur pessum liö spurningarinnar neitandi. Paö, aö unnt var aô sœkja 
um hœkkun ä veröi einstakra lyfja prâtt fyrir hina almennu lœkkun â heildsöluveröi, 
hefur engin âhrif à svariö. 

Meö visan til pess svars sem geftö var viö fyrstu spumingunni telur /stefnandi/ ekki 
pörf â aö [EFTA-dômstollinn svari siöari spumingunni] sem Héraôsdômur 
Reykjavikur hefur beint Iii dömstölsins. " 

Rikisstjörn Islands 

38. Stefndi, rikisstjörn Islands, telur aö tilskipunin maeli ekki fyrir um verölagningu lyfja. 
Aöildarrikin geti bvi öhindraö beitt raöstöfunum til aö stjörna opinberum ütgjöldum til lyfjamâla 
aö bvi tilskildu aö bessar râôstafanir fari ekki gegn meginreglum EES-samningsins. b â m. 
reglunum um fjôrfrelsiô. 

39. Meô visan til aöfaraoröa tilskipunarinnar, tilgangs hennar og tiltekins skyringartexta. 
byggir rikisstjörn Islands â bvi aô äkvaeöum 2. og 3. gr. sé aetlaô aô taka til einstakra lyfja en 
ekki til lyfja almennt. Mäl b a ö sem hér cr til umfjöllunar lytur aô almennri laekkun â 
heildsöluveröi allra lyfseöilsskyldra lyfja sem kosta meira cn 3.000 kr. Âkvaeôi 2. og 3. gr. 
tilskipunarinnar eiga bvi ekki viô. 

40. Rikisstjörn Islands telur aö 4. gr. tilskipunarinnar taki ekki til almennrar vcrölackkunar. 
Pegar um er aö raeôa verölaskkun, ân bess aô âôur hafi veriô gripiö til veröstöövunar, veitir 3. gr. 
tilskipunarinnar fyrirtaskjum vernd. Viôleitni til aô tülka 4. gr. svo aö hün näi til slikra tilvika 
myndi koma i veg fyrir vernd 3. gr., en baö faeri gegn tilgangi tilskipunarinnar. 

41. Auk bess veitir 11. gr. EES-samningsins fyrirtaekjum vernd. ef opinber afskipti af 
lyfjaverôi eru talin til räöstafana sem hafa sambaerileg âhrif og magntakmarkanir â innflutningi. 

42. Romist EFTA-dômstôllinn aô beirri niöurstööu aô tilskipunin eigi viô i mâlinu, byggir 
rikisstjörn Islands â bvi. meô visan til aöfaraoröa tilskipunarinnar og 4. gr. hennar, aô 
aôildarrikjunum sé i öllu falli heimilt aô stjörna lyfjaverôi, meôal annars meô b>vi aô laekka 
leyfilegt verô. 

43. Aô bvi cr lytur aô spumingunni um baô hvort äkvöröunin fâi samrymst 11. gr. E E S -
samningsins leggur rikisstjörn Islands âherslu â aô äkvöröunin hafi byggst â serstökum 
samanburöi sem hafi synt aô lyfjaverö â îslandi vaeri 20-117% haerra en mcôalheildsôluverô i 
Danmôrku, Svibjôô og Noregi. 

44. Rikisstjörn Islands visar til döma dömstöls E B og heldur bvi fram aô râôstafanir til aô 
stjörna lyfjaverôi fell ekki sjâlfkrafa i sér râôstafanir sem hafa sambaerileg âhrif og 
magntakmarkanir â innflutningi.8 Samkvaemt dômum dömstölsins er baô stefnanda aô syna fram 
â aô ekki sé haegt aô selja vöru meô eôlilegum hagnaôi â bvi verôi sem sambykkt hefur veriô af 
lögbaerum yfirvöldum, vegna framleiôslukostnaôar og kostnaôar og gjalda sem tengjast 
innflutningi, eöa aô äkvöröun um lyfjaverö leiôi til bess aô sala innfluttra vara verôi ômôguleg. 9 

Sjâ neöanmalsgrein 6. 

Sjâ neöanmalsgrein 3. 
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45. In the case at hand, the plaintiff has not provided the competent authorities or the E F T A 
Court with such an analysis. 

46. The Government of Iceland suggests answering the questions as follows: 

"La The provisions of the Directive are not applicable to the situation referred to in 
the question. 

Lb The decision referred to is not in contradiction to the Directive, since its 
provisions do not apply to the situation at hand. 

1. c Since the provisions of the Directive do not apply to the situation, the question 
needs not be answered. 

2. a Since the Directive is not applicable to such a decision, the question needs not 
be answered. 

2.b Since the Directive not applicable to such a decision, the questions needs not 
be answered. " 

The Government of the Netherlands 

47. In the opinion of the Government of the Netherlands, the objective of the Directive is 
modest. Reference is made to the Preamble and to the main objective of the Directive, which is 
transparency. The goal ofthe Directive does not affect the policies of those Member States which 
rely primarily upon free competition to determine the price of medicinal products. Furthermore, 
there is no effect on price-setting nor on determination of social security schemes in the Member 
States. 

48 It is submitted that the decision of the Pharmaceutical Pricing Committee is a general 
decision because it relates to all pharmaceutical products. Accordingly, the decision does not fall 
within the ambit of Article 2 of the Directive, but is covered by Article 4 of the Directive. 

49. According to the Government of the Netherlands, the wording of Article 4 of the 
Directive does not preclude this provision covering decisions imposing general price reductions as 
well as general price decisions containing the fixing of prices at their present level. The scope of 
Article 4 of the Directive would be very limited if it was only to apply to a price freeze in the 
strictest sense. The competent authorities would be able to achieve a similar result by refusing 
permission for a price increase under Article 3. 

50. In many States, the determination of maximum prices for pharmaceutical products may 
concern both products in general and products in particular. 

51. The Government of the Netherlands states that Article 4 of the Directive does not 
preclude a unilateral decision. It would seriously affect national policies on price-setting for 
pharmaceuticals if such a decision were to be made dependent on an application. 

52. The possibility under Article 4(2), under which the holder of a marketing authorization 
for a medicinal product may apply for a derogation from a price freeze if this is justified by 
particular reasons, has no bearing on the answers to question 1 a and 1 b. 
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45. Stefnandi hefur ekki synt fram â slik atriöi i mâli bessu, hvorki fyrir lögbaerum 
yfirvöldum né fyrir EFTA-dômstôlnum. 

46. Rikisstjörn Islands leggur til eftirfarandi svör viô spurningunum: 

"La Âkvœdi tilskipunarinnar taka ekki til peirrar adstödu sem i spumingunni 
greinir. 

1. b Greind äkvöröun er ekki i ôsamrœmi vid tilskipunina, par sem âkvœdi hennar 
taka ekki til peirrar adstödu sem um er fjallaà i mâlinu. 

Le Par sem âkvœdi tiskipunarinnar taka ekki til adslödunnar parf ekki ad svara 
spumingunni. 

2. a Par sem tilskipunin tekur ekki til slikrar äkvördunar parf ekki ad svara 
spumingunni. 

2.b. Par sem tilskipunin tekur ekki til slikrar äkvördunar parf ekki ad svara 
spumingunni. " 

Rikisstjörn Hollands 

47. Rikisstjörn Hollands telur markmiö tilskipunarinnar takmarkaö og visar til til aöfaraoröa 
tilskipunarinnar og meginmarkmiös hennar, sem er gagnsaei. Stcfhumiö tilskipunarinnar hafa ekki 
âhfi â stefhu beirra aöildarrikja bar sem lyfjaverö âkvarôast fyrst og fremst af frjâlsri samkeppni. 
Pâ hefur tilskipunin ekki âhrif â verölagningu og âkvôrôun almannatrygginga i aöildarrikjunum. 

48. Rikisstjörn Hollands telur aö âkvôrôun Lyfjaverösnefndar sé almenn äkvöröun bar sem 
htm lytur aö lyfjum almennt. Pvi falli äkvöröunin ekki undir âkvaeôi 2. gr. tilskipunarinnar, 
heldur eigi 4. gr. tilskipunarinnar viö. 

49. Rikisstjörn Hollands telur aô orôalag 4. gr. tilskipunarinnar ütiloki ekki aö henni sé beitt 
um almennar äkvaröanir um aö laekka verô meô sama haetti og um almennar äkvaröanir um 
veröstöövun miöaö viö tiltekiô verô. Âkvaeôi 4. gr. vaeri mjög takmarkaö ef baö taeki aöeins til 
veröstöövunar i brengstu merkingu orôsins. Lögbaer yfirvöld gactu näö fram sömu niöurstööu 
meö bvi aö hafna umsökn um haekkun â verôi lyfs samkvaemt 3. gr. tilskipunarinnar. 

50. I mörgum rikjum getur staöfesting â hamarksverö! lyfja tekiö hvort sem er til lyfja 
almennt eöa einstakra lyfja. 

51. Rikisstjörn Hollands heldur bvi fram aô 4. gr. tilskipunarinnar komi ekki i veg fyrir aô 
einhliöa äkvöröun sé tekin. Paö heföi veruleg âhrif â innlenda stefhu um verölagningu lyfja ef slik 
äkvöröun yrôi aöeins tekin i kjölfar umsöknar. 

52. Sü heimild sem handhafa markaösleyfis er veitt i 2. mgr. 4. gr. til aö saekja um 
undanbâgu frâ verstöövun ef sérstôk rök maela meö bvi hefur engin âhrif â svörin viö spumingum 
1 a og b. 
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53 The Government ofthe Netherlands suggests answering the questions as follows: 

^ ^ ^ ^ / ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

^ ^ ^ ^ / ^ ^ ^ 

/ .^ C ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ v ^ ^ ^ ^ ^ ^ ^ / ^ ^ ^ ^ 

^ v ^ ^ ^ B ^ ^ ^ ^ ^ 

^ ^ ^ ^ ^ ^ 

The Government ofNnrway 

54 ^ C ^ v ^ ^ ^ ^ ^ ^ ^ argues mat a literal interpretation of Article I would 
apparently imply that any measuretocontrol pricesof medicinal products is coveredby the 
Directive. The Government of Norway argues against this kind of interpretation of Article l o f 
the Directive and states that the decision is not covered by the scope of the Directive.Articles^to 
7 o f the Directive only concern the various procedural requirements with which national measures 
must comply.Ifameasure falls outside the scope of these provisions,Article l o f the directive, 
which only refers to these provisions, does not in itself answer the question of which procedural 
rules apply,if any. 

55 Consequently, States are free to employ methodsof regulating pricesotherthanthose 
described in the Directive, subject to the limitations of Article I I E E A No specific procedural 
requirements apply to such methods 

56 The Government ofNorway argues that none ofthe provisions ofthe Directive directly 
regulates a situation where the competent authority unilaterally decides to impose a general 
decrease in prices It follows from the wording of Articles 2 and 3 that only individual 
applications related to specific products are concerned.Ageneral decrease in prices like the one 
in question is not covered by these provisions.The only provision providing rules fbrageneral 
measure is Articled,which governs general price freezes 

57 furthermore, Article^applies only whereanew product is placed on the market The 
contested decision concerns the price ofall products currently on the market.In the opinion ofthe 
Government of Norway, the contested decision falls outside the scope of Article 2 of the 
Directive 

58 Following the wording of Article 3 of the Directive, the provision applies only to 
applications for price increases for individual products inasituation where the marketer wishes 
toincreasethepriceofaproductcurrently onthcmarket Thecontesteddeeisionconcemsa 
general decrease in prices,whereas Article3concems applications for increases in the prices of 
individual products This distinguishes thecontested decision from the measure regulated by 
Article3 In the opinion of the Government of Norway,the contested decisionfalls outside the 
scope of Article3 

59 The measure described in Art ic le4of the Directive resembles the decision in question in 
that both are general in scope atrd have been adopted unilaterally The difference is that Articled 
appliesonly toapr ice freeze , andnot to adecision to reduceprices. This distinguishes the 
contested decision from the measure regulated b y A r t i c l e 4 . I n the opinion of the Government of 
Noivvay,the contested decision falls outside the scope of Articled 
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53. Rikisstjörn Hollands leggur til aô spumingunum verôi svaraô meô eftirfarandi haetti: 

"fSJvara skal spumingu La neitancii (...). 

fSJvara skal spumingu l.b jâtandi (...). 

Spurning Le (...) hefur engin âhrif â svörin vid spuringum 1. a og l.b, eins og 
rikisstjörn Hollands leggur til aà peim sé svaraô. 

Meô hliôsjôn af pvi svari sem lagt er til viô fyrri spumingunni parf ekki aô fjalla um 
siôari spurninguna. " 

Rikisstjörn Noregs 

54. Rikisstjörn Noregs heldur bvi fram, aô tülkun 1. gr. i samraemi viô orôanna hljôôan 
virôist leiôa til beirrar niöurstööu aô allar râôstafanir til aô stjörna verôi lyfja falli undir 
tilskipunina. Rikisstjörn Noregs maelir gegn slikri tülkun â 1. gr. tilskipunarinnar og telur aô 
äkvöröunin falli ekki undir efhissviô tilskipunarinnar. Akvaeôi 2.-7. gr. tilskipunarinnar maela 
aöeins fyrir um tilteknar mâlsmeôferôarreglur sem innlendar râôstafanir verôa aô fullnaegja. E f 
râôstôfun fellur utan efhissviôs âkvaeôanna veitir 1. gr. tilskipunarinnar. sem visar til 2.- 7. gr.. 
ekki sjâlfstaett svar viô bvi hvort og pâ hverjar mâlsmeôferôarreglur eigi viô. 

55. Pvi geta riki beitt ôôrum aôferôum viô stjôrn lyfjaverôs en beim sem maelt er fyrir um i 
tilskipuninni, bö aô teknu tilliti til âkvaeôa 11. gr. EES-samningsins. Engar sérstakar kröfur um 
mâlsmeôferô eru gerôar til slikra aôferôa. 

56. Rikisstjörn Noregs heldur bvi fram aô ekkert af àkvacôum tilskipunarinnar mach fyrir um 
bâ aöstööu aô lögbaert yfirvald taki einhliöa âkvôrôun um aô lyfjaverö skuli laekka. Samkvaemt 
oröalagi 2. og 3. gr. eiga pser aöeins viô um einstakar umsöknir sem lùta aô tilteknum lyfjum. 
Almenn verôlaekkun, eins og sü sem mâliô fjallar um, fellur ekki undir bessi âkvaeôi. Paô er 
einungis 4. gr., sem fjallar um veröstöövun, sem maslir fyrir um reglur sem lùta aô almennum 
âkvôrôunum. 

57. Auk bess tekur 2. gr. tilskipunarinnar aöeins til pess er nytt lyf cr markaôssctt. Hin 
umdeilda âkvôrôun lytur aô verôi al Ira lyfja sem cru begar â markaôinum. Rikisstjörn Noregs 
telur aô 2. gr. tilskipunarinnar taki ekki til hinnar umdeildu âkvôrôunar. 

58. Samkvaemt oröalagi 3. gr. tilskipunarinnar â âkvaeôiô aöeins viô um umsöknir um 
haekkun â verôi einstakra lyfja, begar handhafi markaösleyfis ôskar eftir haekkun â verôi lyfs sem 
hefùr begar veriô markaôssctt. Hin umdeilda âkvôrôun lytur aô almennri verôlaekkun. en 3. gr. 
lytur aô umsöknum um verôhaekkanir â tilteknum lyfjum. Petta greinir hina umdeildu âkvôrôun 
frâ bvi sem maelt er fyrir um i 3. gr. tilskipunarinnar. Rikisstjörn Noregs telur aô hin umdeilda 
âkvôrôun falli ekki undir âkvaeôi 3. gr. tilskipunarinnar. 

59. Râôstôfun beirri sem lyst er i 4. gr. tilskipunarinnar svipar til peirrar âkvôrôunar sem um 
er fjallaô, bar sem i bâôum tilvikum er um aô raeôa almennar, einhliöa äkvaröanir. Munurinn er 
pô sâ, aô 4. gr. tekur aöeins til veröstöövunar en ekki til âkvôrôunar um aô laekka verô. Petta 
greinir hina umdeildu âkvôrôun frâ beirri râôstôfun sem maelt er fyrir um i 4. gr. Rikisstjörn 
Noregs telur aô hin umdeilda âkvôrôun falli ekki undir âkvaeôi 4. gr. tilskipunarinnar. 
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60 TheGovemmentofNor^vay points out mat me question whether anational measure 
constitutes aquantitative restrictionon imports orameasurehavingequivalenteffect thereto 
must be answered by assessing A r t i c l e l l E E A . 

6 i . The object of the Directive is only to ensure that all concerned can verify that national 
measures do not constitute such restrictions. It is thus of crucial importance that the Directive is 
not interpreted so as to impose material restrictions on the Member States'freedom to set prices 
within the limitations of A r t i c l e l l E E A . 

62 Tosupport this interpretation, reference is made to thePreamble to theDirective. The 
object iveoftheDirectiveistoensurethatal lconcemedmay verify that nationalmeasures to 
control prices are in accordance with A r t i c l c l l E E A . The Directive is not intended to define the 
limits ofpossible methods ofregulating the pricing of pham^aceuticals. 

63 Furthermore, it is clearly stated in the Preamble that national policies on price-setting are 
not affected by the requirements set out in the Directive except in so far as is necessary to attain 
transparency The Directive cannot he read as setting out an exhaustive list of possible methods 
of regulating prices of pharmaceuticals by the Member States.Suchareading would be contrary^ 
to the freedom granted to the Member States in the Preamble to the Directive 

64. In addition, the Preamble aclmowledges that future harmonization of such measures must 
take place progressively This means that the Member States may currently use their discretion in 
finding the most suitable methods for achieving the overriding goalof controlling public health 
expenditures and ensuring the availability of adequate supplies of medicinal products at a 
reasonable cost 

65 The GovernnientofNor^vay points out t h a t . u n d e r A r t i c l e 7 E E A . t h e legal effect o f a 
directive is that the Member States are required to adopt national legislation that implements the 
primary objectives of the directive Inthe opinion of the GovernmentofNorway.therelevant 
Icelandic legal provisions are clearly in conformity with the objectives ofthe Directive in question 
here 

66 Alternatively, the Government of Norway states that the Directive may be seen as 
providing procedural rules fbracatalogue of methods for regulating prices more or less by way 
of exemplification, so that other methods must be treated in the same manner as the method set 
out in the Directive that they most closely resemble 

67 ShouldtheDirectiveberoundapplicable. theGovemmentof Norway states that the 
measure described in Art ic le4is the most comparable of all the measures in the Directive to the 
onein question. Apr i ce freeze will.over time.have the same effect asageneral reductionin 
prices. Given the tendency of prices and incomes to increase overtime, a price freeze will 
eventually induce a reduction in real prices of pharmaceuticals. Therefore, the decision in 
question is in many ways comparable to the measure regulated by Articled. 

68 The macro-economic justification for the decision can be seen in the fact that prices of 
pharmaceuticals in Iceland were excessive compared to those in other Nordic countries. 
Consequently,the relevant Icelandic provisions and the contested decision are in accordance with 
Article4ofthe Directive 
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60. Rikisstjörn Noregs bendir â aö spumingunni um baö hvort innlend râôstôfun teljist til 
magntakmarkana à innflutningi eôa räöstafana sem hafa sambaerileg âhrif veröi aö svara meö 
hliösjön af 11. gr. EES-samningsins. 

61. Markmiö tilskipunarinnar er aöeins aô tryggja baô aö allir beir sem hlut eiga aô mâli geti 
fullvissaö sig um aö binar innlendu râôstafanir leiôi ekki til slikra takmarkana â innflutningi. baô 
er bvi mikilvaegt aö tilskipunin sé ekki tülkuö bannig aö hün takmarki efhislega heimildir 
aöildarrikjanna til veröakvaröana innan bess ramma sem 11. gr. EES-samningsins setur beim. 

62. Ti l stuönings bessari tülkun er visaö til aöfaraoröa tilskipunarinnar. Markmiö 
tilskipunarinnar er aö tryggja baö aö allir beir sem hlut eiga aô mâli geti fullvissaö sig um aö 
innlendar râôstafanir til aô stjörna verôi séu i samraemi viô 11. gr. EES-samningsins. 
Tilskipuninni er ekki astlaô aô skilgreina basr aôferôir sem beita mâ viô stjôm â lyfjaverôi. 

63. Einnig kemur baô skyrt fram i aôfaraorôunum aô kröfur tilskipunarinnar hafi ekki âhrif â 
verölagsstefhu aöildarrikjanna, nema aô bvi marki sem börf er â til aô auka upplysingastreymi. 
Ekki er unnt aô skyra tilskipunina svo aô hün telji taemandi pser râôstafanir sem aôildarrikjum er 
heimilt aô nota til aô stjörna lyfjaverôi. Slik skyring vaeri andstaeô feim heimildum sem 
aôildarrikjunum eru tryggôar i aôfaraorôum tilskipunarinnar. 

64. bâ kemur fram i aôfaraorôunum aô frekari samhaefing bessara räöstafana veröi aô gerast 
stig af stigi. A f bvi leiöir aô enn sem komiô er hafa aöildarrikin svigrüm til aô meta hverjar 
aôferôir séu heppilegastar til aô nâ pvi meginstefhumiôi aô stjörna ütgjöldum til heilbriôgismâla 
og tryggja naegilegt lyfjaffamboô â sanngjômu verôi. 

65. Rikisstjörn Noregs bendir â aô samkvaemt 7. gr. EES-samningsins séu âhrif tilskipunar 
bau aô aöildarriki skuli aölaga innlenda löggjöf bannig aô tilskipun aô meginmarkmiö hennar 
nâist. Rikisstjörn Noregs telur aô bau islensku lagaâkvaeôi sem hér skipta mâli séu greinilega i 
samraemi viô markmiö beirrar tilskipunar sem um raeöir. 

66. Ti l vara heldur rikisstjörn Noregs bvi fram, aô lita megi svo â aö tilskipunin maeli fyrir 
urn mâlsmeôferôarreglur fyrir tilteknar râôstafanir til verôstjômunar, nânast eins og i daemaskyni, 
bannig aö meô râôstafanir sem ekki eru nefhdar i tilskipuninni veröi aö fara samkvaemt peim 
reglum sem eiga viö um râôstafanir sem b^r likjast hvaö mest. 

67. Veröi tilskipunin talin eiga viö i mâlinu byggir rikisstjörn Noregs ä pvi, aô râôstôfun sü 
sem maelt er fyrir um i 4. gr. tilskipunarinnar sé heist sambaerileg viö bâ râôstôfun sem hér um 
raeöir. begar til lengri tima er litiö hefur veröstöövun sömu âhrif og almenn verôlaekkun. E f tckiö 
er miö af beirri tilhneigingu aö verö og tekjur aukst meô timanum mun veröstöövun aô lokum 
leiôa til laekkunar â raunverôi lyfja. bvi er äkvöröun sü sem hér um raeöir aö mörgu leyti 
sambaerileg viö bâ râôstôfun sem maelt er fyrir um i 4. gr. tilskipunarinnar. 

68. Greina mâ bjööhagslegar forsendur akvöröunarinnar i beirri staöreynd aö lyfjaverö â 
Island! var mjög hâtt i samanburöi viö lyfjaverö â nokkrum hinna Noröurlandanna. bvi eru 
islensku akvaeöin og hin umdeilda âkvôrôun i samrasmi viö 4. gr. tilskipunarinnar. 

198 



Chapter III. Decisions ofthe Court: Case E-2/98 

69. The Government of Norway proposes that the E F T A Court answer the questions from 
Reykjavik City Court as follows: 

"Council Directive 89/105/EEC does not apply to (he circumstances set out in question 
la. The decision must thus be viewed as being in conformity with the Directive. For this 
reason it is unnecessary to address questions lc. 2a and 2b. 

Council Directive 89/105/EEC cannot be interpreted to the effect that a unilateral 
decision by a competent authority, such as the one referred to in question la, amounts 
to a rejection by the authority for marketing of a pharmaceutical product at a 
particular price. For this reason it is unnecessary to address question 2b. " 

The Government of the United Kingdom 

70. The Government of the United Kingdom also makes reference to the Preamble to the 
Directive. The Directive does not prohibit Icelandic law from authorising the Committee to take a 
unilateral decision reducing the price of all relevant pharmaceuticals because the concern of the 
Directive is transparency. It would be surprising if the Directive were to prohibit a unilateral 
reduction of prices, when the Directive recognizes that a general price freeze may be imposed. 

71. Article 6 of the Directive does not require Member States to adopt a "positive list" 
system. The purpose of Article 6 is to specify transparency requirements if a Member State 
decides to adopt such a system. Such a system is not necessarily a practical and less onerous 
measure than a general reduction of pharmaceutical prices as a means of limiting or restricting 
State expenditure on pharmaceutical products. 

72. The transparency requirements imposed under Articles 2 and 3 do not apply to unilateral 
decisions to reduce pharmaceutical prices generally because these provisions concern approval of 
prices and decisions on price increases taken in each case by reference to the circumstances of the 
specific product. A unilateral reduction of prices is generally not taken by reference to the 
circumstances of the specific product but by reference to general economic conditions and the 
impact of pharmaceutical prices on public health. Furthermore, these provisions concern 
decisions taken by reference to an application. 

73. In the view of the Government of the United Kingdom, the unilateral decision to decrease 
the wholesale prices of all relevant pharmaceuticals is more closely analogous to a price freeze 
within the scope of Article 4. Therefore, the transparency requirements which must be satisfied 
by the Committee in the present case may be no more onerous than those contained in Article 4. 

74. The Government of the United Kingdom states that the transparency requirement in 
Article 4 would not apply if a company was to apply for price increase for particular products. 
Such a situation is covered by Article 3. 

75. Article 2 paragraph 2 does not apply to a unilateral decision by a competent authority to 
reduce pharmaceutical prices for all products. 

76. The Government of the United Kingdom submits that the questions must be answered as 
follows: 

"(1) Directive 89/105/EEC does not prohibit Icelandic law from authorising the 
Committee to take a unilateral decision reducing the price of all relevant 
pharmaceuticals. 
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69. Rikisstjörn Noregs leggur til aô EFTA-domstöllinn svari spumingum Héraôsdôms 
Reykjavikur svo: 

"Tilskipun râdsins 89/105/EBE tekur ekki til peirra adstœdna sem lyst er i spumingu 
la. Lila verdur svo â ad äkvördunin sé i samrœmi vid tilskipunina. Pvi er ekki 
naudsynlegt ad fjalla um spumingar 1 c. 2 a og 2 b. 

Tilskipun râdsins 89/105/EBE verdur ekki tûlkuà svo ad einhliàa âkvôràun lôgbœrs 
yfirvalds, eins og sü sem greind er i spumingu la, teljist synjun â markadssetningu lyfs 
à tilteknu verdi. Pad er pvi ekki naudsynlegt ad fjalla um spumingu 2b. " 

Rikisstjörn Bretlands 

70. Rikisstjörn Bretlands visar einnig til aöfaraoröa tilskipunarinnar. Tilskipunin kemur ekki 
i veg fyrir aö meô islenskum lögum sé nefhdinni heimilaô aô laekka verö allra tiltckinna lyfja meô 
einhliöa âkvôrôun, enda stefhir tilskipunin aöeins aô bvi aö auka gagnsaei. Paö vaeri undrunarefni 
ef tilskipuninn kaemi i veg fyrir slika einliöa verôlaekkun par sem tilskipunin gerir râô fyrir aö 
beita megi almennri veröstöövun. 

71. Äkvasöi 6. gr. tilskipunarinnar leggja ekki bâ skyldu â hendur aôildarrikjunum aô facra 
lyf i sérstaka skrâ. Tilgangiir 6. gr. er aö maela fyrir um kröfur um gagnsaei ef aöildarriki âkveôur 
aô taka upp slikt kerfi. Ekki er sjâlfgefiô aô slikt kerfi sc hagkvaemari og minna ibyngjandi 
râôstôfun en almenn laekkun lyfjaverôs, til aô takmarka eöa minnka rikisütgjöld til lyfjamâla. 

72. Paer kröfur sem gerôar eru um gagnsaei i 2. og 3. gr. tilskipunarinnar taka ekki til 
einhliöa âkvarôana um aö laekka lyfjaverö almennt, bar sem bessi âkvaeôi taka til sambykkis â 
lyfjaverôi og âkvarôana um veröhaekkanir lyfja sem teknar eru i einstökum mâlum miöaö viô 
aöstaeöur sem varôa tiltekin lyf. Einliôa verôlaekkun er almennt ekki tekin meö hliösjön af 
aöstaeöum sem varöa tiltekin lyf heldur meö visan til almennra efnahagslegra skilyrôa og âhrifa 
lyfjaverôs â almannaheilbrigôi. Auk bess taka âkvaeôin til âkvarôana sem teknar eru i kjôlfar 
umsôknar. 

73. Rikisstjörn Bretlands er beirrar skoôunar aô einhliöa âkvôrôun um aô laekka 
heildsöluverö allra tiltekinna lyfja sé Iikari veröstöövun, sem fjallaö er um i 4. gr. 
tilskipunarinnar. Peer kröfur sem gerôar eru um gagnsaei og sem Lyfjaverôsncfhd vcrôur aô 
uppfylla i bessu mâli, mega bvi ekki vera meira ibyngjandi en basr sem taldar cru i 4. gr. 
tilskipunarinnar. 

74. Rikisstjörn Bretlands telur aô kröfur Ipxr sem gerôar eru i 4. gr. um gagnsaei eigi ekki 
viô ef fyrirtaeki saekir um veröhaekkun â tilteknu lyfi. î bvi tilviki eiga âkvaeôi 3. gr. 
tilskipunarinnar viô. 

75. Akvaeôi 2. mgr. 2. gr. tekur ekki til einhliöa âkvôrôunar sem lôgbaert yfirvald tekur um 
aö laekka verö â öllum lyfjum. 

76. Rikisstjörn Bretlands telur aô spumingunum verôi aô svara meô eftirfarandi haetti: 

"(1) Tilskipun 98/105/EBE kemur ekki i veg fyrir ad ad med islenskum lögum sé nefnd 
heimilaô aô lœkka verd allra tiltekinna lyfja med einhliàa âkvôrôun. 
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(2) The transparency requirements of Article 2 ofthe Directive do not apply to such a 
decision. 

(3) The transparency requirements which must he satisfied by the Committee can be no 
more onerous than those contained m Article 4: 

(a) To carry out a periodic review of whether the macro-economic conditions 
justify the unilateral price reduction: 

(b) To consider within 90 days (extended by 60 days where appropriate) an 
application by any particular company for a derogation from the general price 
reduction and to give a reasoned decision on that application. 

(4) However if it is possible for a company to apply for price increases for particular 
products, despite the general decision to decrease wholesale prices, the transparency 
requirements in Article 4 would not apply. That is because any such application for a 
price increase would attract the transparency provisions of Article 3. " 

The E F T A Surveillance Authority 

77. The EFTA Surveillance Authority is of the opinion that medicinal products are governed 
inter alia by Articles 11 and 13 E E A . In light of the wording of the questions put by the national 
court, it is not necessary and in fact not possible, on the basis of the facts available to the 
Authority, to consider the compatibility of the general measure to lower wholesale prices of 
medicines with Article 11 and 13 E E A . 

78. The E F T A Surveillance Authority points out that the decision in dispute is a general one. 
Furthermore, it is submitted that the decision by the Pharmaceutical Pricing Committee 
constitutes a "national measure" and that its purpose is to "control the prices of medicinal 
products". Thus the decision falls under the scope of the Directive. 

79. According to the wording of Article 2 and Article 3. certain procedural requirements are 
triggered only after an application for a certain price or an increase in price of a medicinal 
product has been submitted to the competent authority. 

80. The E F T A Surveillance Authority notes that no such application has been submitted to 
the Pharmaceutical Pricing Committee in the case at hand. Thus, read in isolation and applying 
textual interpretation, the circumstances described in the question of the national court fall 
outside the scope of application of Articles 2 and 3 of the Directive. 

81. The limited objective of the Directive, the wording of the relevant provisions and the 
preparatory documents lead to the conclusion that the rather vague objectives, supplemented by 
the fact that further harmonization measures were envisaged, restrict the scope for a progressive 
teleological interpretation based purely on the purpose of the Directive. 

82. Consequently, the Authority is of the opinion that, since no individual application for a 
price or price increase has been submitted to the relevant authority, support in the wording of 
Articles 2 and 3 of the Directive is lacking as regards the case at hand. 

83. The preparatory documents indicate that the intention to introduce procedural 
requirements, such as an elaborate statement of reasons and indication of available remedies, 
applies only in relations to price controls on individual medicinal products. 
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(2) Krö fur 2. gr. tilskipunarinnar um gagnsœi taka ekki til slikrar äkvördunar. 

(3) Kröfur pœr um gagnsœi sem Lyfjanefnd verdur ad uppfylla mega ekki vera meira 
ipyngjandi en pœr sem taldar eru i 4. gr. tilskipunarinnar: 

(a) ad kanna reglulega hvort pjodhagslegar forsendur réttlœti hina einhliàa 
ver à lœkkun: 

(b) aà taka til meàferàar, innan 90 daga frests (sem framlengjâ mà um 60 daga i 
serstökum tilvikum) umsôkn frâ hverju pvi fyrirtœki sem sœkir um undanbâgu 
frâ hinni almennu veràlœkkun og taka röksludda âkôràun um umsôknina. 

(4) Ef fyrirtœki getur sôtt um veràhœkkun â tilteknum lyfjum prâtt fyrir hina almennu 
âkvôrôun um aô lœkka heildsöluverö eiga kröfur 4. gr. um gagnsœi ekki viô. Âkvœdi 3. 
gr. um gagnsœi taka til slikrar umsôknar. " 

Eftirlitsstofnun E F T A 

77. Eftirlitsstofnun E F T A telur aô lyf falli m a. undir âkvaeôi 11. og 13. gr. E E S -
samningsins. Meô hliôsjôn af oröalagi spuminga beirra sem Héraôsdômur Reykjavikur hefur 
boriô undir EFTA-dômstôlinn og meô hliôsjôn af mâlavaxtalysingu beirri sem fyrir liggur er 
hvorki nauôsynlegt né môgulegt aô meta hvort hin almenna râôstôfun aô laekka heildsöluverö 
lyfja samrymist äkvaeöum 11. og 13. gr. EES-samningsins. 

78. Eftirlitsstofnun E F T A bendir â aô hin umdeilda âkvôrôun sé almenn âkvôrôun. 
Âkvôrôun Lyfjaverösnefndar er "innlend râôstôfun" og markmiö hennar er aö "stjörna verôi 
lyfja". Äkvöröunin fellur bvi undir efhissviö tilskipunarinnar. 

79. Samkvaemt oröalagi 2. og 3. gr. tilskipunarinnar verôa âkveônar mâlsmeôferôarreglur 
virkar i kjölfar bess aö umsökn um tiltekiö lyfjaverö, eöa umsökn um veröhaekkun â tilteknu lyfi, 
berast lögbaeru yfirvaldi. 

80. Eftirlitsstofnun E F T A bendir â aô bess konar umsökn hafi ekki borist Lyfjaverôsnefhd i 
mâli bvi sem hér um raeöir. Samkvaemt textaskyringu â âkvaeôunum, ân tengsla viö önnur 
âkvaeôi, falla aöstaeöur pœr sem lyst er i spumingu Héraôsdôms Reykjavikur ekki innan 
gildissviös 2. og 3. gr. tilskipunarinnar. 

81. Markmiö tilskipunarinnar, sem er takmarkaö. oröalag beirra âkvaeôa sem mâli skipta og 
undirbüningsgögn styôja bâ niöurstööu aö hin fremur öljösu markmiö tilskipunarinnar og baö aö 
frekari samraeming var fyrirhuguö, takmarki svigrüm til framsaekinnar markmiöstülkunar. 
byggöri eingöngu â markmiöum tilskipunarinnar. 

82. Par sem ekki var um paà aô raeöa aô einstakar umsöknir um lyfjaverö eöa veröhaekkanir 
baerust Lyfjaverôsnefhd, telur Eftirlitsstofnun E F T A ekki naeg rök til aô beita äkvaeöum 2. og 3. 
gr. tilskipunarinnar i mâlinu. 

83. Undirbüningsgögn gefa til kynna aö sü aetlun aô setja mâlsmeôferôarreglur, s.s. reglur 
um rökstuddar äkvaröanir og tilkynningar um lagaürraeöi, hafi aöeins nâô til beirra 
verôrâôstafana sem lùta aô einstökum lyfjum. 
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84 The EETASurveil lance Authority is of the opinion that the provisions of these Articles, 
whicbdeal withindividualadministrative decisions, donot apply toageneraldectsionon the 
lowering ofwholesale prices of medicinal products. 

85 Concerning Article 4.the EETASurveil lance Authority argues that this provision 
^^seemstoeoveron ly theTreez ing"of prices at the prevailing price level. General decisions 
on the loweringof prices whicharesubsequentlyfixedat that level seetn nottobecovered. 
Nevertheless.the Authority is ofthe opinion that the provisions ofthis Article must be construed 
to apply also to such general decisions. 

86 TheintentionoftheContractmg Parties t o t h e E E A Agreement, hy incorporating the 
transparency Directive into the Agreement, was to provide economic operators with some 
minnttum procedural guarantees / ^^B^/^ in the event ofaprice freeze.from the perspective of 
the economic operators.aprice freeze at the prevailing price level i sa l e s s burdensome measure 
thanageneral price cut and the fixing o f a p r i c e a t a l o w e r level than that prevailing It would 
thus seem contrary to the mtentionof the ContractmgParties for thelattertofalloutside the 
scope of any of the specific provisions of the transparency Directive 

87 Therefore, the words"pricefreeze"within the meaning of Article4cannot be interpreted 
so narrowly that they only c o v e r a ^ ^ ^ ^ of the prevailing price level Ageneral decision on 
thelowermgof prices which a r e ^ ^ / ^ s u b s e q u e n t l y fixed at that lower pricelevelmust be 
regarded as amounting to a^price freeze" within the meamng of Article 4 ofthe Directive 
Otber^vise.the States might easilycircumvent their obligations to provide minimumprocedural 
guaranteesunderArticle4simply by adopting general pricingdecisionscontainingmodestor 
mmor price cuts instead offreezing prices at the prevailing level 

88 The EETASurveil lance Authority submits that Article4would be leff without any real 
practical value should one accept that the States could escape the procedural requirements set out 
thereinsimply by opting for the more onerousmeasure. i.e. theloweringof prices rather than 
fixing them ataprevailing price level 

89 Regardingletterbofthefirstquestion. it will beforthenational court toascertain. 
basing itselfon all the factual circumstances of the case whether, asamatter of E E A law.the 
procedural requirements contained in Artie le4of the transparency Directive have been breached 
and. if so.what consequences that may have under national administrative law. 

90 furthermore, the E E T A Surveillance Authority points out that Article 4(2) of the 
Directive provides for the possibilityofindividualapplicationsforpriceincreasesof particular 
products and applies to applications foraderogationfromaprice freeze within the meaning of 
the Directive 

91 In light of the discussion and conclusion with regard to the non-applicability of Articles^ 
and 3 to the factual circumstances of the case at hand, the E E T A Surveillance Authority 
considers it unnecessary to giveasubstantive answer to the second question, as that question is 
based on the premise that Article 2(2)of the Directive is applicable 
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84. Eftirlitsstofnun E F T A telur aô âkvaeôi (Dessara greina. sem fjalla um einstaka 
stjôrnsysluâkvôrôun, eigi ekki viô um almenna âkvôrôun um laskkun heildsôluverôs lyfja. 

85. Aô bvi er lytur aô 4. gr. tilskipunarinnar heldur Eftirlitsstofnun E F T A bvi fram aô svo 
virôist sem âkvasôiô taki prima facie aöeins til veröstöövunar miôaô viô gildandi verô. Almenn 
âkvôrôun um verölaskkun, sem siôan verôur gildandi verô, virôist ekki falla undir 4. gr. 
Eftirlitsstofnun E F T A telur bö aô skyra verôi 4. gr. svo aô âkvasôiô taki einnig til slikrar 
almennrar âkvôrôunar. 

86. Meô bvi aô taka tilskipunina inn i EES-samninginn var baô astlun samningsaöila aô 
tryggja beim sem stunda viöskipti lâgmarks mâlsmeôferôarreglur. m a. ef gripiô vasri til 
veröstöövunar. Frâ sjônarmiôi beirra sem stunda viöskipti er veröstöövun miôaô viô gildandi 
verô ekki eins ibyngjandi râôstôfun og almenn verölaskkun og siôan veröstöövun â lasgra verôi en 
âôur gilti. Paô virôist bvi andstaett astlun samningsaöila ef siôargreind râôstôfun telli titan viô 
efnissviô âkvasôa tilskipunarinnar. 

87. bvi verôur hugtakiö "veröstöövun" î 4. gr. tilskipunarinnar ekki ttilkaô svo bröngt aô 
baô taki aöeins til b c ' r r a r aöstööu aô lyfjaverö haidist öbreytt. Almenn äkvöröun um 
verölaskkun, sem siôan er i raun beitt veröstöövun â, veröur bvi aö teljast til veröstöövunar i 
skilningi 4. gr. tilskipunarinnar. A ô ôôrum kosti gastu riki auôveldlega komist fram hjâ skyldum 
um lâgmarks mâlsmeôferôarreglur samkvasmt 4. gr. tilskipunarinnar. meô bvi aö taka almennar 
äkvaröanir um övcrulegar verôlaskkanir i staô bess aô beita veröstöövun miôaô viô gildandi verô. 

88. Eftirlitsstofnun E F T A telur aô 4. gr. heföi ekkert raunhasft gildi ef viôtirkennt vasri aö 
riki gastu komist fram hjâ kröfum beim sem par cru settar um malsmeöferö meô bvi aô beita 
râôstôfun sem er meira ibyngjandi. b c. meô bvi aô laskka verô i staö bess aö giipa til 
veröstöövunar miôaô viô gildandi verö. 

89. Aö bvi er lytur aö b liô fyrri spurningarinnar, tekur Eftirlitsstofnun E F T A fram aô baô 
sé hlutverk Héraôsdôms Reykjavikur aô meta, aô teknu tilliti til staôreynda mâlsins hvort aô 
EES-rétti hafi veriô brotiö gegn beim kröfum um malsmeöferö sem 4. gr. tilskipunarinnar gerir 
og bâ hvaôa afleiôingar baô hafi aô innlendum stjôrnsyslurétti. 

90. bâ bendir Eftirlitsstofnun E F T A â aô 2. mgr. 4. gr. tilskipunarinnar geri râô fyrir beim 
möguleika aô einstaklingar geti sott um veröhaekkun â tilteknum lyfjum. Greinin fjallar um 
umsöknir um undanbâgur frâ veröstöövun i skilningi tilskipunarinnar. 

91. Meô visan til umfjöllunar Eftirlitsstofnunar E F T A og beirrar niöurstööu aô 2. og 3. gr. 
tilskipunarinnar eigi ekki viô i mâlinu, telur Eftirlitsstofhunin ekki börf â aô svara efnislega siôari 
spumingunni, bar sem spumingin byggist â beirri forsendu aô 2. mgr. 2. gr. tilskipunarinnar 
verôi beitt um âlitaefhiô. 
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92. The E F T A Surveillance Authority proposes answering the questions as follows: 

"l.a Circumstances as described in question la of the request for an advisory 
opinion fall within the scope of the Act referred to in point 9 of Chapter XIII of Annex 
II to the Agreement on the European Economic Area (Council Directive 89/105/EEC of 
21 December 1988 relating to the transparency of measures regulating the prices of 
medicinal products for human use and their inclusion in the scope of national health 
insurance systems). 

Articles 2 and 3 of the Directive, being provisions dealing with individual 
administrative decisions, do not apply to a general decision on the lowering of 
wholesale prices of medicinal products. 

b. Such a decision is in conformity with the Directive if the procedural 
requirements set out in Article 4 thereof are observed. Therefore, a review shall take 
place, at least annually, to ascertain whether the macro-economic conditions justifying 
the decision are still present. 

c. The existence of national procedures, whereby it is possible to apply for a price 
increase for particular products despite a general decision to decrease wholesale 
prices, as foreseen in Article 4(2) of the Directive, must be regarded as a prerequisite 
for the conformity of such a general decision with the Directive. 

2. In view of the answer to the first question there is no need to answer the second 
question. " 

The Commission of the European Communities 

93. The Commission of the European Communities refers to the aim and purpose of the 
Directive. The Member States must ensure transparency and accord certain procedural 
guarantees to all involved in the market in medicinal products whilst remaining free to pursue 
national pricing policies. 

94. The Commission of the European Communities points out that Article 1 of the Directive 
is drafted in broad terms to cover any national pricing measure. This extensive approach finds 
confirmation in the motivation set out in the Directive's recitals. These refer to national pricing 
arrangements for medicinal products in comprehensive and general terms. 

95. The Directive should, therefore, be interpreted as applying to a unilateral decision of a 
pricing authority of the type taken by the Pharmaceutical Pricing Committee on 22 November 
1996. 

96. In the opinion of the Commission, it is appropriate to distinguish the provisions covering 
individual measures to control prices (Articles 2 and 3) from those covering general measures 
(Articles 4 and 5). 

97. Only Article 4 can apply in the circumstances because the decision in question is of a 
general nature, introducing a price cut to all prescribed pharmaceuticals of a particular category. 
Moreover, the objectives underlying the price cut are also general in nature, namely to reduce the 
prices of pharmaceuticals to the public and State expenditure on pharmaceuticals. 

202 



III, kafli. Äkvaröanir dömstölsins: Mal E-2/98 

92. Eftirlitsstofnun E F T A leggur til aô spurningunum verôi svaraô meô eftirfarandi haetti: 

"l.a Gerd sü sem visaö er til i 9 tl. IXXX. kafla II. vidauka vid EES-samninginn 
(tilskipun râdsins 89/105/EBE, frâ 21. desember 1988, urn gagnsœjar râôstafanir er 
varda verölagningu lyfja sem œtluà eru mönnum og patttöku innlendra sjükratrygginga 
i greidslu peirra) tekur til tilvika eins og peirra sem lyst er i spumingu la. 

Âkvœdi 2. og 3. gr. tilskipunarinnar taka ekki til almennrar äk\>ördunar um ad lœkka 
heildsöluverö lyfja, par sem âkvœàin taka aöeins til einstakra stjôrnsysluâkvaràana. 

b. Äkvöröun eins og sü sem um rœàir i mâlinu samrymist àkvœàum 
tilskipunarinnar ef fariô er aô mâlsmeàferàarreglum 4. gr. tilskipunarinnar. Pvi 
veröur aö fara fram könnun â pvi, einu sinni â âri hiö minnsta, hvort pjôôhagslegar 
forsendur fyrir äkvöröuninni séu enn fyrir hendi. 

c. Lita verôur svo â aô almenn âkvôrôun af pvi tagi sem um rœàir i mâlinu 
samrymist âkvœàum tilskipunarinnar pvi aàeins aô landslöggjöf tryggi leiàir til aô 
sœkja um verôhœkkun â tilteknum lyfjum prâtt fyrir almenna âkvôrôun um lœkkun 
heildsöluverös, eins og gert er râà fyrir i 2. mgr. 4. gr. tilskipunarinnar. 

2. Meà hliôsjôn af svarinu viô fyrri spumingunni parf ekki aô svara siôari 
spumingunni. " 

Framkvaemdastjôrn Evröpubandalagsins 

93. Framkvaemdastjôrn Evröpubandalagsins visar til tilgangs og markmiôa tilskipunarinnar. 
Aöildarrikin skulu tryggja gagnsaei og sjâ til bess aô allir beir sem hafa hagsmuna aô gaeta â 
lyfjamarkaôi geti byggt à tilteknum mâlsmeôferôarreglum. Aöildarrikin hafa bô âfram heimild til 
aô koma i framkvaemd stefhu sinni um stjôrn â verôi lyfja. 

94. Framkvasmdastjörnin bendir â viôtaskt orôalag 1. gr. tilskipunarinnar sem tekur 
samkvaemt orôum sinum til allra innlendra räöstafana til aö stjörna veröi lyfja. Svo viötaekar 
heimildir styöjast einnig viö b^r forsendur sem visaö er til i aöfaraoröum tilskipunarinnar og 
fjalla um innlenda stjôrn à lyfjaverôi meô almennum og heildstasôum haetti. 

95. Pvi verôur aô tûlka tilskipunina svo aô hün taki til einhliöa âkvôrôunar yfirvalds eins og 
âkvôrôunar beirrar sem Lyfjaverôsnefhd tök bann 22. november 1996. 

96. Framkvasmdastjörnin telur aô gera verôi greinarmun ä beim äkvaeöum tilskipunarinnar 
sem taka til einstakra âkvarôana sem aetlaô er aô stjörna lyfjaverôi (âkvaeôi 2. og 3. gr. 
tilskipunarinnar) og peina, âkvaeôa sem taka til almennra räöstafana (äkvasöi 4. og 5. gr. 
tilskipunarinnar). 

97. Paô er eingöngu 4. gr. tilskipunarinnar sem getur âtt viô um tilvik mâlsins, par sem 
äkvöröunin sem um er raett er almenn âkvôrôun um aô laekka verö allra lyfseöilsskyldra lyfja i 
tilteknum flokki. Markmiö verölaekkunarinnar eru einnig almenns eölis, p.e. aö laekka lyfjaverö til 
almennings og laekka rikisütgjöld til lyfjamâla. 
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98. The procedural differences between Articles 2 and 3 and Article 4 are based on the fact 
that, in the situations covered by the Articles 2 and 3, the applicant challenges individual 
administrative decisions, whilst in cases under Article 4 he seeks an exemption from a general 
administrative measure. 

99. Following this approach, the Commission argues that it is not appropriate to apply 
Articles 2 and 3 to the circumstances in question. This position is confirmed by the practical 
impossibility of envisaging Article 2 operating as a procedure for a bundle of individual and 
product-specific measures. In this regard, it is to be borne in mind that in both Articles 2 and 3 
the decision on the price is taken following an application by a marketing authorization holder. 
Articles 2 and 3 do not provide for a procedure if an already-fixed price is unilaterally reduced at 
a later stage by a general measure. 

100. The Commission considers that "price freeze" should be given a broader interpretation 
within the context of Article 4, to mean a fixing of prices at a certain level, be that at the level 
applying at the time the freeze is introduced, or at a higher or lower level. 

101. It would not be consistent to adopt a strict interpretation of "price freeze": this would 
exclude the type of price cut in question from the ambit of Article 4. The wording of Article 4(1) 
may be taken in support of the interpretation that in this context a "freeze" may also encompass a 
decrease in prices, as it is implicit in that wording that any such increase or decrease is then 
subsumed in the "freeze". In the present circumstances, it must be borne in mind that, due to the 
operation of the national pricing arrangements, a "price freeze" in its more standard meaning was 
effectively already in place before the decision of 22 November 1996. In the absence of authority 
to increase prices following an individual application, prices were already frozen. Moreover, any 
decision rejecting such an application as part of a general policy of freezing prices at existing 
levels would not fall under Article 4, but under Article 3 of the Directive. Therefore, in the 
present circumstances, there would be no need for a general decision imposing a price freeze in 
the standard sense, whereas the only type of unilateral general measure within the meaning of 
Article 4 would be one fixing a general increase or decrease in prices. 

102. Should it nevertheless be concluded that a narrow interpretation must be given to the 
notion of "price freeze" in Article 4, the Commission submits in the alternative that the 
procedural and transparency requirements there laid down should in any case apply by analogy to 
the national measure. Articles 2-7 of the Directive cannot be seen as setting out an exhaustive list 
of national measures, thereby excluding and rendering illegal any other national price control 
measure not explicitly foreseen in the Directive. 

103. Concerning the question whether such a unilateral decision is in conformity with the 
Directive 89/105/EEC, it should be appreciated that the conformity in question is conformity with 
the procedural and transparency requirements laid down in Article 4 of the Directive. The taking 
of the pricing decision itself and the substance of that decision, forming as they do part of 
national policies on price-setting should not as such be affected, in so far as the procedural and 
transparency requirements are met. A unilateral decision will therefore be in conformity with the 
Directive if the procedural and transparency requirements laid down by Article 4 are met. 

104. Question lc concerns the relevance of the existence of the possibility of applying for 
price increases for particular products in derogation from a general decision to decrease 
wholesale prices. As such, this is closely linked to the answer to Question lb, since the possibility 
of applying in exceptional circumstances for a derogation from the general measure is one of the 
procedural principles explicitly foreseen in Article 4(2) of Directive 89/105/EEC. The existence 
or non-existence of such a possibility is therefore relevant in applying the answer to Question lb. 
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Ill, kafli. Äkvaröanir dömstölsins: Mal E-2/98 

98. Sâ munur sem er â mâlsmeôferôarreglum annars vegar i 2 og 3. gr tilskipunarinnar og 
hins vegar i 4. gr. tilskipunarinnar byggist â bvi aô i tilvikum sem 2. og 3. gr. taka til mötmaelir 
umsaekjandi einstakri stjôrnsysluâkvôrôun, en i malum sem 4. gr. tekur til er um aô raeôa umsôkn 
um undanbâgu frâ almennum stjôrnsyslufyrirmaclum. 

99. Samkvaemt bessu telur Framkvaemdastjômin aô 2. og 3. gr. tilskipunarinnar taki ekki til 
tilvika beirra sem um er fjallaö. Sü afstaôa faer frekari stuôning î bvi aô ekki er raunhaeft aô Uta â 
2. gr. tilskipunarinnar svo aô hün fjalli um mälsmeöferö â samsafhi einstakra räöstafana sem 
lùta aô tilgreindum lyfjum. Ekki verôur litiô fram hjâ bvi aô samkvaemt 2. og 3. gr. 
tilskipunarinnar skal äkvöröun tekin i kjölfar umsôknar markaôsleyfishafa. Âkvaeôin maela ekki 
fyrir um mälsmeöferö i bvi tilviki aö âôur âkveôiô verö sé meô einhliöa âkvôrôun laekkaô frâ bvi 
sem âôur var. 

100. Framkvaemdastjômin telur aô skyra verôi hugtakiö "veröstöövun" i 4. gr. 
tilskipunarinnar rümt, bannig aô baô taki til veröstöövunar miôaô viô âkveôiô verô, hvort sem 
um er aô raeôa paö verô sem i gildi er begar gripiö er til verôstôvunarinnar, eöa haerra eôa lacgra 
verö. 

101. Paô vaeri ekki samraemi i bvi aô skyra hugtakiö "veröstöövun" ^röngt; slik skyring 
myndi leiôa til bess aô verôlaekkun eins og sü sem um er fjallaö felli ekki undir âkvaeôi 4. gr 
tilskipunarinnar. Orôalag 1. mgr. 4. gr. styôur bâ tülkun aô i bessu samhengi taki "veröstöövun" 
einnig til verölaekkunar, bar sem baô er undirskiliô aô slik haekkun eôa laekkun à verôi falli siôan 
undir veröstöövunina. î bessu mâli verôur aô lita til Jsess, aô vegna bess hvemig lyfjaverôi var 
stjômaô var "veröstöövun" i almennri merkingu orôsins i raun fyrir hendi âôur en äkvöröunin frâ 
22. november 1996 var tekin. Pegar ekki er haegt aô haekka verô i kjölfar einstakra umsökna er i 
raun um veröstöövun aö raeôa. Pâ verôur aô lita til pess aô äkvaröanir sem hafna umsöknum um 
haekkun verôs meô hliôsjôn af almennri veröstöövun miôaô viô gildandi verôlag, myndu ekki falla 
undir 4. gr. tilskipunarinnar, heldur 3. gr. hennar. î bvi tilviki sem fjallaö er um i mâlinu vaeri bvi 
engin bôrf â almennri verôstôôvunarâkvôrôun, i viôurkenndri merkingu bess orôs, en eina 
einhliöa äkvöröunin i skilningi 4. gr. tilskipunarinnar, vaeri âkvôrôun sem fastsetti almenna 
haekkun eôa laekkun â verôi. 

102. E f bröng tülkun â hugtakinu "veröstöövun" i 4. gr. tilskipunarinnar verôur ofan â, byggir 
Framkvaemdastjômin â bvi til vara aô pœr kröfur sem gerôar eru til mâlsmeôferôar og 
upplysingastreymis i greininni eigi viô meô lögjöfhun um hina innlendu âkvôrôun. Âkvaeôi 2.-7. 
gr. tilskipunarinnar telja ekki taemandi pœr innlendu râôstafanir sem heimilar cru, og ütiloka bvi 
ekki, eöa lysa ölögmastar, aôar verôstjôrnunaraôferôir sem ekki eru sérstaklega taldar upp i 
tilskipuninni. 

103. Viô mat â pvi hvort einhliöa äkvöröun eins og sü sem hér er fjallaö um samrymist 
tilskipun râôsins 89/105/EBE, verôur aô hafa i huga aô baô samraemi sem spurt er um er 
samraemi viö kröfur 4. gr. tilskipunarinnar um mälsmeöferö og gagnsaei. Veröäkvöröunin själf og 
efhi peirrar âkvôrôunar, sem fellur undir stefhu aöildarrikjanna um stjôrn â lyfjaverôi, veröa ekki 
fyrir âhrifum, aö bvi tilskildu aö kröfur äkvaeöisins um mälsmeöferö og gagnsaei séu virtar. 
Einhliöa äkvöröun samrymist bvi tilskipuninni ef kröfur 4. gr. tilskipunarinnar um mälsmeöferö 
og gagnsaei eru uppfylltar. 

104. Spuming 1c fjallar um baö hvort baö skipti mâli aö unnt sé aô saekja um haekkun â verôi 
einstakra lyfja brâtt fyrir hina almennu laekkun â heildsöluveröi. Pessi spuming tengist svarinu 
viö spumingu 1 b, bar sem sérstaklega er gert räö fyrir bvi i 2. mgr. 4. gr. aô saekja megi um 
undanbâgu frâ hinum almennu stjörnsyslufyrirmaelum i undantekningartilvikum. Paö skiptir bvi 
mâli i sambandi viö svariö viö spumingu 1 b hvort betta er haegt eöa ekki. 
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Chapter III. Decisions of the Court: Case E-2/98 

105. The Commission proposes that the reply to the questions submitted by Reykjavik City 
Court should be as follows: 

"1(a) Council Directive 89/105/EEC, in particular Article 4, applies to 
circumstances where a competent authority, empowered to approve the maximum 
prices of pharmaceuticals, decides, on its own motion, to decrease hy 2.65% the 
wholesale prices of all prescribed pharmaceuticals which are subject to provisions 
regarding marketing authorization following the approval by a competent authority of 
a certain price, and which are subject to provisions regarding authority to increase 
prices, following the approval thereof by a competent authority, and which cost more 
than 3000 Icelandic crowns, for the purpose of lowering the prices of pharmaceuticals 
to the public in accordance with prices in neighbouring countries and to reduce State 
expenditure on pharmaceuticals. 

1(b) Such a unilateral decision by a competent authority is in conformity with 
Council Directive 89/105/EEC in so far as it meets the procedural and transparency 
requirements laid down in Article 4. 

1(c) The answer to the question is affected by the possibility of applying for price 
increases for particular products in derogation from a general decision to decrease 
wholesale prices, since this is one of the procedural principles explicitly foreseen in 
XrWe o/CowMc;/ Ä9//0J/EEC 

2(a) Article 2(2) of Council Directive 89/105/EEC is not to be interpreted to the 
effect that a unilateral decision by a competent authority, such as the one referred to in 
Question 1, amounts to a rejection by the authority for marketing of a pharmaceutical 
product at a particular price. 

2(b) Given the answer to Question 2a, there is no need to answer Question 2b. " 

Carl Baudenbacher 
Judge Rapporteur 



III, kafli. Äkvaröanir dömstölsins: Mal E-2/98 

105. Framkvaemdastjômin leggur til efntirfarandi svör viô spurningum Héraôsdôms 
Reykjavikur: 

"1(a) Tilskipun râdsins 89/105/EBE, sérstaklega 4. gr. tilskipunarinnar. tekur til 
pess tilviks ad lögbeert yßrvald, sem œtlad er ad sampykkja hâmarksverô lyfja tekur ad 
eigin frumkvœài äkvördun um ad lœkka um 2,65% heildsöluverö allra lyfseöilsskyldra 
lyfja. sem hâô eru lagaâkvœôum um heimild til markadssetningar aö fengnu sampykki 
lôgbœrra yßrvalda um verö og leyß til verôhœkkana ad fengnu sampykki lôgbœrra 
yßrvalda. og sem kosla meira en 3.000 islenskar krônur. i peima tilgangi aö lœkka 
lyfjaverö til almennings til samrœmis viô paö sem gerist i nägranna/öndunum og draga 
ür ütgjöldum rikisins til lyfjamâla. 

1(b) Slik einhliàa âkvôrôun lôgbœrs yfirvalds samrymist tilskipun ràôsin.s 
89/105/EBE ad svo miklu leyti sem hün uppfyllir kröfur 4. gr. tilskipun arinnar um 
mälsmeöferö og upplysingaflœôi. 

1 (c) Pad ad unnt sé ad sœkja um hœkkun â veröi einstakra lyfja prâtt fyrir hina 
almennu lœkkun â heildsöluveröi hefur âhrif â svariö viö spumingunni. par sem 
sérstaklega er mœlt fyrir um slikt i mâlsmeôferàarreglum 2. mgr. 4. gr. tilskipunar 

2(a) Âkvœdi 2. mgr. 2. gr. tilskipunar 89/105 EBE verdur ekki tülkad svo. ad 
einhliàa äkvördun lôgbœrs yfirvalds, eins og sü sem greinir i fyrri spumingunni. teljisl 
synjun â markadssetningu lyfs â tilteknu verdi. 

2(b) Med hliôsjôn af svari vid spumingu 2(a) parf ekki ad svara spumingu 2(b). " 

Carl Baudenbacher 
framsögumaöur 
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Chapter III. Decisions ofthe Court: Case E-3/98 

Case E-3/98 

Rainford-Towning 

(Request for an advisory opinion from 
Verwaltungsbeschwerdeinstanz des Fürstentums Liechtenstein 

(Administrative Court for the Principality o f Liechtenstein)) 

(Right of establishment - Residence requirement for 
managing director of a company) 

Advisory Opinion o f t h e Court, 10 December 1998 207 
Report fo r the Hearing 221 

Surnmary o f the Advisory Opinion 

1. It must be borne in mind when 
interpreting the EEA Agreement that the 
objective of the Contracting Parties was 
to create a dynamic and homogeneous 
European Economic Area. Admittedly, 
there are differences in the scope and 
purpose of the EEA Agreement as 
compared to the EC Treaty, and it 
cannot be ruled out that such differences 
may, under specific circumstances, lead 
to differences in the interpretation. But 
where parallel provisions are to be 
interpreted without any such specific 
circumstances being present, 
homogeneity should prevail. 

2. The rules of equal treatment 
prohibit not only overt discrimination 
based on nationality but also all covert 
forms of discrimination which, by 
applying other distinguishing criteria, 
achieve in practice the same result. 
National rules under which a distinction 
is drawn on the basis o f residence are 
liable to operate mainly to the detriment 
of nationals of other Contracting Parties, 
as non-residents are in the majority of 
cases foreigners. 

3. Neither the compliance with 
national legislation by the managing 
director nor the control of such 
compliance by the public authorities 
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Rechtssache E-3/98 

Rainford- 7owning 

Verwaltungsbeschwerdeinstanz des Fürstentums Liechtenstein 

(Niederlassungsrecht - Wohnsitzerfordernis flir den Geschäftsführer einer Gesellschaft) 

Gutachten des Gerichtshofs, 10. Dezember 1998 207 
Sitzungsbericht 221 

Zusammenfassung des Gutachtens 

1. Bei der Auslegung des EWR-
Abkommens muss in Betracht gezogen 
werden, dass die Zielsetzung der 
Abkommensparteien ' darin bestand, 
einen dynamischen und homogenen 
Europäischen Wirtschaftsraum zu 
schaffen. Allerdings bestehen 
Unterschiede zwischen EWR-
Abkommen und EG-Vertrag mit Bezug 
auf den Anwendungsbereich und die 
Ziele. Es kann nicht ausgeschlossen 
werden, dass solche Differenzen unter 
besonderen Umständen zu 
Unterschieden in der Auslegung fuhren 
können. Wenn indes parallele 
Bestimmungen ohne Vorliegen solcher 
spezifischer Umstände auszulegen sind, 
sollte der Homogenität Vorrang 
eingeräumt werden. 

2. Die Vorschriften über 
Gleichbehandlung verbieten nicht nur 
offene Diskriminierungen aufgrund der 
Staatsangehörigkeit, sondern auch jede 
Form der versteckten Diskriminierung, 
welche durch die Anwendung anderer 
Unterscheidungsmerkmale als der 
Staatsangehörigkeit tatsächlich zum 
gleichen Ergebnis fuhrt. Nationale 
Regeln, die nach dem Wohnsitz 
unterscheiden, haben eine Tendenz, sich 
zum Nachteil von Angehörigen anderer 
Abkommensparteien auszuwirken, da es 
sich bei Personen ohne Wohnsitz im 
Inland in der Mehrzahl der Fälle um 
Ausländer handelt. 
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Chapter ttf O c r o n s of m^ 

would seem to be dependent on tbe 
physical presence of tbe managing 
director, and it w o u l d s e e m t o b e e v e n 
less dependent on bis place of residence 

4 As regards justification on 
grounds of public pol icy,as envisaged in 
Article 3 3 E E A , it must be held that, in 
so far as it may justify special treatment 
of foreignnat ionals who are subject to 
tbe E E A Agreement, recourse to tbe 
concept ofpubl ic policy presupposes, in 
any event, theexistence, in additionto 
tbe perturbation of tbe social order 
which any infringement of tbe law 
involves, of a genuine and sufficiently 
serious threat affecting one of the 
fundamental interests of society. i t does 
not appear from the documents in the 
case that any such interest is liable to be 
a f f e c t e d i f t h e o w n e r o f a n u n d e r t a k i n g 
is free to appoint, for the purpose of 
exercising that undertakings trade, a 
managingdirector who does not reside 
in the State concerned 

5 With regard to A r t i c l e l l E E A , 
it is noted that the residence requirement 
at issue is indeed not intended as a 
safeguard measure pursuant to that 
provision With regard to the E E A 
Council Declaration on free movement 
of persons, which concerns a possible 
prolongation of thetrans i t ional periods 
laid down in Protocol 15 to the E E A 
Agreement and safeguard measures 
pursuant to A c t i c l e l l 2 E E A in the light 
of the Special situation of Liechtenstein 
a s a s m a l l c o u n t r y , it is noted tbat tbat 
Declaration does not p r o v i d e a b a s i s f o r 
maintaining provisions such as the one 
at band, and tbat tbe Government of 
Liechtenstein has not invoked the 
Declaration in order to justify tbe 
provision at issue in tbe main 
proceedings 
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3. Während die physische 
Anwesenheit des Geschäftsführers nicht 
gewährleistet, dass die Behörden die von 
ihnen angeforderten Informationen 
erhalten, ist es einem Geschäftsführer 
durchaus möglich, alle notwendigen 
Informationen zu liefern, ohne physisch 
anwesend zu sein. 

4. Was eine Rechtfertigung 
aufgrund der öffentlichen Ordnung nach 
Artikel 33 EWRA betrifft, so muss 
festgehalten werden, dass eine Berufung 
auf das Konzept der öffentlichen 
Ordnung zur allfälligen Rechtfertigung 
einer besonderen Behandlung von EWR-
Ausländern zusätzlich zur Störung der 
gesellschaftlichen Ordnung, die jede 
Rechtsverletzung nach sich zieht, in 
jedem Fall das Vorhandensein einer 
echten und schwerwiegenden 
Bedrohung eines der grundlegenden 
Interessen der Gesellschaft voraussetzt. 
Im vorliegenden Fall ergibt sich aus den 
Akten nicht, dass ein derartiges Interesse 
beeinträchtigt wird, wenn es dem 
Inhaber eines Unternehmens freisteht, 
zur Führung des Geschäftsbetriebs 
dieses Unternehmens einen 
Geschäftsführer zu ernennen, der nicht 
im betreffenden Staat Wohnsitz hat. 

5. Hinsichtlich Artikel 112 EWRA 
genügt es, festzuhalten, dass das 
fragliche Wohnsitzerfordernis gemäss 
den von der Regierung des Fürstentums 
Liechtenstein gegebenen Informationen 
tatsächlich nicht als Schutzmassnahme 
im Sinne dieser Bestimmung betrachtet 
wird. Hinsichtlich der Erklärung des 
EWR-Rats zur Freizügigkeit, die eine 
mögliche Verlängerung der in Protokoll 
15 zum EWR-Abkommen 
festgehaltenen Übergangsfristen und 
Schutzmassnahmen gemäss Artikel 112 
EWRA im Lichte der besonderen 
Situation Liechtensteins als Kleinstaat 
betrifft, hält der Gerichtshof fest, dass 
diese Erklärung keine Grundlage für die 

Aufrechterhaltung einer Bestimmung 
wie der vorliegenden bietet und dass 
sich die Regierung des Fürstentums 
Liechtenstein im Ausgangsverfahren zur 
Rechtfertigung der streitigen 
Bestimmung nicht auf die Erklärung 
berufen hat. 
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Chapter III. Decisions of the Court: Case E-3/98 

A D V I S O R Y O P I N I O N O F T H E C O U R T 
10 December 1998* 

(Right of establishment - Residence requirement for 
managing director of a company) 

In Case E-3/98 

REQUEST to the Court under Art ic le 34 o f the Agreement between the E F T A 
States on the Establishment o f a Surveillance Author i ty and a Court o f Justice by 
Verwaltungsbeschwerdeinstanz des Fürs t en tums Liechtenstein (Administrative 
Court fo r the Principali ty o f Liechtenstein) f o r an Advisory Opinion i n the appeal 
against the decision o f the Government o f the Principality o f Liechtenstein by 

Herbert Rainford-Towning 

on the interpretation o f Articles 31 et seq. and 112 o f the E E A Agreement and 
Protocol 15 to the E E A Agreement. 

T H E COURT, 

composed of: B j o m Haug (Judge-Rapporteur), President, Thôr Vilhjàlnisson and 
Carl Baudenbacher, Judges, 

Registrar: Gunnar Selvik 

after considering the written observations submitted on behalf of: 

M r Herbert Rainford-Tovvning, Complainant, represented by Counsel M r 
Alexander Ospelt; 

The Government o f the Principality o f Liechtenstein, represented by 
Counsel Christoph Büche l , acting as Agent, and Dr. Frank Montag; 

Language of the Request for an Advisory Opinion: German. 
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Kapitel III. Entscheidung des Gerichtshofs: Rechtssache E-3/98 

G U T A C H T E N D E S G E R I C H T S H O F S 
10. Dezember 1998* 

(Niederlassungsrecht - Wohnsitzerfordernisfiir den Geschäftsführer einer Gesellschaft) 

In der Rechtssache E-3/98 

betreffend einen A N T R A G der Vei-waltungsbeschwerdeinstanz des Fürs t en tums 
Liechtenstein an den Gerichtshof gemäss Ar t ike l 34 des Abkommens der EFTA-
Staaten über die Enichtung einer EFTA-Übe i -wachungsbehörde und eines E F T A -
Gerichtshofs auf Erlass eines Gutachtens über die Auslegung des E W R -
Abkommens in der Beschwerde von 

Herbert Rainford-Towning 

gegen die Entscheidung der Regierung des Fürs t en tums Liechtenstein über die 
Auslegung der Ar t ike l 3 I f f . und 112 des Abkommens über den Europä i s chen 
Wirtschaftsraum (nachstehend: „ E W R - A b k o m m e n " ) und Protokoll 15 zum 
EWR-Abkommen erlässt 

DER GERICHTSHOF, 

bestehend aus: Björn Haug (Berichterstatter), Präsident, Thor Vi lh jàbnsson und Carl 
Baudenbacher, Richter, 

Kanzler: Gunnar Selvik, 

Beteiligte, die Erklärungen abgegeben haben: 

Herbert Rainford-Towning, B e s c h w e r d e f ü h r e r , vertreten durch 
Rechtsanwalt Alexander Ospelt, 

Regierung des Für s t en tums Liechtenstein, vertreten durch Christoph 
Büche l als Beauftragter und durch Rechtsanwalt Dr. Frank Montag, 

* Sprache des Antrags auf Erlass eines Gutachtens: Deutsch 
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tbe GovetrrrnentofNor^way,represented by M r Aasmund Rygnestad, Head 
o f O i v t s i o n , Royal Minis t ry o f F o r e i g n Af fa i r s , acting as Agent; 

me EFTA Surveillance Authori ty , represented by Ms Arrne-Erse Er 
R o l l a n d , O f t t c e r , L e g a l ^ E x e c u t i v e Af fa i r s , acting as Agent; 

tbe Commission o f tbe European Communities (hereinafter tbe "EC 
Commissions represented by Ms Christina Tufvesson and Ms Mar ia 
Patakia, both members o f i t s Legal Service, acting as Agents. 

havmgregard to theRepor t for the Hearing, 

after hearing the oral observations o f tbe Compiainant, the Government o f 
Liechtenstein, the Govetrrn^entofNorv^ay,tlte EETASurveillance A u ^ 
EC Commission attbehearrng on 17November 1998, 

gives the fo l lowing 

Adv i so ry Op in ion 

^ c ^ ^ ^ ^ ^ ^ ^ 

By a n o r d e r d a t e d 12 M a y 1 9 9 8 , r e g i s t e r e d a t t h e Court on 18 M a y 1998, 
Vet^altungsbeschwerdeinstanz des Fürs ten tums Liechtenstein, an administrative 
coutr in Liechtenstein, madearerquest fo r an Advisory Opinion i n the appeal by 
M r Herbert Rainford-Towning (hereinatter tbe "Complainants) againstadecision 
o f t h e Government o f Liechtenstein. 

By an application dated 13 August 1 9 9 7 , t h e c o m p a n y T r a d e p a r t s A G , w i t h its 
registered of t ice in Vaduz, Liechtenstein, t i led areouest w i t h the Of f i ce fo r 
National E c o n o m y i n V a d u z f o r t b e g r a n t o f b u s i n e s s approval fo r tbe"car ry ing 
ou to fbade ,b roke rageandconrmis s ionbus ines s , t heo rgan i za t i ona l comple t i on 
o f project ttnancing, the negotiation o f f inancial business,the acquisition o f real 
properrv and holdings, as we l l as tbe carrying out o f a l l legal transactions wh ich 
are directly or indirectly cormected w i t h the corporate objects. Herbert RairrTord-
Towning, resident in London, L l K , w a s named as managing director. 

T b e O f f i c e f o r N a t i o n a l Economy and, by recourse to a h i g h e r a u t h o r i f y , the 
Government o f t b e P r i n c i p a l i t y o f L i e c h t e n s t e i n , i n a d e c i s i o n o f l 6 0 e c e m b e r 
1997 refused tbe application fo r the grant ofbusiness approval essentially on the 
grounds that M r Rainford-Towning did not reside i n Liechtenstein. The refusal 
was based on Art ic le 17, paragraph l b , and Art ic le 6, paragraph l a , o f the 
Liechtenstein G ^ ^ ^ ^ ^ (LGB1 1970/21 hereinafter the "Liechtenstein 
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Kapitel III. Entscheidung des Gerichtshofs: Rechtssache E-3/98 

Norwegische Regierung, vertreten durch Aasmund Rygnestad, 
Abteilungsleiter, König l i ches Aussenministerium, als Beauftragter, 

E F T A - Ü b e r w a c h u n g s b e h ö r d e , vertreten durch Anne-Lise H . Rolland, 
Rechtliche & Exekutive Angelegenheiten, als Beauftragte, 

Kommission der Europä i schen Gemeinschaften (nachstehend " E G -
Kommiss ion" genannt), vertreten durch Christina Tufvesson und Maria 
Patakia, Mitgl ieder des Rechtsdienstes, als Beauftragte, 

aufgrund des Sitzungsberichts und der mündl ichen Verhandlung vom 17. November 
1998 und der mündl ichen Stellungnahmen des Beschwerdeführers , der Regierung 
des Fürstentums Liechtenstein, der norwegischen Regierung, der EFTA-
Überwachungsbehörde und der EG-Kommission 

folgendes 

Gutachten 

Sachverhalt und Verfahren 

1 M i t Beschluss vom 12. M a i 1998, beim Gerichtshof eingegangen am 18. Mai 
1998, ersuchte die Verwaltungsbeschwerdeinstanz des Fürs t en tums Liechtenstein 
um Erlass eines Gutachtens über die Auslegung des EWR-Abkommens in einem 
Rechtsstreit zwischen Herbert Rainford-Towning (nachstehend: 
" B e s c h w e r d e f ü h r e r " ) und der Regierung des Fürs ten tums Liechtenstein. 

2 M i t Antrag vom 13. August 1997 stellte die Firma Tradeparts A G mit Sitz in 
Vaduz, Liechtenstein, beim A m t f ü r Volkswir tschaft in Vaduz ein Gesuch um 
Erteilung einer Gewerbebewill igung f ü r die " D u r c h f ü h r u n g von Handels-, 
Vermitt lungs- und K o m m i s s i o n s g e s c h ä f t e n , die organisatorische Abwick lung von 
Projektfinanzierungen, die Vermit t lung von F inanzgeschä f t en , den Erwerb von 
Immobil ien und Beteiligungen sowie die D u r c h f ü h r u n g aller Rech t sgeschä f t e , die 
direkt oder indirekt mi t dem Gesellschaftszweck in Verbindung stehen". Als 
G e s c h ä f t s f ü h r e r wurde Herbert Rainford-Towning mi t Wohnsitz in London, 
Grossbritannien, benannt. 

3 Das A m t f ü r Volkswir tschaf t und die im Beschwerdeweg angerufene Regierung 
des Für s t en tums Liechtenstein lehnten das Gesuch auf Erteilung der 
Gewerbebewill igung mi t Entscheidung vom 16. Dezember 1997 ab. Die 
Ablehnung g ründe te sich im wesentlichen darauf, dass Herr Rainford-Towning 
nicht über einen Wohnsi tz in Liechtenstein ve r füge . Sie stützte sich auf Ar t . 17 
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C h a p ^ I H O o d ^ 

Business A c t " ) , w h i c h provides tha tamanaging director must have his residence 
in Liechtenstein in o r d e r s 
o f a c o m p a n y . 

4 T b e C o v e t n m e n t o f t h e P r i n c i p a l i t y o f Liechtenstein is o f tbe op in ion tha t the 
s a i d p r o v i s i o n s o f t h e B u s i n e s s Act are compatible w i t h t b e A g r e e m e n t o n t h e 
European Economic Area (hereinafter variously " E E A " and the " E E A 
Agreement") since hoth nationals and foreigners f a i l under the application o f the 
provisions The rationale behind the provisions is that d i f f icul t ies wou ld arise i f 
the holder o fahus iness right did not have his residence in Liechtenstein and no 
managing director was appointed to he responsible fo r complying w i t h the legal 
p rov i s ionsapp l i cab l e to theunde r t ak ing . Eor instance, i t w o u l d b e d i f f i c u l t to 
achieve cross-border enforcement o f penal measures. 

5 On 30 December 1997, the Complainant brought a complaint before the 
Vet^walfungsbeschwerdeinstanz des Fürs ten tums Liechtenstein. 

6 The Complainant is o f tbe opinion that the requirement o f residence in 
Liechtenstein fo r the managing director does not accord w i t h EEA law 
According to the Complainant , the requirement constitutes covert discrimination 
w i t b i n t h e m e a n i n g o f A r t i c l e ^ E E A , a n d r e s t r i c t s t h e r i g h t o f e s t a b l i s h m e n t 
confe r redby A r t i c l e d ! E E A i n a n u n a c c e p t a b l e m a n n e r The Complainant is 
further o f the opinion that tbe exception in Art ic le 33 EEA isunsui table fo r 
j u s t i f y i n g a r e s t r i c t i o n o n the right o f establishrnentby means o f aresidence 
requirement, s incegeneralpreventiveconsiderat ions or economicg roundsmay 
not be invoked as grounds under that pr ovision 

7 The nat ionalcour t ,cons ider ing that i t was necessary fo r i t to deliver judgment, 
decided to stay the proceedings and submittedarer^uest to the E F T A Court f o r an 
Advisory Opinion on the f o l l o w i n g questions: 

/ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

^ ^ ^ / ^ ^ ^ ^ ^ ^ ^ 

^ t ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

^ c ^ ^ ^ ^ r ^ ^ / ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
B ^ c ^ 3 ^ ^ ^ . ^ ^ B ^ ^ ^ 

^ ^ 2 ^ ^ 2 ^ ^ 
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Abs. 1 l i t . b i . V . m . Ar t . 6 Abs. l a des Gewerbegesetzes, L G B I . 1970/21, wonach 
ein G e s c h ä f t s f ü h r e r übe r einen aktuellen Wohnsitz im Inland v e r f ü g e n muss, um 
die Funktion eines G e s c h ä f t s f ü h r e r s in einer Gesellschaft au süben zu können . 

4 Die Regierung des Fü r s t en tums Liechtenstein ist der Ansicht, die besagten 
Bestimmungen des Gewerbegesetzes seien mi t dem EWR-Abkommen vereinbar, 
wei l sowohl In länder als auch Aus l ände r unter sie fal len. Der Zweck der 
Bestimmungen sei, Schwierigkeiten zu vermeiden, die sich ergeben könnten , 
wenn der Gewerberechtsinhaber seinen Wohnsitz nicht in Liechtenstein hät te und 
kein G e s c h ä f t s f ü h r e r bestellt w ü r d e , der f ü r die Einhaltung der 
gewerberechtlichen Vorschri f ten verantwortlich wäre . Es wäre z .B. nur schwer 
mögl ich , strafrechtliche Entscheidungen über die Grenze hinweg zu vollstrecken. 

5 A m 30. Dezember 1997 erhob der B e s c h w e r d e f ü h r e r Beschwerde an die 
Verwaltungsbeschwerdeinstanz des Fürs t en tums Liechtenstein. 

6 Der B e s c h w e r d e f ü h r e r ist der Meinung, dass das Wohnsitzerfordernis f ü r den 
G e s c h ä f t s f ü h r e r in Liechtenstein nicht mi t dem EWR-Recht vereinbar ist. Das 
Erfordernis bedeute eine versteckte Diskriminierung g e m ä s s Ar t ike l 4 E W R A 
und beschränke das durch Ar t ike l 31 E W R A gewähr le i s te te Niederlassungsrecht 
auf unannehmbare A r t und Weise. Des weiteren ist der B e s c h w e r d e f ü h r e r der 
Ansicht, die Ausnahmevorschrift des Ar t . 33 E W R A sei ungeeignet, eine 
B e s c h r ä n k u n g des Niederlassungsrechts mittels Wohnsitzerfordernis zu 
rechtfertigen, da damit keine genera lp räven t iven E r w ä g u n g e n oder 
wirtschaftspolitischen G r ü n d e geltend gemacht werden dür f ten . 

7 U m über die Sache entscheiden zu können , beschloss das liechtensteinische 
Gericht, das Verfahren auszusetzen und den EFTA-Gerichtshof um ein 
Gutachten zu folgenden Fragen zu ersuchen: 

/ Ist die gewerberechtliche Bestimmung im nationalen 
liechtensteinischen Recht, dass ein Geschäftsführer einer 
liechtensteinischen juristischen Person seinen Wohnsitz im Inland 
(Fürstentum Liechtenstein) haben muss, EWR-konform, 
insbesondere vereinbar mit Art. 3 I f f des Abkommens über den 
Europäischen Wirtschaftsraum vom 2. Mai 1992 (EWRA)? 
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Chapter III. Decisions ofthe Court: Case E-3/98 

2 If the answer to the first question is that the Liechtenstein business 
law provision of a requirement of residence for a managing 
director of a Liechtenstein company is not in conformity with the 
EEA, whether in view of the specific case of Liechtenstein -
Protocol 15, safeguard measures in accordance with Article 112 
EEA, and the declaration of the EEA Council on the freedom of 
choice of residence (recte: free movement of persons) - could the 
requirement of residence nevertheless be justified with the 
consequence that the provisions ofthe Business Law (Article 17, c f . 
Article 6 paragraph la) are in conformity with the EEA? 

3 Do the grounds of public policy, public security or public health 
justify the business law provisions concerning the requirement of 
residence, either instead of or in addition to the special situation in 
Liechtenstein or on account ofthe exceptional provision of Article 
33 

8 Reference is made to the Report fo r the Hearing fo r a fu l l e r account o f the legal 
framework, the facts, the procedure and the wri t ten observations submitted to the 
Court, which are mentioned or discussed hereinafter only in so far as is necessary 
fo r the reasoning o f the Court. 

Legal background 

1. EEA law 

9 The questions submitted by the national court concern the interpretation o f 
Articles 31 and 33 EEA. 

10 Art icle 31 EEA, i n Part I I I , Free Movement o f Persons, Services and Capital, 
Chapter 2, Right o f Establishment, reads: 

" 1. Within the framework of the provisions of this Agreement, there shall be 
no restrictions on the freedom of establishment of nationals of an EC Member 
State or an EFTA State in the territory of any other of these States. This shall 
also apply to the setting up of agencies, branches or subsidiaries by nationals of 
any EC Member State or EFTA State established in the territory of any of these 
States. 

Freedom of establishment shall include the right to take up and pursue activities 
as self-employed persons and to set up and manage undertakings, in particular 
companies or firms within the meaning of Article 34, second paragraph, under the 
conditions laid down for its own nationals by the law of the country where such 
establishment is effected, subject to the provisions of Chapter 4. 
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2 Im Falle der Beantwortung der ersten Frage dahingehend, dass die 
liechtensteinische gewerberechtliche Bestimmung des 
Wohnsitzerfordernisses für einen Geschäftsführer einer 
liechtensteinischen Gesellschaft nicht EWR-konform ist, ob unter 
besonderer Berücksichtigung des Falles Liechtenstein - Protokoll 
15, Schutzmassnahmen gemäss Art. 112 EWRA und Erklärung des 
EWR-Rates zur Freizügigkeit - das Wohnsilzerfordernis nicht doch 
gerechtfertigt bzw. die gewerberechtlichen Bestimmungen (Art. 17 
i. V.m. Art. 6 Abs. la) EWR-konform sind? 

3 Ob anstatt oder zusätzlich der besonderen Situation Liechtensteins 
auch oder wegen der Ausnahmebestimmung des Art. 33 EWRA, 
Gründe der öffentlichen Ordnung, Sicherheit oder Gesundheit 
gewerberechtliche Bestimmungen im Sinne des 
Wohnsitzerfordernisses rechtfertigen? 

8 Wegen weiterer Einzelheiten des Sachverhalts des Ausgangsverfahrens, der 
anwendbaren Regelungen sowei der beim Gerichtshof eingereichten schrift l ichen 
Erk lä rungen w i r d auf den Sitzungsbericht verwiesen. Der Akteninhal t ist i m 
folgenden nur insoweit wiedergegeben, als die B e g r ü n d u n g des Urteils dies 
erfordert. 

Rechtlicher Hintergrund 

1. EWR-Recht 

9 Die vom liechtensteinischen Gericht vorgelegten Fragen betreffen die Auslegung 
von Ar t ike l 31 und 33 EWR-Abkommen . 

10 Ar t ike l 31 E W R A , in Tei l I I I , Fre izügigkei t , freier Dienstleistungs- und 
Kapitalverkehr, Kapi te l 2, Niederlassungsrecht, lautet: 

" 1 . Im Rahmen dieses Abkommens unterliegt die freie Niederlassung von 
Staatsangehörigen eines EG-Mitgliedstaats oder eines EFTA-Staates im 
Hoheitsgebiet eines dieser Staaten keinen Beschränkungen. Das gilt 
gleichermaßen für die Gründung von Agenturen, Zweigniederlassungen oder 
Tochtergesellschaften durch Angehörige eines EG-Mitgliedstaats oder eines 
EFTA-Staats, die im Hoheitsgebiet eines dieser Staaten ansässig sind. 

Vorbehaltlich des Kapitels 4 umfaßt die Niederlassungsfreiheit die Aufnahme und 
Ausübung selbständiger Erwerbstätigkeiten sowie die Gründung und Leitung von 
Unternehmen, insbesondere von Gesellschaften im Sinne des Artikels 34 Absatz 
2, nach den Bestimmungen des Aufnahmestaats für seine eigenen Angehörigen. 
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2 Annexes V l f l to ^ 1 contain specific provisions on the tight of 
establishment" 

11 Art ic le 33 E E A i n tbe same Chapter reads: 

"Tbe provisions oftbis Chapter and measures taken in pursuance thereof sball not 
prejudice the applicability of provisions laid down by law, regulation or 
administrative action providing tor special treatment tor foreign nationals on 
grounds o f public policy, public security or public health " 

2 A ^ ^ ^ ^ 

12 Art ic le 6, paragraph l a , o f t h e Liechtenstein Business Actreads as fo l lows : 

"Tbe bolder ofabusiness right must appointamanaging director, i f he has no 
residence in the country The managing director must fulf i l thepersonal and 
professional requirements regarding the operation o f tbe business, have his 
residence in tbe country,and be in the position to occupy himself in the business 
accordingly" 

13 Art ic le 1 7 o f the Liechtenstein Business Ac t reads as fo l lows : 

"1) Legal persons may,like natural persons, be granted business approval, i f 

b they demonstratethat they have one or moremanagingdirectors, who 
fulf i l tbe general and special requirementsfor natural persons in this Act, 
for tbe commencement of the business concerned, bave a right of 
signature entered in the Register of Companies, and are active o n a f u l l 
time basis in the company; 

c at least one person entrusted with such management is resident in 
Liechtenstein, who has Liechtenstein nationality or nationality o f a 
signatory State to the Agreement on the European Economic Area; " 

^ ^ ^ ^ ^ ^ / ^ ^ ^ 

14 The questions presented by the national court concern A r t i c l e s 3 1 ^ ^ E E A on 
t h e f r e e d o n t o f establishment, w h i c h c o r r e s p o n d t o Articles 52 o f t h e 
Treaty Establishing me European Commua 
to the acmalquest ionspresented, the Court f fnds i t appropriate to make some 
remarks i n reply to a submission by the Government o f the Prmcipali ty o f 
Liechtenstein concerning the relevance o f the case law o f the Court o f Justice o f 
the European Conm^unities (hereinafter m e ^ E C T ^ f o r the interp^ 
EEA Agreement 
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2 Die besonderen Bestimmungen über das Niederlassungsrecht sind in den 
A n h ä n g e n V l l l bis ^ f enthalten." 

11 Ar t ike l 33 E E A i m selben 

"Dieses Rapitel und die aufgrund desselben getroffenen M a ß n a h m e n 
beeinträchtigen nicht die Anwendbarkeit der Rechts- und 
Verwaltungsvorschriffen, d i e e i n e b e s o n d e r e R e g e l u n g f ü r Aus länder vorsehen 
und aus Gründen der öffent l ichen Ordnung, Sicherheit oder Gesundheit 
gerechtfertigt sind " 

2 . ^ ^ ^ ^ ^ ^ c ^ ^ c ^ 

12 Ar t ike l 6, Absatz la , des liechtensteinischen Gewerbegesetzes lautet: 

"Der Gewerberechtsinbaber bat einen Geschäfts führer zu bestellen, wenn er 
keinenWohnsitz im Inland h a t . D e r Geschäfts führer muss den für die A u s ü b u n g 
des Gewerbes vorgeschriebenen persönl ichen und fachlichen Voraussetzungen 
entsprechen, seinen Wohnsitz im Inland haben und in der Lage sein, sich im 
Betrieb entsprechend zu betät igen " 

13 A r t i k e l l ^ d e s liechtensteinischen Gewerbegesetzes lautet: 

"1) Juristischen Personen können gleich natürlichen Personen 
Gewerbebewilligungen erteilt werden,wenn 

b Sie einen oder mehrere Geschäfts führer nachweisen, welche die für 
natürliche Personen verlangten allgemeinen und besonderen 
Voraussetzungen dieses Gesetzes für den Antritt des betreffenden 
Gewerbes erfüllen, im Handelsregister eingetragenes Zeichnungsrecht 
haben und hauptberuflich im Gnternehmen tätig sind; 

c Mindestens eine mit derVerwaltung betraute Person in Liechtenstein wohnhaft 
ist,dielieehtensteinisehe Staatsangehörigkeit oder die Staatsangehörigkeit eines 
Vertragsstaates des Abkommens über den Europäischen Wirtschaftsraum 
besitze. . ." 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ - B ^ ^ ^ ^ ^ ^ ^ 

14 Die vom liecbtensteiniscbenGericbt vorgelegten Eragenbezieben sieb auf die 

A r t i k e l 3 1 f f . E W R A ^ übe r die Niederlassungsffeiheit ,welche den Ar t ike ln 5 2 f f 

des Vertrags zur G r ü n d u n g der Europä i schen Gemeinscbaft(nacbstebend: ^EG-

Vertrag oder " E G V " ) entsprechen Bevor auf die eigentlichen Eragen 

eingegangenwird, häl t es der Gerichtshof f ü r angemessen, a u f e i n Vorbringen 

der Regierung des Fü r s t en tums Liechtenstein hinsichtlich der Relevanz der 

Rechtsprechung des Gerichtshofs der Europä i schen Gemeinschatten 

(nachstehend"EuGEl" genannt) f ü r die Auslegung des EWR-Abkommens zu 

antworten 
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C r ^ e r H ^ O ^ i o n ^ 

15 T h e G ^ ^ ^ ^ ^ ^ ^ 
the scope o f the freedom o f establishment under Art ic le 52 EC and the possible 
compatibil i ty o f a residence requirement w i th that provision is not directly 
relevant to the interpretation o f A r t i c l e l l E E A , despite the obligation contained 
in A r t i c l e 6 E E A . A l t h o u g h the wording o f A r t i c l e l l E E A is identical to that o f 
Art icle 52 E C , t h e scope o f application o f those two provisions is not the same 
due to the fundamental differences between the Community lega lorder and the 
European Economic Area f h u s , the case law o f the ECJ concerning the 
compatibil i ty o fa res idence requirement wi th At^icle 52 EC is not transferable to 
A r t i c l e l l E E A and is o f no relevance to the present c a s e . f o s u p p o r t this view, 
reference is made, to the reasoning by the ECJ in O p i n i o n l / 9 1 ^ 1 9 9 1 j 

ECR 1-6079, and to the Advisory Opinion o f the E f f A Court in Case E-2/97 
^ ^ ^ ^ ^ ^ ^ v C ^ ^ ^ ^ ^ ^ C r ^ ^ ^ ^ ^ ^ ^ ^ ^ 1 9 9 7 j 
E E f A C o u r t Report 127 ( h e r e i n a f t e r " ^ ^ " ) . 

16 f b e C ^ ^ ^ ^ , t h e G ^ ^ ^ ^ ^ ^ ^ ^ 
and tbe ^ C C ^ ^ ^ ^ have all taken the opposite position, submitting that the 
case law o f t h e ECJ concerning Art ic le 52 EC is relevant fo r the interpretation o f 
A r t i c l e d ! EEA Reference is made to A r t i c l e 6 E E A a n d t o t h e h o m o g e n e i f y 
objective o f the EEA Agreement as e x p r e s s e d , / ^ ^ ^ ^ , in A r t i c l e l E E A and i n 
the fourth and t if teenth recitals o f t h e Preamble to the EEA Agreement 

17 As tbe C ^ / h a s previously held in Case E - l / 9 4 ^ ^ ^ ^ 1 9 9 4 - 1 9 9 5 j E E E A 
Court Report 15, at paragraphs 32 i t must be home in m i n d when 
interpreting the EEA Agreement tbat the objective o f the Contracting Parties was 
to createadynamic and homogeneous European Economic Area A c c o r d i n g l y , i n 
the four th recital o f the Preamble to the EEA Agreement, the Contracting Parties 
state the f o l l o w i n g : 

"CONSlDERfNC tbe objective of establishing a dynamic and homogeneous 
European Economic Area, based on common rules and equal conditions o f 
competition andproviding tor the adequate means o f enforcement including at 
tbe judicial level, and achieved on tbe basis of equality and reciprocity and o f an 
overall balance ofbenetits, rights and obligationsforthe Contracting Parties;" 
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KapùdHl 8 n ^ d ^ 

15 D i e ^ ^ ^ ^ ^ ^ ^ 
des E u G H zum Anwende 
E G V u n d zur m ö g l i c h e n Vereinbarkeiteines Wohnsi tze t fordemissesmi td ieser 
Bestimmung habe ungeachtet der in Ar t ike16EWRAentba1 tenenVerp f1 ich tung 
keine direkte Bedeutung f ü r die Auslegung von Ar t ike l 31 E W R A Obwohl 
Ar t ike l 31 E W R A und Ar t ike l 52 E G V im Wortlaut identisch seien, sei ihr 
Anwendungsbereich infolge der grundlegenden Unterschiede zwischen der 
Rechtsordnung der Gemeinschart einerseits und der des Europä i schen 
Wirtschaftsraums andererseits nicht derselbe Aus diesem Grund sei die 
Rechtsprechung des E u G H ü b e r die Vereinbarkeiteines Wohnsitzetfordetnisses 
m i t A r t i k e 1 5 2 E G V n i c h t a u f Ar t ike131 E W R A ü b e r t r a g b a r und besitze keine 
Relevanz f ü r den vorliegenden Fall. Zur S tü tzung dieser Ansicht w i r d u.a. auf die 
B e g r ü n d u n g d e s E u G H im Gutachten 1/91 ^1991j,S1g. 1 - 6 0 7 9 , u n d a u f d i e 
Entscheidung des EETA Gerichtshofs in der Rechtssache 
^ / G ^ ^ ^ ^ 7 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 1 9 9 7 j E F T A G o u r t Report 
1 2 7 ( n a c h s t e h e n d " ^ ^ ^ " g e n a n n t ) v e t ^ v i e s e n . 

16 Der ^ ^ c ^ u ^ ^ ^ i ^ ^ ^ , die ^ ^ ^ ^ ^ the 
^ ^ ^ ^ c ^ ^ ^ ^ ^ und d i e ^ G ^ ^ ^ / ^ vettreten die entgegengesetzte 
Meinung und machen geltend, die Rechtsprechung des E u G H zu Ar t ike l 52 E G V 
sei f ü r die Auslegung von Ar t ike l 31 E W R A relevant. Sie bezieben sich auf 
A r t i k e 1 6 E W R A und auf das Zie l der H o m o g e n i t ä t im E W R - A b k o m m e n , w i e es 
u.a. in Ar t ike l 1 E W R A und im vierten u n d f ü n f z e h n t e n E r w ä g u n g s g r u n d d e r 
Präambel des E W R Abkommens zum Ausdruck kommt 

17 Wie der G ^ ^ ^ 
Gourt Report 15,Paragraph 32f f^en t sch ied , muss bei der Auslegung des EWR-
Abkommens in Bebacbt gezogen werden, dass die Zielsetzung der 
Abkommensparteien darin bestand, einen dynamischen und homogenen 
Europä i schen Wirtschaftsraum zu schaffen Entsprechend halten die 
Abkommenssparteien im vierten E r w ä g u n g s g r u n d der Präambel des E W R -
Abkommens folgendes fes f 

" I ^ A N B E T R A C H T d e s Z i e i s , einen dynamischen und homogenen Europaischen 
Wirtschaftsraum zu errichten, der auf gemeinsamen Regem und gleichen 
Wettbewerbsbedingungen beruht und in dem angemessene Mittel für deren 
Ourchsetzung^und zwar auch auf gerichtlicher Ebene^vorgesehen sind und der 
auf der Grundlage der Gleichheit und Gegenseitigkeit sowie eines 
Gesamtgleichgewicbts der Vorteile, Rechteund Pachtender Vertragsparteien 
verwirklicht wird;" 
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18 The f i f teenth recital o f t h e Preamble reads: 

"V^TTEI^AS,in ful l deference to tbe independence of the courts, the objective of 
the Contracting Parties is to arrive at, and maintain,auniform interpretation and 
application o f mis Agreement and those provisions of Community legislation 
which are substantially reproduced in this Agreement andto arrive at anequai 
treatment ofindividuais and economic operators as regards tbe tour freedoms and 
the conditions of competitions 

19 Eurthermore, tn accordance w i t h Atr ic le 6 EEA, without prejudice to future 
developments o f case law, tbe provisions o f the EEA Agreement must, i n so far 
as they are identical in substance to corresponding rules o f the Treaty 
establishing the European Conrmunity,be interpreted in their implementation and 
application in conformity vvith the relevant rulings o f the Court o f Justice o f the 
European Communities given prior to the date o f signature o f the EEA 
Agreement (2 M a y 1992). 

20 In accordance w i t h Art ic le 3(2) o f tbe Agreement between the EETA States on 
establishment o faSurve i l i ance Author i ty a n d a C o u r t o f Justice, the E E T A C o u r t 
and the EETASurvei l lance A u t h o r i t y , i n the interpretation and application o f the 
EEA Agreement, are to pay due account to the principles laid down by the 
relevant rulings by the ECJ given after tbe date o f signature o f the EEA 
Agreement and w h i c h c o n c e r r r t b e i n t e r n r e t a t i o n o f that A g r e e m e n t o r o f such 
rules o f the EC Treaty, in so far as they are identical in substance to the 
provisions o f t h e EEA Agreement 

21 Admitted1y,there are differences in the scope and purpose o f the EEA Agreement 
as compared to t h e E C T r e a t y , a n d i t cannot be tnled out that such differences 
may,under specific circumstances, lead to differences in the interpretation, as in 
tbe case, cited above But where parallel provisions are to be interpreted 
without any such specific circumstances being present, homogeneity should 
prevail 

^ ^ ^ ^ ^ ^ 

22 By its ttrst question, the national court seeks to establish whetherarequi rement 
in national law that a m a n a g i n g director o f a legal person registered in the 
country concerned must have his residence in that country is i n conformity w i t h 
the EEA Agreement and in particular A r t i c i e s 3 1 ^ ^ E E A . 
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18 Der f ü n f z e h n t e E r w ä g u n g s g r u n d der P räambe l lautet: 

" 1 ^ A N f 3 E T R A C H T d e s Zieles derVertragsparteien,bei voller W a h ^ 
Unabhängigkeit der Gerichte eine einheitliche Auslegung und Anwendung dieses 
Abkommens und der gemeinschaftsrechthchen Bestimmungen, die in ihrem 
wesentlichen Gehalt in dieses Abkommen übernommen werden, zu erreichen und 
beizubehalten und eine Gieichbehandiung der Einzelpersonen und 
Marktteilnehmer hinsichtlich der vier Freiheiten und der 
Wettbewerbsbedingungen zu erreichend 

19 D a r ü b e r h i n a u s sind die Bestimmungen des EWR-Abkommens, soweit sie in 
intern wesentlichen Gehalt mi t den entsprechenden Regeln des EG-Vertrages 
identisch sind, g e m ä s s Ar t ike l 6 E W R A unbeschadet der künf t igen 
E n f w i c k l u n g e n d e r R e c h t s p r e c h u n g b e i i h r e r D u r c b f ü h r u n g und Anwendung in 
Ü b e r e i n s t i m m u n g mi t den e inschlägigen Urteilen des Gerichtshofs der 
Europä i schen Gemeinschaften auszulegen, die vor dem Zeitpunkt der 
Unterzeichnung des EWR-Abkommens erlassen wurden (2. M a i 1 9 9 2 ) . 

20 G e m ä s s Ar t ike l 3 Absatz 2 des A b k o m m e n zur Errichtung einer EETA 
Ü b e r w a c h u n g s b e h ö r d e und eines EEEA-Gericbtsbofs haben der EEEA-
Gerichtshof und die EEEA Ü b e r w a c b u n g s b e h ö r d e bei der Auslegung und 
Anwendung des E W R Abkommens die in den relevanten Entscheidungen des 
EuGH dargelegten G r u n d s ä t z e gebührend zu berücks ich t igen , die nach dem 
Zeitpunkt der Unterzeicfmung des EWR-Abkommens ergangen sind und die die 
Auslegung dieses Abkommens oder solcher Bestimmungen des EG-Vertrages 
b e f t e f t ^ n , d i e i n i h r e m w e s e n t 1 i c b e n G e b a 1 t m i t d e n Best immungendes E W R 
Abkommens identisch sind 

21 Zugegebenermassen bestehen Unterschiede zwischen EWR-Abkommen und EG-
Vertrag mi t Bezug auf den Anwendungsbereich und die Ziele, und es kann nicht 
ausgeschlossen werden, dass solche Differenzen unter besonderen U m s t ä n d e n zu 
U n t e r s c h i e d e n i n d e r A u s 1 e g u n g f ü h t e n k ö n n e n , w i e z B in der oben e rwähn ten 
Rechtssache Wenn indes parallele Bestimmungen ohne Vorliegen 
solcher spezifischer U m s t ä n d e auszulegen sind, sollte der H o m o g e n i t ä t V o r r a n g 
e ingeräumt werden 

^ ^ ^ ^ ^ ^ ^ 

22 M i t seiner ersten Erage m ö c h t e das vorlegende Gericht wissen, ob das im 
liechtensteinischen Recht bestehende Erfordernis, wonach ein G e s c h ä f t s f ü h r e r 
einer dort eingeftagenenjurist ischen Person seinen Wohnsitz in diesem Eand 
haben m u s s , m i t dem E W R - A b k o m m e n u n d i n s b e s o n d e r e m i t d e s s e n Ar t ike ln 
3 1 f f vereinbar i s f 
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23 The C ^ ^ ^ U O t C S that i t i s U O t c l e a r t i o m the request whether the q u e S t i o U S S h o u l d 

he assessed f r o m the perspective o f t h e company Tradeparts A G or f r o m the 
perspective o f the Complainant M r Rainford-Towning. However, since hoth 
parties consider that M r Rainford-Towning is to be regarded a sase l f - employed 
p e r s o n a n d n o t a s a n e m p l o y e e , the relevant p r o v i s i o n o f t h e L L A Agreement 
would in any case be A r t i c l e 3 l , a n d the scope o f that provision is not affected by 
which perspective is chosen 

24 T h e C ^ ^ ^ ^ t h e G ^ r ^ ^ ^ ^ A ^ ^ 
and the ^ C C ^ ^ ^ ^ all submit that i t fo l lows f r o m the case law o^ 
that the residence requirement in the Liechtenstein Business Acts constitutes 
covert discrimination contrary to A r t i c l e 3 l L L A . T h e Complainant also submits 
that, when seen in c o n n e c t i o n w i t h t h e l i m i t a t i o n s o n t h e right o f foreigners to 
take up residence in Liechtenstein established pursuant t o A r t i c l e H 2 L L A a n d 
Protocol 15 to the L L A A g r e e m e n t ( s e e b e l o w ) , t h e residence requirement even 
constitutes overt discrimination 

25 Bycontras t , t b e G ^ r ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
requirement does not constitute either overt or covert discrimination contrary to 
A r t t c l e 3 l L L A 

26 The C ^ ^ / n o t e s that ,according to the second paragraph o f A r t i c l e 3 l ( l ) L L A , 
freedom o f establishment includes, in the case o f nationals o f a Contracting 
Party,"the right to take up and pursue activities as self-employed persons...under 
the conditions laid down fo r its own nationals by t h e l a w o f the country where 
such establishment is effected " 

27 It is settled case law o f the LCJ that the trtles o f equal treatment prohibi t not only 
overt discrimination based on nationality but also all covert forms o f 
discrimination which , by applying other distinguishing criteria, achieve in 
practice the same result, s ee , e .g , the judgments o f the L C J i n C - 3 5 0 / 9 6 C ^ ^ 
C ^ B ^ ^ ^ ^ 

paragraph 27, and Case C-266/95 G ^ c ^ v ^ ^ ^ ^ ^ C ^ ^ ^ ^ 
^ 1 9 9 7 j L C R l - 3 2 7 9 , a t p a r a g r a p h 3 3 . 

28 It is ttne that provisions such as those in theLiechtenstein Business Ac t apply 
without regard t o the nationality o f t h e person t o be appointed as manager. 
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23 Der G ^ c ^ ^ ^ h ä l t fest, dass es aus dem Antrag des vorlegenden Gerichts nicht 
klar hervorgeht ,ob die Fragen aus dem Bl ickwinke l der Gesellschaft Eradeparts 
A G oder aus dem Blickwiru^el des B e s c h w e r d e f ü l u e r s Herbert Rainford-Eowning 
beurteilt werden sollten. Da Herr Rainford-Eowning jedoch unbestrittenerntassen 
als s e l b s t ä n d i g e r w e r b e n d e P e r s o n u n d nicht als Arbe imehmerzube t r ach t en i s t , 
ist die e insch läg ige Bestimmung des EWR-Abkommens in jedem Fall A r t i k e l 3 1 . 
Der Geltungsbereichdieser Bestimmung w i r d durch die Wahl des einen oder 
anderenBlickwinkels nicht betroffen. 

24 Der ^ ^ ^ ^ ^ ^ ^ die ^ ^ ^ ^ c ^ ^ ^ B ^ ^ die 
^ ^ ^ B ^ ^ ^ ^ ^ ^ und die ^ G ^ ^ ^ ^ ^ machen gehend, nach der 
R e c h t s p r e c h u n g d e s E u G H z u Atr . 5 2 E G V stelle ein Wohnsitzerfordetnis irn 
liechtensteinischen Gewerbegesetz eine Ar t ike l 31 E W R A zuwiderlaufende 
vers teckteDiskr iminierungdar . D e r B e s c h w e r d e f ü h r e r macht ü b e r d i e s g e l t e n d , 
dasWohnsitzerEordernis stelle sogar eine offene D i s k r i m i n i e r n n g d a r , w e t m man 
es i m Zusannnenhang mi t den B e s c h r ä n k u n g e n d e s R e c h t s von Aus l ände rn zur 
W o h n s i t z n a h m e i n E i e c h t e n s t e i n g e m ä s s Ar t ike l H 2 E W R A u n d Protokoll 15 
desEWR-Abkonunens(s .unten)betrachte t . 

25 Im Gegensatz dazu ist die ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ c ^ ^ ^ 
das Wohnsitzerfordemis sei weder eine offene noch eine versteckte 
Diskriminierung, die i m Widerspruch zu A r t i k e l 3 l E W R A s tände . 

26 Der G ^ c ^ ^ häl t fest, dass die Niederlassungstreiheit i m Falle von 
S t a a t s a n g e h ö r i g e n e i n e r A b k o r r r m e n s p a r t e i g e m ä s s d e m z w e i t e n Abschnit t von 
Ar t ike l 3 1 , Ahsatz 1 E W R A "die Aufnahme und A u s ü b u n g se ihs tändiger 
Et^werbstätigkeiten ... nach den Bestimmungen des Aufnahmestaats f ü r seine 
eigenen A n g e h ö r i g e n " u m f a s s t . 

27 Es entspricht gefestigter Rechte 
Gleichhehandlung nicht nur offene Diskriminierungen aufgrund der 
Staa t sangehör igke i t verbieten, sondern auch jede Form der versteckten 
Diskriminierung, welche durch die Anwendung anderer 
Unterscheidungsmerkmaleals der S taa t sangehör igke i t t a t s ä c h l i c h z u m g l e i c h e n 
Ergebnis f u r u t ; s . z .B. die U r t e ^ 
1998,1-2521 ( n a c h s t e h e n d : " G ^ G ^ , R a n d n r . 2 7 , a n d E u G H G - 2 6 6 / 9 5 
^ ^ G ^ ^ / ^ ^ 

28 Es t r i f f t z u , dass die Bestimmungen des liechtensteinischen Gewerbegesetzes 
ungeachtet der S taa t sangehör igke i t der zum G e s c h ä f t s f ü h r e r zu ernennenden 
Person anwendbar sind. 
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29 However nat tons rules under which a distinction is drawn on the basis o f 
residence are liable to operate mainly to the detriment o f nationals o f other 
Contracting Parties, as non-residents are in the major i ty o f cases foreigners, see 
the judgment o f the ECJ in Case C-279/93 ^ ^ ^ ^ v 
^ ^ ^ ^ ^ 1 9 9 5 j E C R l - 2 2 5 , a t p a r a g r a p h 2 8 . 

30 A requirement that nationals o f other Contracting Parties must reside i n the State 
concerned in order to be appointed managers o f undertakings exercisingatrade is 
therefore such as to constitute indirect discrimination hased on nationality, 
contrary to A r t i c l e l l E E A 

31 Ehis wou ld he otherwise only i f the imposition o f sucharesidence requirement 
was hased on objective considerations independent o f the nationality o f the 
manager concerned and proportionate toa l eg i t ima te aim pursued hy the national 
law, s ee the judgments o f t h e E C J i n C ^ ^ C ^ ^ ^ ^ ^ , cited above, at 
paragraph 3 1 ; and Case C-15/96 ^ ^ ^ ^ ^ ^ ^ ^ ^ v 
^ ^ ^ ^ ^ ^ ^ ^ 1 9 9 8 j E C R l - 4 7 , a t p a r a g r a p h 2 1 ^ 

32 According to the C ^ ^ ^ ^ ^ ^ 
in the present case serves several purposes which are capable o f providing 
jus t i f icat ion even i f the requirement i s f o u n d to constitute covert discrimination. 
First, the requirement is necessary i n order to ensure observance o f the 
Liechtenstein Business Ac t and to safeguard the means to bring criminal 
prosecutions and in particular the enforcement o f penal administrative orders or 
judgments against a managing director Secondly, the residence requirement 
ensures that the managing director is in a position to act effect ively i n the 
business Al though similar arguments were recently rejected by the ECJ in C / ^ ^ 
C ^ B I ^ ^ ^ ^ ^ , cited above, the CoverrmrentofLiechtenstein submits m ^ 
are relevant differences between the simation i n Liechtenstein and that in Austria, 
to which the C ^ ^ C ^ B I ^ ^ ^ ^ case pertains 

33 Ehe C ^ ^ ^ ^ , the 
a n d t h e ^ C C ^ ^ ^ ^ submit, wi thre fe rence , to the C ^ 
^ ^ ^ ^ case, cited above, that the said objectives may not serve to j u s t i f y 
residence requirement as the objectives may be reached by less restrictive means 

34 Ehe notes that although ensuring compliance w i t h national legislation must 
be cons ideredalegi t imate aim, the Coverrmrent o f Liechtenstein has not been 
able to demonstrate mat this aim necessitatesageneral residence requirement fo r 
t hemanag ingd i r ec to r o f aL iech t ens t e in l ega lpe r son A s p o i n t e d o u t b y the 
C o v e m m e n t o f Liechtenstein, a p e r s o n l i v i n g c l o s e t o t h e p l a c e o f b u s i n e s s i s 
l ikely to spend more time there t h a n a p e r s o n l iv ing fü r the r away.However , in 
the opinion o f the Court, neither the compliance w i t h national legislation by the 
managing director nor the c o n t r o l o f such compliance by the public authorities 
wou ld seem to be dependent on the physical presence o f the managmg director, 
and i t wou ld seem to be even less dependent on his place o f residence, see also 

215 



K u n d i n E n ^ e ^ ^ 

29 Jedoch haben nationale Regeln, die nach dem Wohnsitz unterscheiden, eine 
Tendenz, sich zum Nachteil von Angehör igen anderer Abkommensnarteien 
auszuwirken,da es sich bei Personen o b n e W o h n s i t z i m l n l a n d in der Mehrzahl 
der Fäl le u m A u s l ä n d e r handed 
^ ^ ^ ^ , S l g . 1995,1-225, Randm. 28. 

30 Ein Erfordernis ,wonach Angehör ige anderer Abkornmensstaaten i m b e t r e f f 
Staat Wohnsitz haben m ü s s e n , um zum G e s c h ä f t s f ü h r e r eines Unternehmens 
ernannt z u w e r d e n , d a s e i n e n G e s c h ä f r s b e t r i e b f n h r t , stellt deshalb eine durch 
A r t 31 E W R A verbotene indirekte Diskriminierung aufgrund der 
Staa tsangehör igke i t dar. 

31 Das wäre nur dann anders, wenn die Auferlegung eines solchen 
Wohnsitzerfordemisses durch objektive, von der S taa t sangehör igke i t des 
b e t r o f f ^ n e n G e s c h ä f t s f n h r e r s u n a b h ä n g i g e E r w ä g u n g e n b e g r ü n d e t w ä r e u n d i n 
einem angemessenen Verhä l tn i s zu einem vom nationalen Recht verfolgten 
legitimen Zweck s tände ; s EuGH-Urtei le in der oben e r w ä h n t e n Rechtssache 
G ^ ^ G ^ , Rz 3 1 , sowie G-15/96 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
^ ^ ^ / ^ Sig. 1998, l - 4 7 , R a n d m . 2 1 . 

32 Der ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ c ^ ^ ^ zufolge dient das fragliche 
Wohnsitzerfordernis i m vorliegenden Fall mehreren Zwecken ,d i e es auchdann 
rechtfertigen sollen, wenn es als versteckte Diskriminierung beurteilt w i r d 
Erstens sei das Erfordernis notwendig, um sicherzustellen, dass das 
liechtensteinische Gewerbegesetz beachtet w i r d und um die D u r c h f ü h r b a r k e i t 
strafrechtlicher Verfolgungen und insbesondere die Vollstreckung von 
Verwalmngssbafverfugungen oder v o n U r t e i l e n gegen e i n e n G e s c h ä f t s f n h r e r zu 
gewähr le i s t en Zweitens gewähr le i s t e das Wohnsitzerfordemis, dass der 
G e s c h ä f t s f ü h r e r i n der Lage ist, i m Unternehmen ef fek t iv tät ig zu sein. Obgleich 
ähnl iche Argumente kürz l ich vom E u G H in der oben e r w ä h n t e n Rechtssache 
G / ^ ^ G ^ z u r ü c k g e w i e s e n wurden, macht die Regierung des Fürs t en tums 
Liechtenstein geltend,dass zwischen der Situation in Liechtenstein und jener in 
Ö s t e r r e i c h , w o r a u f sich dieser Fall bezieht, erhebliche Unterschiede bestehen. 

33 Der ^ ^ n ^ ^ ^ ^ , die ^ ^ B ^ ^ ^ die 
^ ^ ^ ^ ^ ^ ^ ^ ^ u n d d i e ^ G - ^ ^ ^ ^ ^ t r a g e n u . a . u n t e r B e r u f u n g a u f 
die oben e rwähn t e Rechtssache G ^ ^ G ^ vor, dass diese Zwecke das 
Wohnsitzerfordernis nicht zu rechtfertigen ve rmögen , da sie mi t weniger 
restriktiven Mi t t e ln erreicht werden können . 

34 Der Gerichtshof hä l t fest, dass die Befolgung nationalen Rechts als legitimer 
Zweck zu betrachten i s t Die Regierung des Fürs t en tums Liechtenstein hat indes 
nicht aufzeigen k ö n n e n , d a s s dieser Zweck ein allgemeinesWohnsitzerfordernis 
f ü r den G e s c h ä f t s f n f u e r einer l iechtensteinischenjmistischen Person notwendig 
macht W i e von der Regierung des Für s t en tums Liechtenstein vorgetragen, 
verbrmgt eine i n der N ä h e des Geschä f t s s i t zes wohnnaf tePersonmelu^Ze i t i m 
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me j u d g m e n t s 
O e l b e r 1998, not y e t t e d 
47. Whi le the physical presence o f the managing director does not guarantee that 
public authorities get tbe information they require, i t is f u l l y possible tor a 
managing director to provide all necessary information without being physically 
present. More appropriate and less restr ictive means o f ensuring compliance w i t h 
national legislation could, tor instance, consist o f requirements as to tbe 
availability o f relevant information at the place ofbusiness o f the legal pe r son .A 
r e q u i r e m e n t o f r e s i d e n c e i n Liechtens te in isnei ther necessary nor suff icient to 
ensure compliance w i t h the national legislation, as this may be achieved by other, 
less restrictive and more appropriate means 

35 W i t h regard to tbe argument by tbe Government o f Liechtenstein that the 
residence requirement is necessary to safeguard the possibility o f bringing 
criminal prosecutions and in particular ensuring the enforcement o f penal 
administrative orders or judgments against a managing director, the Court 
supports the statement o f the LCJ at paragraph 36 o f the judgment in G / ^ ^ G ^ 
B ^ ^ ^ ^ ^ ^ , c i t e d above, that other less restrictive means, such as se t t ing notice 
o f fines at the registered otf ice o f the undertaking employing themanager and 
ensuring that t h o s e f t n e s w i l l b e paid by r e q u i r i n g a g u a r a n t e e t o b e p r o v i d e d 
beforehand,would make i t possible to ensure that the manager can be served w i t h 
notice o f any such fines imposed upon h im and that they can be enforced against 
h im, see also paragraph 47 o f the judgment in G ^ ^ ^ ^ / ^ v ^ ^ , cited above. 

36 Furthermore, a requirement tbat the managing director shall reside i n the 
Contracting P a r k i n which the undertaking is established and exercises its trade 
is not in i tself necessary to ensure that be w i l l be i n a p o s i t i o n to act effect ively 
as manager in the business As pointed out at paragraph 35 o f the judgment o f t h e 
LCJ in G ^ ^ G ^ B ^ ^ ^ ^ ^ ^ , cited above,amanager residing ataconsiderable 
distance f r o m the place at which the undertaking exercises its trade wou ld 
normally ftnd i t more d i f f i c u l t to act effectively i n t h e b u s i n e s s t h a n a p e r s o n 
whose place o f residence is nearer to the place ofbus iness .Lfowever ,whether or 
not this is the case w i l l t o a g r e a t extent depend o n t h e nature o f the business 
c o n c e m e d a n d t h e a v a i l a b l e m e a n s o f communication I n a s m a l l country l ike 
Liechtenstein, i t wou ld a l s o b e p o s s i b l e f o r a m a n a g i n g d i r e c t o r t o l i v e i n t h e 
neighboming Contracting Far tyAus t r ia and sti l l be a t a v e r y short distance 

the place ofbusiness in Liechtenstein 
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Betrieb als eine Person, die weiter entfernt wohnt. Nach der Auffassung des 
Gerichtshofs dörr te indes weder die Befolgung nationalen Rechts durch den 
G e s c h ä f t s f ü h r e r noch die Kontrol le dieser Befolgung durch die B e h ö r d e n von der 
physischen Anwesenheit des G e s c h ä f t s t ü h t e r s und noch weniger von seinem 
W o b n s i t z a b b ä n g i g s e i n , s a n e b E n G H C 114/97 K ^ 
u n v e r ö f f e n t l i c h t e s U r t e i l vom 29. Oktober 1 9 9 8 ( n a e b s t e b e n d : " K ^ ^ ^ ^ 
^ ^ ^ ) , Randnr. 47 W ä h r e n d die physische Anwesenheit des 
G e s c h ä f t s f ü h r e r s nicht gewähr le is te t , dass die Behörden die von ihnen 
angeforderten Informationen erhalten, ist es einem G e s c h ä f t s f ü h r e r durchaus 
mögl ich , alle notwendigen Infotmationen zu l i e f em,ohne physisch anwesend zu 
sem. Eine angemessenere und weniger restriktiveMassnahme zur Sicherstellung 
der Befolgung könn te beispielsweise i m Erfordernis bestehen, dass die 
entsprechenden Informationen am Geschä f t s s i t z der juristischen Person ve t rügbar 
sein m ü s s e n Ein W o h n s i t z e r f o r d e t n i s i s t z u r S i c h e r s t e l l u n g d e r B e f o l g u n g d e s 
nationalen Rechts weder notwendig noch ausreichend, we i l dieses Z ie l mi t 
anderen,wenigerresbikt iven und angemesseneren Mi t te ln erreicht werden kann. 

35 Was das Argument der Regierung des Fürs ten tums Liechtenstein anlangt, das 
Wohnsitzerfordernis sei notwendig, um die D u r c h f ü h r u n g strafrechtlicher 
Verfolgungen und insbesondere die Vol lsbeckung von 
V e r w a l t u n g s s b a f v e r f ü g u n g e n oder Urteilen gegen einen G e s c h ä f t s f ü h r e r 
sicherzustellen, so schliesst sich der Gerichtshof der Aussage des EuGEl in 
Randm. 36 des Urteils in der oben e rwähn ten Rechtssache G / ^ ^ G ^ an. Danach 
bieten andere, weniger resbiktive Mi t t e l , wie z.B. die Zustellung einer 
B u s s e n v e r f ü g u n g am eingetragenen Geschä t t s s i t z des Unternehmens, das den 
G e s c h ä f t s f ü h r e r beschäf t ig t , und die Sicherstellung der Zahlung derartiger 
Bussen durch das Erfordernis einer i m voraus zu stellenden Garantie, die 
Mögl ichkei t , zu gewähr le i s t en , dass der G e s c h ä f t s f ü h r e r übe r die gegen ihn 
gefül l ten Bussen informier t w i r d und dass sie ihm gegenübe r vollstreckt werden 
können ; s auch Randnr. 47 des Urteils in der oben e rmähn ten Rechtssache 
K ^ ^ ^ ^ . B ^ ^ ^ . 

36 Überd ies ist ein EtEordernis,dass der Geschättsfülu^er in dem Abkonunensstaat, 
in dem das Unternehmen seinen Sitz hat und seinen Geschä f t sbe t r i eb führ t , 
Wohnsitz h a t , a n sich nicht n o t w e n d i g e m sicherzustellen,dass er i n d e r E a g e 
sein w i r d , efrekt iv i m Betrieb tät ig zu se in .Wie das Urtei l des EuGEl in der oben 
e rwähn ten Rechtssache G / ^ ^ G ^ in Randnr 35 festhäl t , w ü r d e e s f ü r einen 
Geschä f t s füh re r , der in be t räch t l icher Entfernung von dem Ort wohnt, an dem die 
Unternehmung ihren Geschä f t sbe t r i eb führ t , normalerweise schwieriger sein, 
effektiv i m Betrieb tät ig zu sein als f ü r eine Person,derenWohnsi tz sich nähe r 
beirn Geschä f t s s i t z befindet Ob dies der Fall ist oder nicht, häng t allerdings zu 
einem grossen Eeil von der Natur des betreffenden G e s c h ä f t s und von den 
verfugbaren Kommunikat ionsmit teln ab In einem kleinen Land wie Liechtenstein 
wäre es auch mögl i ch , dass ein G e s c h ä f t s f ü h r e r in dem benachbarten 
Abkommensstaat Ös te r re ich und damit noch immer ganz in der N ä h e des 
Geschäf t s s i t zes in Liechtenstein wohnt. 
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37 I t m u s t b e concluded, therefore, t ha tana t iona l provision such as that at issue in 
me main p r o c e e d 
reside in me State concerned, constitutes indirect discrimination contrary to 
A t r t c l e 3 l L L A . 

^ ^ ^ ^ ^ ^ 

38 By its t h i r d q u e s t i o n , w h i c h w i l l b e dealt w i t h b e f o r e t h e secondques t ionfor 
reasons o f convenience, tbe national court asks wbetber tbe residence 
requirement may be j u s t i f y 
public security or public health. 

39 Tbe G ^ r ^ ^ ^ ^ ^ c ^ ^ ^ submits tbat tbe residence requirement is 
jus t i f i ed under Art ic le 33 L L A f o r reasons o f public policy, especially because o f 
t b e p a r t i c u l a r s i t u a t i o n o f Liechtenstein T h e C ^ ^ ^ ^ , the G ^ ^ ^ ^ ^ 
^ ^ ^ t b e ^ T ^ ^ ^ ^ ^ ^ ^ ^ ^ 
Article 3 3 L L A , in accordance w i t h the case law o f the LCJ concerning Art ic le 
56(1) L C , must be interpreted narrowly and does not j u s t i f y a residence 
requirement sucb as tbat at issue in tbe present case. 

40 Concerning tbe special situation o f t h e P r i n c i p a l i t y o f L i e c h t e n s t e i n , t h e C ^ ^ 
notes that the L L A Council recognized expressly in its Declaration on free 
movement o f persons(CBJ 1995 L 86/80) that "Liechtenstein h a s a v e r y small 
inhabitable area o f rural character w i t h a unusually high percentage o f non 
national residents and employees Moreover, i t acknowledges the vi ta l interest o f 
Liechtenstein to maintain its own national iden t i ty . "Th i s has c a l l e d f o r special 
transitory provisions in respect o f Liechtenstein and the Contracting Parties shall, 
in case o f di f f icul t ies , endeavour to f i n d a s o l u t i o n which allows Liechtenstein to 
avoid having recourse to safeguard measures. Tor the Court, however, the 
situation must be that the obligations o f Liechtenstein are decided on the basis o f 
the decisions o f t h e Contracting Parties at any time. 

41 The Court observes ,wi th regard to the justif ications based on Art ic le 3 3 B L A , 
thatageneral rule o f the k ind at issue i n the main proceedings cannot be jus t i f i ed 
on any grounds o f p u b l i c security o rpub l i c health. 
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37 Es muss deshalb gefolgert werden, dass eine nationale Bestimmung wie die dem 
Ausgangsverfahren zugrundeliegende, wonach der G e s c h ä f t s f ü h r e r einer 
juristischen Person auf dem Hoheitsgebiet dieses Abkommensstaates wohi ihaf t 
sein muss, eine nach Ar t ike l 31 E W R A verbotene indirekte Diskriminierung 
darstellt. 

Die dritte Frage 

38 M i t seiner dritten Frage, die aus Z w e c k m ä s s i g k e i t s g r ü n d e n vor der zweiten Frage 
behandelt w i r d , m ö c h t e das liechtensteinische Gericht wissen, ob das 
Wohnsitzerfordemis g e m ä s s Ar t ike l 33 E W R A aus G r ü n d e n der ö f fen t l i chen 
Ordnung, Sicherheit oder Gesundheit gerechtfertigt werden kann. 

39 Die Regierung des Fürstentums Liechtenstein t rägt vor, dass das 
Wohnsitzerfordemis g e m ä s s Ar t ike l 33 E W R A aus G r ü n d e n der ö f fen t l i chen 
Ordnung, insbesondere aufgrund der besonderen Lage Liechtensteins, 
gerechtfertigt sei. Der Beschwerdeführer, die norwegische Regierung, die EFTA-
Überwachungsbehörde und die EG-Kommission machen geltend, Ar t ike l 33 
E W R A m ü s s e nach der Rechtsprechung des E u G H zu Ar t ike l 56 Absatz 1 E G V 
eng ausgelegt werden. Ein Wohnsitzerfordemis wie das vorliegende sei nicht zu 
rechtfertigen. 

40 Im Bl ick auf die besondere Lage Liechtensteins häl t der Gerichtshof fest, dass der 
EWR-Rat in seiner Erk lä rung über die Fre izügigkei t ( A B l . 1995 L 86/80) 
ausd iück l i ch anerkannt hat, dass "Liechtenstein ein sehr kleines bewohnbares 
Gebiet l änd l ichen Charakters mi t einem ungewöhn l i ch hohen Prozentsatz an 
aus länd ischen Geb ie t sansäss igen und Beschä f t ig t en hat. Da rübe r hinaus erkennt 
er das vitale Interesse Liechtensteins an der Wahrung seiner nationalen Identität 
an." Diese Situation hat zum Erlass besonderer Ü b e r g a n g s b e s t i m m u n g e n f ü r 
Liechtenstein ge führ t . Die Abkommensparteien werden sich sodann im Falle von 
Schwierigkeiten b e m ü h e n , eine Lösung zu finden, welche es Liechtenstein 
gestattet, auf das Ergreifen von Schutzmassnahmen zu verzichten. Der 
Gerichtshof muss indes die Verpfl ichtungen Liechtensteins auf der Grundlage der 
jewei l igen B e s c h l ü s s e der Abkommensparteien beurteilen. 

41 Der Gerichtshof bemerkt hinsichtlich der auf Ar t ike l 33 E W R A ges tü tz ten 
Rechtfertigungsargumente, dass eine allgemeine Regel der i m Ausgangsverfahren 
in Frage stehenden A r t nicht aus G r ü n d e n der ö f fen t l i chen Sicherheit und 
Gesundheit gerechtfertigt werden kann. 
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42 As regards jus t i f ica t ion on grounds o f public policy, as envisaged i n Art ic le 33 
EEA, i t must be held that, i n so far as i t may j u s t i f y special treatment o f foreign 
nationals who are subject to the EEA Agreement, recourse to the concept o f 
public pol icy presupposes, in any event, the existence, in addition to the 
perturbation o f the social order which any infringement o f the law involves, o f a 
genuine and suff ic ient ly serious threat affecting one o f the fundamental interests 
o f society, see the judgments o f the ECJ in Clean Car Autoservice, cited above, 
at paragraph 40; and Case 30/77 Regina v Bouchereau [1977] ECR 1999, at 
paragraphs 33 et seq. 

43 Here, however, i t does not appear f r o m the documents in the case that any such 
interest is liable to be affected i f the owner o f an undertaking is free to appoint, 
for the purpose o f exercising that undertaking's trade, a managing director who 
does not reside in the State concerned. 

44 Consequently, a national provision such as that at issue in the main proceedings, 
which requires the managing director o f a legal person to reside in the State 
concerned, cannot be jus t i f i ed on grounds o f public policy w i th in the meaning o f 
Art icle 33 EEA. 

The second question 

45 By its second question the national court asks whether Protocol 15 to the EEA 
Agreement, Art ic le 112 EEA or the EEA Council Declaration on free movement 
o f persons (OJ 1995 L 86/80) may serve to j u s t i f y the residence requirement 
contained in the Liechtenstein Business Act . 

46 Among those who have submitted observations to the Court, i t is common ground 
that none o f the above insnoiments may serve to j u s t i f y the residence requirement 
at issue in the main proceedings. 

47 W i t h regard to Protocol 15, which establishes transitional periods on the free 
movement o f persons and access to professional activities w i t h regard to 
Liechtenstein, i t suffices to note that the last t ime- l imi t contained therein expired 
on 1 January 1998 and that, in any event, the Protocol may not be invoked to 
ju s t i fy the residence requirement after that date. 

48 W i t h regard to Art ic le 112 EEA, i t suffices to note that, according to the 
information submitted by the Government o f Liechtenstein, the residence 
requirement at issue is indeed not intended as a safeguard measure pursuant to 
that provision. 

49 W i t h regard to the EEA Council Declaration on free movement o f persons, which 
concerns a possible prolongation o f the tr ansitional periods laid down in Protocol 
15 to the EEA Agreement and safeguard measures pursuant to Art ic le 112 EEA 

218 



K a p i ^ I H E n ^ l ^ 

42 Was eine Rechtfertigung aufgrund der ö f fen t l i chen Ordnung nach Ar t ike l 33 
E W R A anlange so muss festgehalten werden, dass eine Berufung auf das 
Konzen! der ö f f en t l i chen Ordnung zur a l l fä l l igen Rechtfertigung einer 
besonderen Behandlung von E W R - A u s l ä n d e m zusätz l ich zur S tö rung der 
gesellschaftlichen Ordnung,d ie jedeRechtsver le tzung nach sich zieht, i n j e d e m 
Fall das Vorhandensein einer echten und schwet^wiegenden Bedrohung eines der 
grundlegenden Interessen der Gesellschaft voraussetzt; s Urtei l in der ohen 
e rmähnten Rechtssache G / ^ ^ G ^ , Randnr 40, und E u G H 3 0 / 7 7 ^ ^ / 
^ ^ ^ ^ , S l g . l 9 7 7 , l 9 9 9 , R a n d n r . 3 3 f f 

43 I rnvor l iegendenEal l ergibt sich aus den Akten nicht, dass ein derartiges Interesse 
bee in t rächt ig t w i r d , wenn es dent Inhaber eines Unternehmens freisteht, zur 
Füh rung des Geschä f t sbe t r i ebs dieses Unternehmens einen G e s c h ä f t s f ü h r e r zn 
ernennen, der nicht i m betreffenden StaatWohnsitz hat. 

44 Folglich ist eine nationale Bestimmung wie die vorliegende, welche den 
G e s c h ä t r s f ü l u ^ e r e i n e r j u r i s t i s c h e n Person verpflichtet, a u f d e m Hoheitsgebiet des 
beneffendenAbkonnnenstaates Wohnsitz zu haben, aus G r ü n d e n der ö f fen t l i chen 
Ordnung i.S. von Ar t ike l 33 E W R A nicht zu rechtfertigen. 

^ ^ ^ ^ ^ ^ ^ ^ 

45 M i t seiner zweiten Fragen m ö c h t e das nationale Gericht w i s sen ,obPro toko l l 15 
zum E W R Abkommen, Ar t ike l 112 E W R A oder die E r k l ä m n g des EWR-Rats 
zur F r e i z ü g i g k e i t ( A B l . 1995 E 86/80) das i m Eiecbtensteiner Gewerbegesetz 
vorgesehene Wolmsitzerfordernis rechtfettigen können 

46 Unter den Verfahrensbeteiligten herrscht Einigkeit darüber , dass das i m 
Ausgangsverfahren streitige Wohnsitzetfordemis durch keines der oben 
genannten Instrumente gerechtfertigt werden kann 

47 Hinsichtl ich Protokoll 15, das mi t Bezug auf die Fre izügigkei t und den 
Bemfszugang in Liechtenstein Übergangs f t isten vorsieht, genüg t es, festzuhalten, 
dass die letzte darin enthalteneFrist am I .Januar 1998 abgelaufen ist und dass 
auf das Protokoll zur Rechtfertigung desWolmsitzerfordernisses jedenfalls nach 
diesem Datnm nicht Bezug genonunen werden kann 

48 Hinsichtl ich Ar t ike l 112 E W R A genüg t es, festzuhalten, dass das tragliche 
Wohnsitzerfordemis g e m ä s s den von der Regierung des Fürs t en tums 
Liechtenstein gegebenen Informationen ta tsächl ich nicht als Scbutzmassnahme 
im Sirme dieser Bestimmung betrachtet w i rd . 

49 Hinsichtl ich der E r k l ä m n g d e s E W R R a t s z u r F r e i z ü g i g k e i t , d i e eine mög l i che 
Ver l änge rung der in Protokoll 15 zum E W R Abkommen festgehaltenen 
Übergangs f i i s t en und Schutzmassnahmen g e m ä s s Ar t ike l 112 E W R A i m Lichte 
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in tbe light o f the special situation o f Liechtenstein a s a s m a l l country, the Court 
notes that tha tDecla ra t iondoes not p r o v i d e a b a s i s f o r maintaining provisions 
such as the one at hand, and that the Government o f Liechtenstein has not 
invoked the Declaration in order t o j u s t i t y t h e p r o v i s i o n at issue in the main 
proceedings 

50 Consequently,anat ional provision such as that at issue in the main proceedings, 
wbicbrequ i res the managing director o f a legal person to reside in the State 
concerned, cannot be jus t i f i ed by P r o t o c o l l 5 t o the EEA Agreement, A t t i c l e l l 2 
EEA or t h e E E A C o u n c i l Declaration on free movement o f persons(GJ 1 9 9 5 L 
8 6 ^ 0 ) 

51 E b e c o s t s i n c u t r e d b y t h e G o v e t i r m e n t o f t h e P r i n c i p a l i t y o f Liechtenstein, the 
Goverrunent o f t h e K i n g d o m o f N o t ^ w a y , t h e E F E A Surveillance Author i ty and 
the EG Commission, which have suhmittedohservations to the Gourt, a r e n o t 
recoverable Since these proceedings are, in so far as the parties to the main 
proceedings are concerned,astep in the proceedings pending before the national 
court, the decision on costs i samat te r fo r that court 

Gn those grounds, 

EE1ECGGRE, 

in answer t o t h e questions refe t redtoi tbyVer^wal tungsbeschwerdeins tanz des 
Fürs ten tums , Liechtenstein by the order o f 12 May 1998, hereby gives the 
f o l l o w i n g Advisory Opinion: 

E A national provision such as tbat at issue in tbe main proceedings^ 
which requires the managing director o f a l e g a l person to reside in the 
State concerned^ constitutes indirect discrimination contrary to Article 
3 f E E A D 

2D A national Provision such as that at i s sue in the main proceedings^ 
which requires the managing director o f a l e g a l person to reside in the 
State concerned^ cannot be justified by Protocol f^ to the E E A 
Agreements A r t i c l e f f 2 E E A or the E E A C o u n c i l Declaration on free 
movement of n e r s o n s ^ f 9 9 ^ L 8 ^ 8 0 ^ 
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der besonderen Situation Liechtensteins als Kleinstaat be t r i f f t , bäl t der 
Gerichtshof fest, dass diese Erk lä rung keine Grundlage ftrr die Aufrechterhaltung 
einer Bestimmung wie der vorliegendenbietet und dass s i chd ieReg ie t r rngdes 
Fürs ten tums Liechtenstein i m Ausgangsverfahren zur Rechtfertigung der 
süe i t igen Bestimmung nicht au fd i e Erk lä rung berufen hat. 

50 Folglich lässt sieb eine nationale Bestimmung der vorliegenden Ar t , welche 
erfordert, dass der G e s c h ä f t s f ü h r e r einer juristischen Person i m betreffenden 
Staat Wohnsitz haben rnuss, nicht unter Berufung auf Protokoll l 5 z u m E W R -
Abkommen, Ar t ike l 112 E W R A oder die Erk lä rung des EWR-Rates zur 
F r e i z ü g i g k e i t ( A B f 1 9 9 5 L 8 6 ^ 0 ) r e c h t f e r t i g e n . 

51 Die Auslagen des Fürs t en tums Liechtenstein, des König re ichs Norwegen, der 
EFEA-Gber^wachungsbehörde und der EG-Kommission, welche vor dem 
Gerichtshof Erk lä rungen abgegeben haben, s i n d n i c h t e r s t a t t u n g s f ä h i g F ü r d i e 
Parteien des AusgangsverEalu^ens ist dasVer fa fuen ein Zwischensfteit in dem bei 
dem vorlegenden Gericht anhäng igen Rechtsstreif Die Kostenentscheidung ist 
daher Sache dieses Gerichts 

Aus diesen G r ü n d e n er lässt 

DER G E R I C H T S H O F 

in Beantwormng der Fragen, die ihm von der Verwaltungsbesehwerdeinstanz des 
F ü r s t e n t u m s E i e e h t e n s t e i n m i t B e s e h l u s s vom 12 M a i 1998 vorgelegt w u r d e n 
folgendes Gutachten: 

E Eine nationale Bestimmung wie die dem Ausgangsverfahren 
zugrundeliegendem die erforderte dass der G e s c h ä f t s f ü h r e r einer 
juristischen Person im betreffenden Staat Wohnsitz hat^ stellt eine 
indirekte Diskriminierung d a r D d i e gegen A r t i k e l ^ f E ^ R A v e r s t ö s s C 

2D E ine nationale Bestimmung wie die dem Ausgangsverfahren 
zugrundeliegendem die erforderte dass der G e s c h ä f t s f ü h r e r einer 
juristischen Person im betreffenden S t a a t ^ o h n s i t z hat^ kann nicht 
unterBerufung auf Protokoll 1^ zum E ^ R - A b k o m m e n ^ Artikel l f 2 
E ^ R A oder die E r k l ä r u n g des E ^ R R a t s z u r E r e i z ü g i g k e i t ^ A B k 
f 9 9 ^ E 8 ^ 0 ) g e r e c h t f e r t i g t w e r d e n D 
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A national provision such as that at issue in the main proceedings, 
which requires the managing director of a legal person to reside in the 
State concerned, cannot be justified on grounds of public policy within 
the meaning of Article 33 E E A . 

B j 0 m Haug Thor Vi lh jâ lmsson Carl Baudenbacher 

Delivered in open court in Luxembourg on 10 December 1998. 

Gunnar Selvik B j o m Haug 
Registrar President 
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3. Eine nationale Bestimmung wie die dem Ausgangsverfahren 
zugrundeliegende, die erfordert, dass der G e s c h ä f t s f ü h r e r einer 
juristischen Person im betreffenden Staat Wohnsitz hat, kann nicht 
aus G r ü n d e n der öffent l ichen Ordnung im Sinne von Artikel 33 
E W R A gerechtfertigt werden. 

Björn Haug Thor Vi lh j â lmsson Carl Baudenbacher 

Verkünde t in ö f f en t l i che r Sitzung in Luxemburg am 10. Dezember 1998. 

Gunnar Selvik Björn Haug 
Kanzler Präsident 
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R E P O R T F O R T H E H E A R I N G 
in Case E-3/98-

R E Q U E S T to the Court under Article 34 of the Agreement between the E F T A States on the 
Establishment of a Surveillance Authority and a Court of Justice by 
Verwaltungsbeschwerdeinstanz des Fürstentums Liechtenstein (Administrative Court for the 
Principality of Liechtenstein) for an Advisory Opinion in the appeal against the decision of the 
Government of the Principality of Liechtenstein by 

Herbert Rainford-Towning 

on the interpretation of Articles 4, 31 et seq. and 112 of the E E A Agreement ("EEA") and 
Protocol 15 to the E E A Agreement. 

I . Introduction 

1 By an order dated 12 May 1998, registered at the Court on 18 May 1998, 
Verwaltungsbeschwerdeinstanz des Fürstentums Liechtenstein, an administrative court in 
Liechtenstein, made a request for an Advisory Opinion in the appeal by Mr Herbert Rainford-
Towning (the "Complainant") against the decision of the Government of Liechtenstein. 

I I . Facts and procedure 

2 By an application dated 13 August 1997, the company Tradeparts A G , with its registered 
office in Vaduz, Liechtenstein, filed a request with the Office for National Economy in Vaduz for 
the grant of business approval for the "carrying out of trade, brokerage and commission business, 
the organizational completion of project financing, the negotiation of financial business, the 
acquisition of real property and holdings, as well as the carrying out of all legal transactions 
which are directly or indirectly connected with the corporate object". Herbert Rainford-Towning, 
resident in London, U K , was named as managing director. 

3 The Office for National Economy and, by recourse to a higher authority, the Government 
of the Principality of Liechtenstein, in a decision of 16 December 1997 refused the application for 
the grant of business approval essentially on the grounds that Mr Rainford-Towning did not 
reside in Liechtenstein. The refusal was based on Article 17, paragraph lb, and Article 6, 
paragraph la, of Gewerbegesetz (LGB1 1970/21 - the "Liechtenstein Business Law") which 
provides that a managing director must have a residence in Liechtenstein in order to be able to 
carry on the function of managing director of a company. 

4 The Government of the. Principality of Liechtenstein is of the opinion that the said 
provisions of the Business Law are compatible with the E E A Agreement since both nationals and 
foreigners fall under the application of the provisions. The rationale behind the provisions is that 
difficulties would arise if the holder of a business right did not have his residence in 
Liechtenstein, and no managing director was appointed to be responsible for complying with the 
legal provisions applicable to the undertaking. For instance, it would be difficult to achieve cross-
border enforcement of penal measures. 
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S I T Z U N G S B E R I C H T 
in der Rechtssache E-3/98 

A N T R A G der Verwaltungsbeschwerdeinstanz des Fürstentums Liechtenstein an den Gerichtshof 
gemäss Artikel 34 des Abkommens der EFTA-Staaten über die Errichtung einer E F T A -
Überwachungsbehörde und eines EFTA-Gerichtshofs auf Erstellung eines Gutachtens über die 
Auslegung des EWR-Abkommens in der Beschwerde von 

Herbert Rainford-Towning 

gegen die Entscheidung der Regierung des Fürstentums Liechtenstein über die Auslegung von 
Artikel 4, 3 Iff. und 112 des Abkommens über den Europäischen Wirtschaftsraum ( E W R -
Abkommens) und Protokoll 15 des EWR-Abkommens. 

I . Einleitung 

1 Mit Beschluss vom 12. Mai 1998. der am 18. Mai 1998 beim Gerichtshof eingegangen 
ist, ersuchte die Verwaltungsbeschwerdeinstanz des Fürstentums Liechtenstein um Erstellung 
eines Gutachtens über die Auslegung des EWR-Abkommens in der Beschwerde von Herrn 
Herbert Rainford-Towning (der "Beschwerdeführer") gegen die Entscheidung der Regierung des 
Fürstentums Liechtenstein. 

I I . Sachverhalt und Verfahren 

2 Mit Antrag vom 13. August 1997 hat die Firma Tradeparts A G mit Sitz in Vaduz. 
Liechtenstein, ein Gesuch um Erteilung einer Gewerbebewilligung für die "Durchführung von 
Handels-, Vermittlungs- und Kommissionsgeschäften, die organisatorische Abwicklung von 
Projektfinanzierungen, die Vermittlung von Finanzgeschäften, den Erwerb von Immobilien und 
Beteiligungen sowie die Durchführung aller Rechtsgeschäfte, die direkt oder indirekt mit dem 
Gesellschaftszweck in Verbindung stehen" beim Amt für Volkswirtschaft in Vaduz eingereicht. 
Als Geschäftsführer wurde Herr Herbert Rainford-Towning mit Wohnsitz in London. 
Grossbritannien, namhaft gemacht. 

3 Das Amt fur Volkswirtschaft und im Rechtsmittelzug die Regierung des Fürstentums 
Liechtenstein lehnten das Gesuch fur die Erteilung der Gewerbebewilligung mit Entscheidung 
vom 16. Dezember 1997 ab. Die Ablehnung gründet sich im wesentlichen darauf, dass Herr 
Rainford-Towning nicht über einen Wohnsitz in Liechtenstein verfüge. Die Ablehnung stützte 
sich auf Art. 17 Abs. 1 lit. b i.V.m. Art. 6 Abs. la des Gewerbegesetzes, L G B I . 1970/21, 
wonach ein Geschäftsführer über einen aktuellen Wohnsitz im Inland verfügen müsse, um die 
Funktion eines Geschäftsführers in einer Gesellschaft ausüben zu können. 

4 Die Regierung des Fürstentums Liechtenstein ist der Ansicht, die besagten 
Bestimmungen des Gewerbegesetzes seien durchaus EWR-kompatibel, weil sowohl Inländer aus 
auch Ausländer unter diese Bestimmungen fallen. Der Grund fur die Bestimmungen bestehe 
darin, dass sich Schwierigkeiten ergäben, wenn der Gewerberechtsinhaber seinen Wohnsitz nicht 
in Liechtenstein hätte und kein Geschäftsführer bestellt würde, der für die Einhaltung der 
gewerberechtlichen Vorschriften verantwortlich wäre. Es wäre z.B. nur schwer möglich, 
strafrechtliche Verfolgungen über die Grenze hinweg durchzusetzen. 
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5 On 30 December 1997. the Complainant brought a complaint before the 
Verwaltungsbeschwerdeinstanz des Fürstentums Liechtenstein. 

6 The Complainant is of the opinion that the requirement of residence in Liechtenstein for 
the managing director does not accord with E E A law. According to the Complainant, the 
requirement constitutes covert discrimination within the meaning of Article 4 E E A , and restricts 
the right of establishment conferred by Article 31 E E A in an unacceptable manner. The 
Complainant is further of the opinion that the exception in Article 33 E E A is unsuitable for 
justifying a restriction on the right of establishment by means of a residence requirement, since 
general preventive considerations or economic grounds may not be invoked as grounds under that 
provision. 

7 The national court, considering that it was necessary for it to deliver judgment, decided 
to stay the proceedings and request the E F T A Court for an Advisory Opinion on the 
interpretation of the relevant parts of the E E A Agreement. 

I I I . Questions 

8 The following questions were referred to the E F T A Court: 

"1 Is the business law provision in Liechtenstein's national law, to the effect 
that a managing director of a Liechtenstein legal person must have his residence in 
the country (the Principality of Liechtenstein), in conformity with the E E A and in 
particular in conformity with Article 31 et seq. of the Agreement on the European 
Economic Area dated 2 May 1992 ( E E A ) ? 

2 I f the answer to the first question is that the Liechtenstein business law 
provision of a requirement of residence for a managing director of a Liechtenstein 
company is not in conformity with the E E A , whether in view of the specific case of 
Liechtenstein - Protocol 15, safeguard measures in accordance with Article 112 
E E A , and the declaration of the E E A Council on the freedom of choice of residence 
- could the requirement of residence nevertheless be justified with the consequence 
that the provisions of the Business L a w (Article 17, cf. Article 6 paragraph la) are 
in conformity with the E E A ? 

3 Do the grounds of public policy, public security or public health justify the 
business law provisions concerning the requirement of residence, either instead of or 
in addition to the special situation in Liechtenstein or on account of the exceptional 
provision of Article 33 E E A ? " 

I V . Legal background 

EEA law 

9 The questions submitted by the national court concern the interpretation of Articles 4, 31 
and 33 E E A . 
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5 Am 30. Dezember 1997 erhob der Beschwerdeführer Beschwerde am die 
Verwaitungsbeschwerdeinstanz des Fürstentums Liechtenstein. 

6 Der ^ ^ ^ ^ ^ ^ ist der Ansicht, dass das Wohnsitzerfordemis fur den 
Geschäftsführer in Liechtenstein nicht mit dem EWR-Recht vereinbar sei. Laut Beschwerdeführer 
bildet das Erfordernis eine versteckte Diskriminiemng gemäss A r t i k e i ^ E W R A und beschrankt 
das durch Artikel 31 E W R A gewährleistete Niederiassungsrecht auf unannehmbare Art und 
Weise.Des weiteren ist der Beschwerdeführer derAnsicht,dieAusnahtnevorschriff des Art .33 
E W R A sei ungeeignet, eine Beschränkung des NiederiassungsrechtsmitteisWohnsitzerfbrdemis 
zu rechtfertigen, da damit keine generainräventive Erwägungen oder wirtschaftliche Gründe 
gehend gemacht werden dürfen. 

7 m E r w ä g u n g d e r N o t w e n d i g k e i t e i n e s Urted entschieddas ^ ^ ^ ^ ^ ^ 
das Verfahren auszusetzen und den EETA-Gerichtshofum ein Gutachten über die Auslegung der 
erheblichen Stehen des EWR-Abkommens zu ersuchen 

m. Fragen 

8 OemEFTA-Gerichtshofwurden die tblgenden Fragen zu Beantwortung vorgelegt. 

" I Ist die gewerberechtliche Bestimmung im nationalen liechtensteinischen 
Recht, dass ein Geschäftsführer einer liechtensteinischenjuristischen Person seinen 
Wohnsitz im Inland (Fürstentum Liechtenstein) nahen muss, EWR-konform, 
insbesondere vereinbar mit Art . 3 I f f des Abkommens über den Europäischen 
Wirtschaftsraum vom 2. Ivlai 1992 ( E W R A ) ? 

2 Im Falle der Beantwortung der ersten Frage dahingehend, dass die 
liechtensteinische gewerberechtliche Bestimmung des Wobnsitzerfordernisses für 
einen Geschäftsführer einer liechtensteinischenGesellschaft mit EWR-konform ist, 
ob unter besonderer Berücksichtigung des Falles Liechtenstein Protokoll 15, 
S c h u t ^ m a s s n a h m e n g e m ä s s Art . 112 E W I ^ A und E r k l ä r u n g d e s E W R ^ a t e s ^ u r 
Freizügigkeit das Wohnsitzerfordemis nicht doch gerechtfertigt b^w. die 
gewerberechtlichen Bestimmungen (Art. I 7 i . V . m . A r t . ^ A b s . 1 a ) E W R - k o n f o r m 
sind? 

3 Ob anstatt oder ^usät^Iich der besonderen Situation Liechtensteins auch 
oder wegen der Ausnahmebestimmung des A r t . 3 3 E W R A , G r ü n d e der öffentlichen 
Ordnung, Sicherheit oder Gesundheit gewerberechtliche Bestimmungen im Sinne 
desWohnsit^erfordernisses rechtfertigen?" 

I V . Rechtlicher Hintergrund 

^ ^ ^ ^ 

9 Die vom liechtensteinischenGericht vorgelegten Fragen betreffen die Auslegung von 
Artikel 4 , 3 l u n d 33 EWR-Abkommen. 
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10 Article 4 E E A . in Part 1. Objectives and Principles, reads: 

"Within the scope of application of this Agreement, and without prejudice to any special 
provisions contained therein, any discrimination on grounds of nationality shall be 
prohibited." 

11 Article 31 E E A , in Part III , Free Movement of Persons, Services and Capital, Chapter 2, 
Right of Establishment, reads: 

"1. Within the framework of the provisions of this Agreement, there shall be no 
restrictions on the freedom of establishment of nationals of an E C Member State or an 
E F T A State in the territory of any other of these States. This shall also apply to the 
setting up of agencies, branches or subsidiaries by nationals of any E C Member State or 
E F T A State established in the territory of any of these States. 

Freedom of establishment shall include the right to take up and pursue activities as self-
employed persons and to set up and manage undertakings, in particular companies or 
firms within the meaning of Article 34, second paragraph, under the conditions laid down 
for its own nationals by the law of the country where such establishment is effected, 
subject to the provisions of Chapter 4. 

2. Annexes V I I I to X I contain specific provisions on the right of establishment." 

12 Article 33 E E A in the same Chapter reads: 

"The provisions of this Chapter and measures taken in pursuance thereof shall not 
prejudice the applicability of provisions laid down by law, regulation or administrative 
action providing for special treatment for foreign nationals on grounds of public policy, 
public security or public health." 

Liechtenstein law 

13 Article 6, paragraph la, of the Liechtenstein Business Law reads as follows: 

"The holder of a business right must appoint a managing director, if he has no residence 
in the country. The managing director must fulfil the personal and professional 
requirements regarding the operation of the business, have his residence in the country, 
and be in the position to occupy himself in the business accordingly." 

14 Article 17 of the Liechtenstein Business Law reads as follows: 

"1) Legal persons may, like natural persons, be granted business approval, if 
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10 Artikel 4 Artikel, Teil I, Ziele und Grundsätze, lautet: 

"Unbeschadet besonderer Bestimmungen dieses Abkommens ist in seinem 
Anwendungsbereich jede Diskriminierung aus Gründen der Staatsangehörigkeit 
verboten." 

11 Artikel 31 Artikel, Teil III , Freizügigkeit, freier Dienstleistungs- und Kapitalverkehr, 
Kapitel 2, Niederlassungsrecht, lautet: 

' T . Im Rahmen dieses Abkommens unterliegt die freie Niederlassung von 
Staatsangehörigen eines EG-Mitgliedstaats oder eines EFTA-Staates im Hoheitsgebiet 
eines dieser Staaten keinen Beschränkungen. Das gilt gleichermaßen für die Gründung 
von Agenturen, Zweigniederlassungen oder Tochtergesellschaften durch Angehörige 
eines EG-Mitgliedstaats oder eines EFTA-Staats, die im Hoheitsgebiet eines dieser 
Staaten ansässig sind. 

Vorbehaltlich des Kapitels 4 umfaßt die Niederlassungsfreiheit die Aufnahme und 
Ausübung selbständiger Erwerbstätigkeiten sowie die Gründung und Leitung von 
Unternehmen, insbesondere von Gesellschaften im Sinne des Artikels 34 Absatz 2, nach 
den Bestimmungen des Aufhahmestaats für seine eigenen Angehörigen. 

2. Die besonderen Bestimmungen über das Niederlassungsrecht sind in den 
Anhängen V I I I bis X I enthalten." 

12 Artikel 33 E E A im selben Kapitel lautet: 

"Dieses Kapitel und die aufgrund desselben getroffenen Maßnahmen beeinträchtigen 
nicht die Anwendbarkeit der Rechts- und Verwaltungsvorschriften, die eine besondere 
Regelung für Ausländer vorsehen und aus Gründen der öffentlichen Ordnung, Sicherheit 
oder Gesundheit gerechtfertigt sind." 

Liechtensteinisches Recht 

13 Artikel 6, Absatz la, des liechtensteinischen Gewerbegesetzes lautet wie folgt: 

"Der Gewerberechts Inhaber hat einen Geschäftsführer zu bestellen, wenn er keinen 
Wohnsitz im Inland hat. Der Geschäftsführer muss den für die Ausübung des Gewerbes 
vorgeschriebenen persönlichen und fachlichen Voraussetzungen entsprechen, seinen 
Wohnsitz im Inland haben und in der Lage sein, sich im Betrieb entsprechend zu 
betätigen." 

14 Artikel 17 des liechtensteinischen Gewerbegesetzes lautet wie folgt: 

"1) Juristischen Personen können gleich natürlichen Personen Gewerbebewilligungen 
erteilt werden, wenn 
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b they demonstrate that they have one or more managing directors, who fulfil the 
general and special requirements for natural persons in this Law, for the 
commencement of the business concerned, have a right of signature entered in the 
Register of Companies, and arc active on a full-time basis in the company; 

c at least one person entrusted with such management is resident in Liechtenstein, 
who has Liechtenstein nationality or nationality of a signatory State to the 
Agreement on the European Economic Area; 

V. Written Observations 

15 Pursuant to Article 20 of the Statute of the E F T A Court and Article 97 of the Rules of 
Procedure, written observations have been received from: 

Mr Herbert Rainford-Towning, Complainant, represented by Counsel Mr Alexander 
Ospelt; 

The Government of the Principality of Liechtenstein, represented by Counsel Christoph 
Büchel, acting as Agent, and Dr. Frank Montag; 

the Government of Norway, represented by Mr Aasmund Rygnestad, Head of Division, 
Royal Ministry of Foreign Affairs, acting as Agent; 

the E F T A Surveillance Authority, represented by Ms Anne-Lise H. Rolland, Officer, 
Legal & Executive Affairs, acting as Agent; 

the Commission of the European Communities, represented by Ms Christina Tufvesson 
and Ms Maria Patakia. both members of its Legal Service, acting as Agents. 

Observations concerning the status as party before the national court 

16 In the written observations of the Complainant, the following is stated: 

' it is placed on record at the outset that, formally, the Complainant, in the context of the 
proceedings before the Administrative Court, is not the company Tradeparts A G with its 
registered office in Vaduz, but Mr. Herbert Rainford-Towning ... . In contrast, the 
Advisory Opinion proceedings before the E F T A Court were clearly filed in the name of 
the company Tradeparts A G . Of course the company Tradeparts has a legal interest in 
whether the Complainant can take on the post of managing director. The facts of the case 
and the legal considerations can thus be dealt with both from the point of view of the 
Complainant Herbert Rainford-Towning and from the point of view of the company 
Tradeparts A G ... ." 

17 Based on this information and further information obtained from the 
Verwaltungsbeschwerdeinstanz des Fürstentums Liechtenstein, the Court finds it appropriate, for 
the purposes of the Advisory Opinion procedure, to consider Mr Herbert Rainford-Towning, and 
not the company Tradeparts A G as was initially done, as Complainant in the proceedings before 
the national court. 
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b Sie einenoder mehrere Gesehäftsführer nachweisen, welche dietur natürliche 
Personen verlangten allgemeinen und besonderen Voraussetzungen dieses 
Gesetzes rur den Antritt des betretenden Gewerbes errtillen, im Handelsregister 
eingetragenes Zeichnungsrecht habenundhauptberuthch im Untemehmentätig 
sind; 

e Mindestens eine mit derVerwaltungbetrautePerson in Eiechtensteinwohnhaft 
ist, die liechtensteinische Staatsangehörigkeit oder die Staatsangehörigkeit eines 
Vertragsstaates des Abkommens über den Europäischen Wirtschartsraum 
besitzt; 

V. Schriftliche Erklärungen 

15 schriftlicheFrklärungen gemäss Artikel 20 der Satzungen desFFTA-Gerichtshots und 
Artikel 97 der Vertährensordnung sind eingegangen von: 

Herrn Herbert Raintord-Towning, Beschwerdetuhrer, vertreten durch Rechtsanwalt 
Alexander Gsnelt: 

der Regierung des Fürstentums Liechtenstcin,vcrtreten durch lie.iur.Ghristonh Büchel, 
Leiter der Stabsstellc F W R der Regierung des Fürstentums Liechtenstein, als 
Beauftragter, und Rechtsanwalt Dr.Frank Montag: 

der norvvcgtschenRegierung,vertrcten durch Herrn Aasmund Rygnestad,Bereichsleitcr, 
Königliches Aussenntinisterium, als Beauftragter: 

der EFTA-Übetvvachungsbehördc, vertreten dureb Frau Anne-Lise H Rolland, 
Handlungsbevollmächtigte, Rechtliche^Lxckutive Angelegenheiten, als Beauftragte: 

der Komntission der Luronäischen Gemeinschaften, vertreten durch Frau Christina 
Tutvesson und Frau Maria Fatakia, Mitglieder des Rechtsdienstes, als Beauftragte. 

Erklärungen betreffend der Stellung als Partei vor dem nationalen Gericht 

16 In den schriftlichen Erklärungen des Beschwerdeführers wird folgendes ausgeführt: 

"Vorweg ist festzuhalten, dass formal der Beschwerdeführer im Rahmen des Verfahrens 
vor der Verwaltungsbeschwerdeinstanz nicht die Firma Tradeparts A G mit Sitz in 
Vaduz, sondern Herr Herbert Rainford-Towning | . . . | ist. Im Gegensatz dazu ist das 
Vorabentscheidungsverfahren vor dem EFTA-Gerichtshof offenbar unter dem Namen der 
Firma Tradeparts A G registriert worden. Selbstverständlich hat die Firma Tradeparts ein 
rechtliches Interesse daran, dass der Beschwerdeführer die Funktion des Geschäftsführers 
übernehmen kann. Der Sachverhalt und die rechtlichen Erwägungen können somit aus 
Sicht der Firma Tradeparts A G | . . . | vorgenommen werden ." 

17 Aufgrund dieser Information und weiterer bei der Verwaltungsbeschwerdeinstanz des 
Fürstentum Liechtensteins eingeholten Informationen hält es der Gerichtshof für die Belange des 
Vorabentscheidungsverfahrens angemessen, Herrn Herbert Rainford-Towning und nicht wie 
ursprünglich angenommen die Firma Tradeparts A G als Beschwerdeführer im Verfahren vor dem 
nationalen Gericht zu betrachten. 
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7 ^ ^ B ^ ^ ^ ^ 

The Complainant 

18 The Complainant submits that the first question should be solved on the basis of Articles 
4 a n d 3 i E E A , and that those provisions,according to A r t i c l e ^ E E A , should be interpreted in the 
light of the case law of the Court of Justice of theEuropeanCommunities("ECT) concerning 
Arttcles6and52 ofthe ECTreaty ("EC") 

19 It follows from the case l a w o f t h e E C f that A r t i c l e ^ E E A must be interpreted as not 
only prohibiting overt discrimination on the grounds of nationality,but also all covert forms of 
discrimination which actually lead,by the use of other distinctions than nationality,to the same 
results in itsjudgment in the ^ ^ C ^ c a s e , paragraph 29,the ECIrecently held that where 
national statutor^provisions provide foradistinction based on the criterion of residenccadanger 
exists that it will resultprincipally inadisadvantagetonationalsofotherStates, sincenon-
residents are mostly toreigners. The requirement of residence ŵ as thus recognized in that case as 
covert discrimination, and the same applies in the present case. 

20 The interpretation of the right of establisl^ttent provided tor b y A r t i c l e 3 i E E A , in the 
sense ofaprohibition on restrictions, emerges in particular from the most recent judgments ofthe 
E C J concerning the corresponding ECTreaty provisions 

21 Under this prohibition on restrictions, restrictions are to be understood inparticular as 
covert or indirect discrimination within the meaning of A r t i c l e ^ E E A , as represented above.Such 
restrictionsare only compatible withthe E E A Agreement if they deal withurgentgrounds of 
general interest and are proportionate to the aim pursued. 

22 in the opinion of the Complainant, it is not clear which general interest is served in the 
present case by the requirement of residence 

23 The argument by the Government ofthe Principality of Liechtenstein, v^ that the 
reqtnrement is justified becanseamanaging director must be inaposition to be involved in the 
business asaregular occupation and thus to play an actual rather than merelyatormal role there, 
does not in itself providealegitimate basis tbrarequirement of residence.Mr Rainrbrd-Towning 
intends toplay an active role in the operation of thecompany but, given the nature ofthe 
activities involved, namely financial services with all of Europe as its market, it is neither 
necessary nor appropriateforhimtobe physically present at the officein Eiechtensteinatall 
times The aimofensuring that themanagementfunction is carriedout not only ina tbrmal 
manner but also in tact would be better taken care o f i fan investigation were made in each case 

Case 152/73 Sotgiu v Deutsche Bundespost [1974] ECR 153; Case C-3/88 Commission v Italy 
|1989] E C R 4035. 

Case C-350/96 Clean Car Autoservice GmbH v Landeshauptmann von Wien, judgment of 7 
May 1998, not yet reported ("Clean Car"). 

Case C-340/89 Vlassopoulou [1991] E C R 1-2357; Case C-19/92 Kraus v Land Baden-
Württemberg [1993] ECR 1-1663; Case C-55/94 Gebhard v Consiglio dell'Ordine degli 
Avvocati e Procuratori di Milano [1995] ECR 1-4165. 
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7 ^ ^ ^ ^ ^ 

Der Beschwerdeführer 

18 Der Beschwerdeführer bcantragt.dass die crstcfragc auf der Grundlage von Artikeln 
tmd31 E W R A gelöst und dass dicscBcstimmungcn gemäss A r t i k c l ^ E W R A im Einklang mit 
der Rechtsprechung des Europäischen 
( E G V ) ausgelegt werden sollten. 

19 Ans der Rechtsprechung des E u G H ergibt sich, dass Artikel 4 E W R A dahingehend 
ausgelegt werden muss, dass cr nicht nur offene Diskriminierungen aufgrund der 
Staatsangehörigkeit verh ieb 
durch die Anwendung anderer Unterscheidungsmerkmale als die der Staatsangehörigkeit 
tatsächlich zu dem gleichen Ergebnis fuhren.^bt 
der E u G H i n R z . 29 neuerlich festgestellt, dass hei einer nationalen Rechtsvorschrift, diccinc 
Unterscheidung aufgrunddes Kriteriums des Wohnsitzes vors icht .d icGcfährbcs tcht . dasssic 
sich hauptsächlich zum Nachteil der Angehörigen anderer Mitglicdstaatcn auswirkt, da 
Gcbictsfrcmdc meist Ausländer sind. Das Wohnsitzerfordemis w^rdeindicser Rechtssache als 
versteckte Diskriminierung identifiziert Diese Auslegung ist auch im vorliegenden Eall 
zutreffend 

20 Die Auslegung des in Artikeln! EWRAvorgcschcncnNicdcrlassungsrcchts ergibt sich 
insbesondere aus der neuesten Rechtsprechung des E u G H hinsichtlich der einschlägigen 
Bestimmung des EG-VcrtragsB 

21 Als Beschränkungen im Sinne dieses Bcschränkungsvcrbotcs sind dabei insbesondere 
versteckte oder mittelbare Diskriminicmngcn im Sinne des A r t . 4 E W R A w i c oben dargestellt zu 
verstehen DicscBcschränkungcn sind nur dann mit dcmEWR-Abkommcnvcrcinbar. wenn sie 
zwingende Gründe des Allgcmcinintcrcsscs zum Gegenstand haben und verhältnismässig sind. 

22 Der Beschwerdeführer ist der Ansicht, es sei nicht crkcnttbar.wclchcAllgcmcinintcrcsscn 
im vorliegenden Eall mit dem Wohnsitzerfordemis verfolgt werden 

23 Das Argument dcrRcgicrungdcs Fürstentums Eicchtcnstcin. dassdas Erfordcrnisdcs 
Wohnsitzes in Liechtenstein dadurch gerechtfertigt sei. dass ein Gcschäffsftihrcr in der Lage sein 
muss.sich hauptberuflich im Betrieb zu betätigen under dort also eine tatsächliche und nicht nur 
eine formale Rolle spielt, stellt für sich allcinc keinen legitimen Zweck für ein 
Wohnsitzerfordernis dar.HcrrRainford-Towtting beabsichtigt, im Betrieb der Gesellschaft eine 
aktive Rolle zu spielen; indes liegt es im Wesen der Geschäftstätigkeit ^ der Erbringung 
finanzieller Dienstleistungen auf dcmgcsamtcuropäischcn M a r k t e , dass es weder erforderlich 
noch angemessen wäre, wenn der Beschwerdeführer die ganze Zeit persönlich in seinem 
Liechtensteiner Büro anwesend wäre Das Ziel zu gewährleisten. dass die 
Gcschäftsftmrcrfünl^ion nicht ntu in fomtalcr. sonde 
würde cher crrc icht .wcnngcprtr f fwürdc .ob der jeweilige Antragsteller unabhängig von seinem 

EuGH C-152/73 Sotgiu .1. Deutsche Bundespost, Sig. 1974, 153; EuGH 0-3/88 Commission ./. 
Italy, Sig. 1989. 4035. 

EuGH C-350/96 Clean Car Autosen'ice GmbH .1. Landeshauptmann von Wien, Urteil vom 7. 
Mai 1998. noch nicht veröffentlicht. 

EuGH C-340/89 Vlassopoulou, Sig, 1991, 1-2357; C-19/92 Kraus ./. Land Baden-Württemberg, 
Sig. 1993, 1-1663; C-55/94 Gebhard ./. Consiglio dell'Ordine degli Avvocati e Procurator! di 
Milano, Sig. 1995, 1-4165. 
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to ascertain whether the prospective applicant intended, independently of his residence in the 
country or abroad, to undertake this task simply formally or in actual fact. The residency 
requirement is not suitable to ensure the achievement of this purpose, however. 

24 With respect to the stated problem of serving any possible writ or penalty, reference is 
made to the judgment of the E C J in Clean Car,4 paragraph 36, which states that any such 
difficulties can be solved by less restrictive means. In the case of Liechtenstein, it should also be 
noted that the said purpose is already protected by the requirement of a board of directors resident 
in the Principality of Liechtenstein. 

25 It should also be noted that all other requirements of the Liechtenstein Business Law can 
be complied with by the intended managing director, regardless of whether he has his residence in 
that country or abroad. 

26 The Complainant proposes the following answer to the first question: 

"On the basis ofthe above explanations, the answer to the first question is that the 
business approval in the national law of Liechtenstein, whereby a managing director of 
a Liechtenstein legal person must have his residence in the country, is contrary to 
Article 31 et seq. EEA. " 

The Government of the Principality of Liechtenstein 

27 The Government of the Principality of Liechtenstein is of the view that the Complainant 
is to be regarded as a self-employed person falling within the scope of application of Article 31 
E E A and not as a worker under Article 28 E E A and cites case law from the E C J to support that 
proposition/ However, regardless of which provision the case will fall under, the analysis will be 
the same, as both provisions concern discrimination on grounds of nationality.6 

28 The Government of the Principality of Liechtenstein argues that the residence 
requirement in Articles 17(l)(b) and 6(1 )(a) of the Liechtenstein Business Law does not 
constitute overt or covert discrimination prohibited by Article 31 E E A . 

29 As regards overt discrimination, the Government of the Principality of Liechtenstein 
argues that the provisions of the Liechtenstein Business Law that require the managing director of 
a Liechtenstein legal person to have his residence in Liechtenstein apply equally to Liechtenstein 
nationals and to other E E A citizens. Neither Liechtenstein nationals nor other E E A nationals may 
be managing directors of Liechtenstein legal persons without having their residence in 
Liechtenstein. 

30 As regards covert discrimination, the Government of the Principality of Liechtenstein 
notes the case law of the E C J regarding Article 52 E C , which prohibits not only overt 
discrimination but also all forms of discrimination which, by the application of other criteria of 

See footnote 2. 

Case 66/85 Lawrie Blum [1986] ECR 2121, at para. 17; Opinion ofthe Advocate General in 
Case C-IQ7m Asscher [1996] ECR 1-3089. at para. 28 CAsscher"). 

Asscher, at para. 29; Case C-106/91 Ramrath [1992] E C R 1-3351. at para. 17. 
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Wohnsitz im In- oder Ausland diese Tätigkeit lediglich formal oder in tatsächlicher Hinsicht zu 
übernehmen beabsichtigt. Die Wohnsitzerfordemis ist jedoch nicht geeignet, die Erreichung dieses 
Zweckes zu gewährleisten. 

24 Hinsichtlich der geltend gemachten Probleme, allfällige Verfügungen oder Strafen 
zuzustellen, ist im Einklang mit der Entscheidung Clean Car4 Rz. 36. darauf hinzuweisen, dass 
derartige Schwierigkeit mit weniger einschränkenden Mitteln gelöst werden körnten. Im Falle von 
Liechtenstein ist auch zu bemerken, dass besagter Zweck bereits durch das Erfordernis eines 
Verwaltungsrats mit Sitz im Fürstentum Liechtenstein geschützt ist. 

25 Festzuhalten bleibt, dass sämtliche weiteren Bestimmungen des liechtensteinischen 
Gewerbegesetzes vom vorgesehenen Geschäftsführer beachtet werden können, unabhängig davon, 
ob er seinen Wohnsitz im In- oder Ausland hat. 

26 Der Beschwerdeführer schlägt auf die erste Frage folgende Antwort vor: 

"Aufgrund der vorstehenden Ausführungen ist auf die erste Frage zu antworten, dass 
die gewerberechtliche Bestimmung im nationalen liechtensteinischen Recht, wonach ein 
Geschäftsführer einer liechtensteinischen juristischen Person seinen Wohnsitz im 
Inland haben musst, gegen Art. 3 I f f . EWRA verstösst. " 

Die Regierung des Fürstentums Liechtenstein 

27 Die Regierung des Fürstentums Liechtenstein ist der Ansicht, dass der Beschwerdeführer 
als selbständig erwerbstätig im Sinne von Artikel 31 E W R A und nicht als Arbeitnehmer gemäss 
Artikel 28 E W R A zu betrachten sei. Zur Bekräftigung dieser Ansicht nimmt sie Bezug auf die 
Rechtsprechung des E u G H . 5 Allerdings wird die Analyse unbeschadet, ob der Fall unter die eine 
oder die andere Bestimmung fällt, gleich ausfallen, weil beide Bestimmungen die Diskriminierung 
aus Gründen der Staatsangehörigkeit betreffen/ 

28 Die Regierung des Fürstentums Liechtenstein bringt vor, dass das Wohnsitzerfordemis in 
Artikel 17 Absatz 1 lit. b i.V.m. Artikel 6 Absatz la des liechtensteinischen Gewerberechts keine 
gemäss Artikel 31 E W R A verbotene offene oder versteckte Diskriminierung darstellt. 

29 Was die offene Diskriminierung betrifft, führt die Regierung des Fürstentums 
Liechtenstein an, dass die Bestimmungen des liechtensteinischen Gewerberechts, gemäss denen 
der Geschäftsführer einer liechtensteinischen juristischen Person in Liechtenstein Wohnsitz haben 
muss, für liechtensteinische Staatsangehörige und für Bürger anderer EWR-Staaten 
gleichermassen gilt. Weder liechtensteinische Staatsangehörige noch Angehörige anderer E W R -
Staaten dürfen als Geschäftsführer einer liechtensteinischen juristischen Person füngieren, ohne 
ihren Wohnsitz in Liechtenstein zu haben. 

30 Was die versteckte Diskriminierung betrifft, verweist die Regierung des Fürstentums 
Liechtenstein auf die Rechtsprechung des E u G H hinsichtlich Artikel 52 E G V , die nicht nur offene 
Diskriminierung untersagt, sondern auch jede Form versteckter Diskriminierung, die durch die 
Anwendung anderer Unterscheidungsmerkmale als die der Staatsangehörigkeit tatsächlich zu dem 

1 S. Fussnote 2. 

' EuGH 66/85 Lawrie Blum, Sig. 1986, 2121. Rz. 17; Begründung des Generalanwalts in EuGH 
C-107/94/Wc/;gr, SIg. 1996.1-3089, Rz. 28 ("/k.tc/;er"). 

Asscher, Rz. 29; EuGH C-106/91 Ramrath, Sig. 1992, 1-3351, Rz. 17 
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difTerentiation, lead in fact to the same result s Virile it is true that the E C J has held that national 
rules under whichadistinction is drawtt on the basis of residence are likely to operate mainly to 
the detriment of national of other Member Stated and that a residence requirement ean 
constitute covert discrimination contrary to Article 4 8 E C , ^ i t has also clearly pointed out thata 
residence requirement may be non-discriminatory if it isinproportiontoalegitimate objective 
and is applicable without distinction based on nationality.^ 

31 Moreover,in the view of the Government of the Principality of Eiechtenstein,the case 
law of the E C f on Article 52 E C is not directly relevant to the interpretation of A r t i c l e 3 i E E A , 
A r t i c l e ^ E E A notwithstanding, as the scope of the two provisions is different due to fundamental 
differences in the Community legal order and E E A law. These differences have been discussed 
and elaborated on at length by the E C f ^ a n d subsequently reinforced by the E E T A C o u r t . ^ T h e 
E E A isatraditional international agreement entailing no transfer of sovereign rights on the part 
of the Contracting Parties aiming at an improved free trade area hut notacustoms union witha 
unifomt trade policy.It would thus be erroneous to interpret Article3i E E A simply hy drawing 
analogies with Article52 E C . A r t i c l e 3 1 E E A is to be interpreted in the light and context of the 
E E A Agreement alone 

32 The Government of the Principality ofEiechtenstein makes reference to A r t i c l e 3 i o f the 
Vienna Convention on the EawofTreaties,which states that treaties are to be interpreted in good 
faith and in accordance with the ordinary meaning to he given to the terms of the treaty inits 
context and in the light of its objects and purpose Consequently, it follows from the lesser 
ambitions of the E E A , v ^ strengthening of trade and economic relations,that the furtherance of 
the freedom of establislm^ent cannot requireatotal liberalization of the markets or the elimination 
of all restrictions onthatffeedom. The E E A is not intendedtobeanarea without internal 
borders, so differences in economic conditions between E E A States may continue to exist 
Moreover,economic relations between E E A States may be strengthened by eliminating on lya 
selection ofthe restrictions on trade fn fact, Eiechtenstein has made substantial amendments to 
its laws in general since it acceded to the E E A Agreement so as to comply with its obligations. 
Further amendments to its laws, in particular the Eiechtenstein Business Eaw,would go beyond 
what is contemplated by the E E A Agreement 

Case 152/73 Sotgiu v Deutsche Bundespost [1974] E C R 153, at para. 11; Case C-3/88 
Commission v Italian Republic [1989] E C R 4035, at para. 8; Case C-266/95 Merino Garcia v 
Bundesanstalt für Arbeit [1997] E C R 1-3279, at para. 33. 

Finanzamt Köln-Altstadt v Schumacher [1995] E C R 1-225, at para. 28; Case C-221/89 The 
Queen v Secretary of State for Transport, ex parte Factortame [1991] E C R 1-3905, at para. 32. 

See Clean Car, footnote 2, at para. 30. 

Clean Car, footnote 2, at para. 31; Case C-15/96 Schöning/Kougebetopoulou v Freie und 
Hansestadt Hamburg [1998] E C R 1-47, at para. 21. 

Opinion 1/91 [1991] E C R 1-6079; Opinion 1/92 [1992] E C R 1-2821. 

Case E-2/97 Maglite Instrument Inc. v California Trading Company Norway, Ulsteen [1997] 
E F T A Court Report 127. 
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glichen Ergebnis führtB Während es zutrifft, dass der E u G H festgehalten hat, dass die 
nationalen Regeln, gemäss denen eineUntcrscheidungaufgmnd desWohnsitzes getroffen wird, 
dazuangetansind, s ichhauptsächlich zumNachteil der Angehörigen anderer Mitgliedstaaten 
auswirken/ und dass ein Wohnsitzerfordemis eine offene Diskriminierung in Verletzung von 
Artikel 48 E G V darstellen kann/ so hat er aueh darauf hingewiesen, dass ein 
Wolmsitzerfordemis keine Diskriminierung darstelle,wenn es in einem angemcssenenVerhältnis 
mit einem legitimen Zweck stehe, und ohne Unterscheidung aus Gründen der Staatsangehörigkeit 
anwendbar sei ^ 

31 Darüber hinaus besitzt die Rechtsprechung des E u G H hinsichtlich Artikel 52 E G V nach 
Ansicht der Regierung des Eürs tentumsLiechtens te inungeachte tArt ike l^EWR keine direkte 
Relevanz fur die Auslegung von Artikel 3 i E W R A , da die zwei Bestimmungen aufgrund 
grundlegender Unterschiede zwischen der Rechtsordnung der Gemeinschaft und dem EWR-Recht 
verschiedenartige Geltungsbereiche haben Diese Unterschiede sind vom E u G H ausfuhrlich 
erörtert und ausgearbeitet^und später vom EEfA-Gerichtshofbekräff igt wordene Der E W R ist 
ein herkönm^liches internationales Abkonm^enolme Übertragung von Hoheitsrechten seitens der 
Vertragsparteien und mit dem Ziel,eine verbesserteEreihandelszone zu schaffen Er ist jedoch 
keine Zollunion mit einer einheitlichen Handelspolitik. E s w ä r e d e s h a l b v e r f e h l t , eine Analogie 
mit Artikel 52 E G V herzustellen. Artikel31 E W R ist ausschliesslich im Eicht und im Kontext 
des EWR-Abkommens auszulegen 

32 DieReg ierungdesEürs tentums Liechtenstein nimmt Bezug auf Artikel 31 derWiener 
Völkerrechtskonvention, die besagt, dass Staatsverträge in gutem Glauben und in 
Übereinstimmung mit den ordentlichen Bedeutungen auszulegen sind, die den Begriffen des 
Vertrags in seinem Kontext und im Eichte seines Ziels undZwecks zugeordnet werden Es lässt 
sich deshalb aus den weniger wichtigen Bestrebungen des E W R , nämlich der Stärkung von 
Handels-undWirtschaffsbeziehungen,ableiten,dass dieEörderungderNiederlassungsfreiheit 
nicht nach der totalen Liberalisierung der Märkte oder der Aufhebung sämtlicher 
Einschränkungen dieser Freiheit erfordern kann Es ist nicht beabsichtigt, dass der E W R e i n 
Raum ohne interne Grenzen sein soll, also können in verschiedenen EWR-Staaten weiterhin 
verschiedene wirtschaftliche Bedingungen herrschen Darüber hinaus können die 
Wirtschaftsbeziehungen zwischen EWR-Staaten gestärkt werden,indem lediglich eine Auswahl 
der Handelsbeschränkungen aufgehoben wird . fa tsächl ich hat Liechtenstein seit seinemBeitritt 
zum EWR-Abkommen beträchtliche allgemeine Gesetzesänderungen vorgenommen, um den 
entsprechenden Verpflichtungen nachzukommen Weitere Gesetzesänderungen, namentlich am 
Liechtensteiner Gewerberecht, gingen über das vom E W R AbkommenVorgesehene hinaus 

EuGH 152/73 Sotgiu ./. Deutsche Bundespost, Sig. 1974, 153, Rz. 11; EuGH C-3-88 
Kommision ./. Republik Italien, Sig. 1989, 4035, Rz. 8; EuGH c-266/95 Merino Garcia ./. 
Bundesanstalt für Arbeit, Sig. 1997, 1-3279, Rz. 33. 

Finanzamt Köln-Altstadt./. Schumacker, Sig. 1995, 1-225, Rz. 28; EuGH C-221/89 The Queen 
./. Secretary of State for Transport, ex parte Factortame, Sig. 1991, 1-3905, Rz. 32. 

S. Clean Car, Fussnote 2, Rz. 30. 

Clean Car, Fussnote 2, Rz. 31; EuGH C-15/96 Schöning/Kougebetopoulou ./. Freie und 
Hansestadt Hamburg, Sig. 1998,1-47, Rz. 21. 

Begründung 1/91, Sig. 1991.1-6079; Begründung 1/92, Sig. 1992,1-2821. 

E-2/97 Maglite Instrument Inc. ./. California Trading Company Norway, Ulsteen [1997], EFTA 
Court Report 127. 
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33 Alternatively, the Government of the Principality of Liechtenstein submits that, if the 
residence requirement is found to be contrary to Article 31 E E A . it is justified by objective 
considerations independent of the nationality of the persons concerned, which the E C J has 
recognized as being in conformity with E C law. M The purpose of the residence requirement is to 
ensure a means of bringing criminal prosecutions, in particular the enforcement of penal 
administrative orders or judgments against a managing director. It serves the public interest of 
Liechtenstein. Advocate Fennel I y in the Clean Car'4 case endorsed such mandatory requirements 
and. even though he was not followed by the E C J on this point, the reasoning of the E C J is not 
applicable to the present case. 

34 There are a number of important reasons for maintaining the residence requirement. First 
of all, there is no treaty between the Principality of Liechtenstein and the United Kingdom 
governing the recognition and enforcement of judgments, as there was in the Clean Car15 case. 
Secondly, under Liechtenstein law, there arc different regimes of legal liability for managing 
directors and administrative councils, or Verwaltugsrat, of legal persons. The former may be held 
liable only for the damage incurred by the company or third persons due to a breach of his duties, 
whilst the latter may be held liable for the unsound administration of the company as well as its 
mismanagement. Consequently, enforcement against one does not ensure enforcement of the 
other, whence the necessity of also requiring the managing director to have his residence in 
Liechtenstein. Thirdly, the residence requirement ensures that the managing director will involve 
himself in the business to the extent appropriate to his position in the company. Lastly, the 
residence requirement seeks to ensure that the business activities of the company are actually 
carried out in the Principality of Liechtenstein. 

35 The Government of the Principality of Liechtenstein submits that the first question should 
be answered as follows: 

"Article 31 ofthe EEA Agreement does not preclude a Member Stale from providing 
that a managing director of a legal person carrying on a business on the territory of 
that State must have his residence there. " 

The Government of Norway 

36 The Government of Norway makes reference to Articles 4 and 31 E E A 

37 According to the Government of Norway, the relevant case law of the E C J makes it clear 
that Article 6 E C , which corresponds to Article 4 E E A , not only prohibits discrimination on the 
basis of nationality, but also any form of covert discriminatory treatment brought about by the 
formal use of criteria other than nationality, where the actual result is the same. 

Clean Car, footnote 2, at para. 31. 

See footnote 2. 

See footnote 2. 
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33 Andererseits macht die Regierung des Fürstentums Liechtenstein geltend, dass, falls das 
Wohnsitzerfordemis als im Widerspruch zu Artikel 31 E W R A befunden werden sollte, es durch 
objektive, von der Staatsangehörigkeit der betroffenen Arbeitnehmer unabhängige Erwägungen, 
die vom E u G H als mit dem Gemeinschaftsrecht vereinbar erkannt wurden, trotzdem gerechtfertigt 
ist.'3 Der Zweck des Wohnsitzerfordernisses besteht darin, die Durchfuhrung strafrechtlicher 
Verfolgungen und insbesondere die Vollstreckung administrativer Strafverfügungen und -ur-teile 
gegen einen Geschäftsführer sicherzustellen. Es dient dem öffentlichen Interesse Liechtensteins. 
Generalanwalt Fennclly unterstützte in der Rechtssache Clean C a r 1 4 derartige zwingende 
Erfordernisse. Auch wenn ihm der E u G H in diesem Punkt nicht gefolgte ist. sind die 
Schlussfolgerungen des E u G H auf den vorliegenden Fall nicht anwendbar. 

34 Zur Aufrechterhaltung des Wohnsitzerfordernisses gibt es eine Reihe triftiger Gründe. 
Vorab besteht zwischen dem Fürstentum Liechtenstein und Grossbritannien kein Abkommen über 
die Anerkennung und Vollstreckung von Urteilen, wie dies in der Rechtssache Clean C a r 1 5 der 
Fall war. Zweitens bestehen im liechtensteinischen Recht verschiedene Regelungen für die 
Haftung von Geschäftsführern und Verwaltungsräten juristischer Personen. Geschäftsführer 
können nur für Verluste haftbar gemacht werden, die sich der Gesellschaft oder Dritten aus der 
Nichterfüllung seiner Pflichten erwachsen, während Verwaltungsräte sowohl für die unsolide 
Verwaltung der Gesellschaft als auch für die schlechte Geschäftsführung haftbar gemacht werden 
können. Folglich stellt die Vollstreckung gegenüber dem einen die Vollstreckung gegenüber dem 
anderen nicht sicher, woraus sich die Notwendigkeit ergibt, dass auch der Geschäftsführer seinen 
Wohnsitz in Liechtenstein haben muss. Drittens versichert das Wohnsitzerfordemis. dass sich der 
Geschäftsführer im Geschäftsbetrieb in einem Umfang einsetzt, der seiner Stellung in der 
Gesellschaft entspricht. Schliesslich versucht das Wohnsitzerfordemis sicherzustellen, dass die 
Geschäftstätigkeiten der Gesellschaft tatsächlich im Fürstentum Liechtenstein ausgeführt werden. 

35 Die Regierung des Fürstentums Liechtenstein schlägt auf die erste Frage folgende 
Antwort vor: 

"Artikel 31 des EWR-Abkommens schliesst nicht aus. dass ein Milgliedstaat vorsehen 
kann, dass der Geschäftsführer einer juristischen Person, die auf dem Hoheitsgebiet 
dieses Staates einen Geschäftsbetrieb ausführt, seinen Wohnsitz dort haben muss. " 

Die norwegische Regierung 

36 Die norwegische Regierung nimmt auf Artikel 4 und 31 E W R A Bezug. 

37 Gemäss der norwegische Regierung macht die einschlägige Rechtsprechung des E u G H 
klar, dass Artikel 6 E G V . welcher Artikel 4 E W R A entspricht, nicht nur die Diskriminierung aus 
Gründen der Staatsangehörigkeit untersagt, sondern auch jede Form versteckter Diskriminierung, 
die durch die Anwendung anderer Unterscheidungsmerkmale als die der Staatsangehörigkeit 
tatsächlich zu dem gleichen Ergebnis führt. 

Clean Car, Fussnote 2, Rz. 31. 

S. Fussnote 2. 

S. Fussnote 2. 

228 



Chapter III. Decisions ofthe Court: Case E-3/98 

38 Reference is further made to Annex VIII . item 2, to the E E A Agreement, by virtue of 
which the General Programme of the Council of the European Communities for the abolition of 
restrictions on freedom of establishment (dated 18 December 1961) has been made part of the 
E E A Agreement. Part III B of the Programme makes it clear that the principles of non­
discrimination also affect provisions which do not formally discriminate against foreign nationals, 
but which in practice exclusively or primarily restrict the freedom of foreign nationals to pursue 
professional activities. 

39 According to the Government of Norway, it follows from the judgment of the E C J in 
Factortameu' that it is contrary to Community law, and particularly Article 52 E C (which 
corresponds to Article 31 E E A ) , to have in place requirements regarding citizenship and residence 
in a State, but that Community law does not preclude the requirement that decisions concerning a 
fishing vessel's operation and use are to be taken within the territory of the State. 

40 It is also assumed that there are, in practice, few forms of residence requirement that are 
not designed to discriminate or that do not function in this way. 

41 The Government of Norway also mentions that the Norwegian Companies Act of 4 June 
1976 requires the managing director and at least half the members of the board to be resident in 
Norway and to have lived in Norway for the previous two years. It was considered necessary to 
amend that provision in connection with the entry into force of the E E A Agreement, due to 
Articles 4 and 31 E E A , and the provision now contains a general exemption for nationals of E E A 
States who are resident in an E E A State. The residence requirement is based on considerations of 
jurisdiction and enforcement and is not aimed at favouring Norwegian nationals. Nevertheless, 
and with reference to inter alia the Lugano Convention, it was considered that this was not in 
itself sufficient to maintain the residence requirement for nationals of other E E A States. 

42 Based on the above, it is. in the view of the Government of Norway, difficult to see that 
the requirement in Liechtenstein's national legislation that the managing director must reside in 
Liechtenstein is in accordance with Articles 4 and 31 E E A . 

43 The Government of Norway proposes the following answer to the first question: 

"The requirement in Liechtenstein 's national legislation that a managing director of a 
Liechtenstein legal person must have his residence in the Principality of Liechtenstein 
is not in accordance with Articles 4 and 31 ofthe EEA Agreement. " 

The E F T A Surveillance Authority 

44 According to the E F T A Surveillance Authority, the E C J has consistently held that the 
rules of equal treatment prohibit not only overt discrimination based on nationality, but also all 
covert forms of discrimination which, through the application of other distinguishing criteria, 
achieve in practice the same result.1 7 The E C J has furthermore held that national rules under 
which a distinction is drawn on the basis of residence are likely to operate mainly to the detriment 
of nationals of other Member States, as non-residents in the majority of cases are foreigners.18 

The E F T A Surveillance Authority also notes that the E C J has mentioned that the General 

'" Case C-221/89 Factortame and Others [1991] ECR 1-3905. 
1 7 Case C-3/88 Commission v Italy [1989] ECR 4035, paragraphs 8 and 9; Case 22/80 Boussac v 

Gerstenmeier [1980] ECR 3427. paragraph 9. 

'* Case C-279/93 Schumacher 11995] E C R 1-225, paragraph 28. 
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38 Des weiteren wird Bezug genommen auf Anhang VIII . Punkt 2, des EWR-Abkommens. 
wodurch das Allgemeine Programm des Europarats zur Aufhebung der Beschränkungen der 
Niedcrlassungsfreiheit vom 18. Dezember 1961 als Teil des EWR-Abkommens aufgenommen 
wurde. Teil III B des Programms macht klar, dass die Grundsätze der Nichtdiskriminierung auch 
Auswirkungen auf Bestimmungen haben, die keine formale Diskriminierung ausländischer 
Staatsangehöriger darstellen, jedoch in der Praxis ausschliesslich oder in erster Linie die Freiheit 
ausländischer Staatsangehöriger zur Verfolgung der Berufstätigkeit einschränken. 

39 Laut der norwegischen Regierung legt das Urteil des E u G H in der Rechtssache 
FactorlameXb den Schluss nahe, dass es gegen das Gemeinschaftsrecht und insbesondere gegen 
Artikel 52 E G V (welcher Artikel 31 E W R A entspricht) verstösst. Erfordernisse bezüglich 
Bürgerrecht und Wohnsitz in einem Staat festzuhalten, dass das Gemeinschaftsrecht jedoch das 
Erfordernis nicht ausschliesst, wonach Entscheidungen bezüglich Betrieb und Verwendung eines 
Fischereifahrzeugs innerhalb des Territoriums eines Staates zu fassen seien. 

40 Es wird ebenfalls angenommen, dass es in the Praxis wenige Formen des 
Wohnsitzerfordemisses gibt, die nicht zum Zweck der Diskriminierung geschaffen wurden oder 
sich diskriminierend auswirken. 

41 Die norwegische Regierung erwähnt des weiteren, dass das norwegische 
Gesellschaftsgesetz vom 4. Juni 1976 stipuliert, dass der Geschäftsführer und mindestens die 
Hälfte der Mitglieder des Verwaltungsrats in Norwegen Wohnsitz haben und seit zwei Jahren in 
Norwegen wohnhaft gewesen sind. Es wurde als notwendig erachtet, diese Bestimmung im 
Zusammenhang mit dem Inkrafttreten des EWR-Abkommens aufgrund von Artikel 4 und 31 
E W R abzuändern, in die Bestimmung enthält nun eine allgemeine Ausnahmeklauscl für 
Staatsangehörige von EWR-Staaten mit Wohnsitz in einem EWR-Staat. Das Wohnsitzerfordemis 
stützt sich auf Erwägungen hinsichtlich Gerichtshoheit und Vollstreckbarkeit und zielt nicht auf 
die Begünstigung norwegischer Staatsangehöriger ab. Trotzdem - und mit Bezug u.a. auf die 
Konvention von Lugano - wurde erwogen, dass dies an sich nicht einen ausreichenden Grund zur 
Beibehaltung des Wohnsitzerfordemisses für Staatsangehörige anderer EWR-Staaten darstelle. 

42 Aufgrund dieser Ausführungen ist es nach Ansicht der Regierung von Norwegen 
schwierig zu sehen, dass das im nationalen liechtensteinischen Recht vorgesehene Erfordernis, 
wonach der Geschäftsführer im Inland wohnhaft zu sein habe, mit Artikel 4 und 31 E W R A in 
Übereinstimmung steht. 

43 Die norwegische Regierung schlägt auf die erste Frage folgende Antwort vor: 

"Das im nationalen liechtensteinischen Recht vorgesehene Erfordernis, wonach der 
Geschäftsführer einer liechtensteinischen juristischen Person im Fürstentum 
Liechtenstein wohnhaft zu sein habe, ist nicht in Übereinstimmung mit Artikel 4 und 31 
EWRA. " 

Die EFTA-Überwachungsbehörde 

44 Gemäss der EFTA-Überwachungsbehörde hat der E u G H konsequent entschieden, dass 
die Regeln der Gleichbehandlung nicht nur die offene Diskriminierung aus Gründen der 
Staatsangehörigkeit untersagen, sondern auch jede Form versteckter Diskriminierung, die durch 
die Anwendung anderer Unterscheidungsmerkmale als die der Staatsangehörigkeit tatsächlich zu 

EuGH C-221/89 Factortame and Others, Sig. 1991, 1-3905. 

229 



Chapter III. Decisions ofthe Court: Case E-3/98 

Programme for the Abolition of restrictions on freedom of establishment designates as its 
beneficiaries the "nationals of Member States" without any distinction as regards nationality or 
residence.19 

45 According to the E F T A Surveillance Authority, attention should also be drawn to the 
judgment of the E C J in Factor tame 20 

46 Consequently, a residence requirement for the managing director of an undertaking would 
hinder the right of establishment because it constitutes indirect discrimination on the basis of 
nationality and is therefore incompatible with Article 31 E E A . 

47 The E F T A Surveillance Authority furthermore notes that a residence requirement in 
Austrian legislation, similar to that at issue in the present case, has recently been assessed by the 
E C J in the Clean Car case. 2 1 In that case the E C J found that Article 48 E C precludes a Member 
State from providing that the owner of an undertaking exercising a trade on the territory of that 
State may not appoint as manager a person not resident there, as this constitutes indirect 
discrimination based on nationality, unless the imposition of such a residence requirement is 
based on objective considerations independent of the nationality of the employees concerned and 
is proportionate to a legitimate aim pursued by the national law. Since Article 28 E E A is identical 
in substance to Article 48 E C . Article 28 E E A should be interpreted in the same manner. 

48 The question then remains whether there are, in the present case, any considerations of 
the above-mentioned kind that would justify the residence requirement. In the case law of the 
E C J . 2 2 the question of possible justification is relevant for the purpose of both Article 28 and 
Article 32 E E A . 

49 In the account of national law given in the request, only one possible ground for 
justification is mentioned, i.e. the need to have a person in the territory responsible for complying 
with the relevant rules, given the difficulties involved in cross-border enforcement of penal 
measures. That consideration was dealt with by the E C J in the Clean Car case 2 1 and found not to 
be justified in that case. Since the Liechtenstein Government appears to consider the situation in 
Liechtenstein comparable to that in Austria, there is nothing in the facts available to suggest that 
that conclusion is not also valid in the present case. 

Case 115/78 Knoors v Secrétaire d'État aux affaires économiques [1979] E C J 399. paragraph 
16. 

See footnote 16. 

See footnote 2. 

Case C-106/91 Ramrath v Ministre de la Justice [1992] E C R 1-3351. paragraph 17; Case C-
107/94 Asscher v Staatssecretaris van Financiën [1996] ECR 1-3089. paragraph 29. 

See footnote 2. 
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dem gleichen Ergebnis führt. 1 7 Der E u G H hat ebenfalls befunden, dass die nationalen Regeln, 
gemäss denen eine Unterscheidung aufgrund des Wohnsitzes getroffen wird, dazu angetan sind, 
sich hauptsächlich zum Nachteil der Angehörigen anderer Mitgliedstaaten auswirken, da 
Gebietsfremde meist Ausländer sind. 1 8 Die EFTA-Überwachungsbehörde hält auch fest, dass das 
Allgemeine Programm zur Aufhebung der Beschränkungen der Niederlassungsfreiheit laut E u G H 
die Angehörigen von Mitgliedstaaten als Begünstigte bezeichnet, und zwar ohne Unterscheidung 
hinsichtlich Staatsangehörigkeit oder Wohnsitz. 1 9 

45 Gemäss EFTA-Überwachungsbehörde sollte auch auf das Urteil des E u G H in der 
Rechtssache Factor tarne hingewiesen werden."0 

46 Folglich würde das Wohnsitzerfordemis für den Geschäftsführer einer Unternehmung das 
Niederlassungsrecht einschränken, weil es eine mittelbare Diskriminierung aus Gründen der 
Staatsangehörigkeit und deshalb mit Artikel 31 EWR-Abkommen unvereinbar ist. 

47 Die EFTA-Überwachungsbehörde hält des weiteren fest, dass der E u G H in der 
Rechtssache Clean Car2] vor kurzem eine dem Problem des vorliegenden Falles ähnliche 
Wohnsitzerfordemis des österreichischen Rechts beurteilt hat. In jenem Fall befand der E u G H , 
dass es Artikel 48 E G V nicht zulasse, dass ein Mitgliedstaat dem Inhaber eines Gewerbe, das 
dieser im Gebiet dieses Staates ausübt, verbietet, eine Person als Geschäftsführer zu bestellen, die 
in diesem Staat keinen Wohnsitz hat, da dies eine mittelbare Diskriminierung aus Gründen der 
Staatsangehörigkeit darstellt, es sei denn, diese Beschränkung beruhe auf objektiven, von der 
Staatsangehörigkeit der betroffenen Arbeitnehmer unabhängigen Erwägungen und stünde in 
einem angemessenen Verhältnis zu einem legitimen Zweck, den das nationale Recht verfolgt. Da 
Artikel 28 E W R A mit Artikel 48 E G V inhaltlich identisch ist, sollte Artikel 28 E W R A gleich 
ausgelegt werden. 

48 Es verbleibt die Frage, ob der vorliegende Fall Erwägungen der oben erwähnten Art 
zuliesse, die ein Wohnsitzerfordemis rechtfertigten. In der Rechtsprechung des E u G H 2 2 ist die 
Frage einer möglichen Rechtfertigung sowohl für Artikel 28 und Artikel 32 E W R A erheblich. 

49 In der Schilderung des nationalen Rechts führt das Gesuch lediglich einen möglichen 
Rechtfertigungsgrund an, nämlich die Notwendigkeit, eine Person im Inland zu haben, welche 
anbetracht der Schwierigkeit strafrechtlicher Verfolgungen über die Grenze hinweg für die 
Einhaltung der gewerberechtlichen Vorschriften verantwortlich ist. Diese Erwägung wurde in der 
Rechtssache Clean Car23 behandelt und in jenem Fall nicht als gerechtfertigt befunden. Da die 
Regierung des Fürstentums Liechtenstein die Situation in Liechtenstein anscheinend als mit der 
Situation in Österreich vergleichbar betrachtet, ergibt sich aus dem Sachverhalt nichts, das 
nahelegen würde, jener Schluss sei nicht auch auf den vorliegenden Fall anwendbar. 

EuGH C-3/88 Commission ./. Italy, Sig. 1989, 4035, Rz. 8 und 9; EuGH 22/80 Boussac ./. 
Gerstenmeier, Sig. 1980, 3427. Rz. 9. 

EuGH C-279/93 Schumacher, Sig. 1995. 1-225. Rz. 28. 

EuGH 115/78 Knoors ./. Secrétaire d'État aux affaires économiques, Sig. 1979, 399, Rz. 16. 
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EuGH C-106/91 Ramrath ./. Ministre de la Justice, Sig. 1992, 1-3351, Rz. 17; EuGH C-107/94 
Asscher ./. Staatssecretaris van Financiën, Sig. 1996, 1-3089, Rz. 29. 
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50 The E F T A Surveillance Authority notes that it appears that before the national court the 
question has also been raised whether the purpose of ensuring an effective management of a 
business may serve to justify the residence requirement. With reference to the judgment of the 
E C J in the Clean Car case. 2 4 paragraph 35. the E F T A Surveillance Authority submits that any 
requirement of residence for the purpose of ensuring an effective management of a business 
would have to be based on objective grounds, taking into account inter alia the nature of the 
business, the need for presence at the place of business and the transport infra-structure. There 
are no indications that any such considerations lie behind the Liechtenstein residence requirement 
and. taking into account the proximity to e.g. Austria, it is not likely that such considerations 
could possibly provide a justification. 

51 While the first question should be answered in the negative, given the circumstances of 
this case, the E F T A Surveillance Authority nevertheless notes that effective enforcement of 
national business rules and effective management of businesses are no doubt legitimate interests 
and that pursuance of such aims may justify national restrictions of the kind involved in present 
case, provided that they are necessary and proportionate. 

52 The E F T A Surveillance Authority proposes the following answer to the first question: 

"The business law provision in Liechtenstein's national law. to the effect that a 
managing director of a Liechtenstein legal person must have his residence in the 
country (the Principality of Liechtenstein) is incompatible with Article 31 and Article 
28 of the EEA Agreement. " 

The Commission of the European Communities 

53 According to the Commission of the European Communities, the residence requirement 
for a managing director of a company constitutes indirect discrimination on grounds of 
nationality incompatible with the right of establishment provided for by Article 31 E E A . 
Reference is made to the judgment of the E C J in Faclortame.2i 

54 As the E C J held in the Clean Car case, 2 6 the residence condition for a managing director 
of a company also constitutes a restriction on the right of free movement of workers provided for 
by Article 28 E E A . 

55 Although a provision such as that in the Business Law of the Principality of 
Liechtenstein applies without regard to the nationality of the person to be appointed as manager, 
national rules under which a distinction is drawn on the basis of residence are liable to operate 
mainly to the detriment of nationals of other Member States, see the judgment of the E C J in 
Schumacker21 paragraph 28. 

See footnote 2. 

See footnote 16. 

See footnote 2. 

See footnote 18. 
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50 Die EFTA-Überwachungsbehörde hält fest, dass vor dem nationalen Gericht anscheinend 
auch die Frage gestellt wurde, ob der Zweck der Gewährleistung einer effizienten 
Geschäftsleitung das Wohnsitzerfordernis rechtfertigen könne. Mit Bezugnahme auf das Urteil 
des E u G H in der Rechtssache Clean Car24. Rz. 35, legt die EFTA-Überwachungsbehörde nahe, 
dass sich jedes Wohnsitzerfordemis zur Gewährleistung einer effizienten Geschäftsleitung auf 
objektive Begründungen stützen müsste, wobei u.a. der Geschäftstyp, die Notwendigkeit der 
Anwesenheit am Geschäftssitz und die Verkehrsinfrastruktur in Betracht gezogen werden müsste. 
Es bestehen keine Hinweise darauf, dass hinter dem liechtensteinischen Wohnsitzerfordemis 
derartige Erwägungen stehen, und angesichts der Nähe des Landes zu - beispielsweise -
Österreich ist es unwahrscheinlich, dass solche Erwägungen überhaupt eine Rechtfertigung 
darstellen könnten. 

51 Während die erste Frage anbetracht der Umstände dieses Falles verneint werden sollten, 
hält die EFTA-Überwachungsbehörde trotzdem fest, dass die wirksame nationale Vollstreckung 
von Gewerberegeln und eine effiziente Geschäftsleitung zweifelsohne legitime Interessen 
darstellen und dass die Verfolgung solcher Ziele nationale Beschränkungen der im vorliegenden 
Fall gegebenen Art rechtfertigen können, vorausgesetzt, diese sind notwendig und 
verhältnismässig. 

52 Die EFTA-Überwachungsbehörde schlägt auf die erste Frage folgende Antwort vor: 

"Die gewerberechtliche Bestimmung im liechtensteinischen Recht, wonach der 
Geschäftsführer einer liechtensteinischen juristischen Person Wohnsitz im Inland (dem 
Fürstentum Liechtenstein) haben müsse, ist mit Artikel 31 und Artikel 28 des EWR-
Abkommens unvereinbar. " 

Die Kommission der Europäischen Gemeinschaften 

53 Gemäss der Kommission der Europäischen Gemeinschaften stellt die 
Wohnsitzerfordemis für den Geschäftsführer einer Gesellschaft eine mit dem von Artikel 31 
E W R A vorgesehenen Niederlassungsrecht unvereinbare mittelbare Diskriminierung aus Gründen 
der Staatsangehörigkeit dar. Es wird auf das Urteil des E u G H in der Rechtssache Factortame25 

Bezug genommen. 

54 Wie der E u G H in der Rechtssache Clean Car2b befand, stellt die Wohnsitzerfordemis für 
einen Geschäftsführer auch eine Beschränkung des Rechts von Arbeitnehmern auf Freizügigkeit 
gemäss Artikel 28 E W R A dar. 

55 Obwohl eine Bestimmung wie jene des Gewerberechts des Fürstentums Liechtenstein 
ungeachtet der Staatsangehörigkeit der zum Geschäftsführer zu ernennenden Person zur 
Anwendung kommt, sind nationale Regeln, die eine Unterscheidung aufgrund des Wohnsitzes 
treffen, dazu angetan, sich zum Nachteil von Angehörigen anderer Mitgliedstaaten auszuwirken; 
s. Urteil des E u G H in der Rechtssache Schumacher}1 Rz. 28. 

S. Fussnote 2. 
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56 Consequently, such a requirement as laid down in the Business Law of the Principality of 
Liechtenstein constitutes indirect discrimination based on nationality and the argument that the 
same restriction also applies to nationals of Liechtenstein cannot be upheld. 

57 The remaining question is then whether there are any proportionate objective 
considerations that could nevertheless serve to justify the residence requirement. 

58 First, it is noted that, according to the Government of the Principality of Liechtenstein, it 
would be difficult to achieve cross-border enforcement of penal measures if there was no 
residence requirement. As held by the E C J in the (lean Car case, 2 8 there arc other less restrictive 
measures available to ensure that the manager can be sued with notice of any such fines imposed 
upon him and that they can be enforced upon him. The E C J concluded that the residence 
requirement in question constituted indirect discrimination. 

59 Secondly, it is noted that the Government of the Principality of Liechtenstein has 
explained that the requirements of the Business Law. including the residence requirement, are 
intended to ensure that the managing director effectively fulfils his tasks. As the E C J stated in the 
Clean Car case, 2 9 safeguards of this nature cannot be linked to residence requirements. A 
managing director residing at a long distance from the company's place of business can raise 
doubts as to the professional and personal guarantees provided by the director in question and 
could enhance the risks of letter box companies in Liechtenstein. Nevertheless, a person living at 
a short distance from the place of business, even on the other side of the border of Liechtenstein, 
or being able to commute between that place and his residence on a daily or weekly basis, would 
certainly fulfil his tasks in an effective manner. Furthermore, account must be taken of modem 
means of communication and the varying needs of the physical presence of a managing director 
depending on the size and activity of the company in question. 

60 Consequently, the current residence requirement is disproportionate to the pursued 
objective given that the company's address can suffice to notify fines and there are no indications 
that the proposed manager (residing in London) will not be able to fulfil his tasks in an effective 
manner. 

61 The Commission proposes the following answer to the first question: 

"The business law provision in Liechtenstein's national law, to the effect that a 
managing director of a Liechtenstein legal person must have his residence in the 
country (the Principality of Liechtenstein), is not in conformity with the EEA and in 
particular Article 31 et seq. ofthe Agreement on (he European Economic Area dated 2 
M n , " 

See footnote 2. 

See footnote 2. 
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56 Folglich stellt ein wie im Gewerberecht des Fürstentums Liechtenstein vorgesehenes 
Erfordernis eine mittelbare Diskriminierung aus Gründen der Staatsangehörigkeit dar. und das 
Argument, wonach dieselbe Beschränkung auch auf liechtensteinische Staatsangehörige 
anwendbar sei, kann deshalb nicht aufrechterhalten werden. 

57 Die verbleibende Frage besteht also darin, ob angemessene objektive Erwägungen 
vorhanden sind, die das Wohnsitzerfordemis trotzdem rechtfertigen könnten. 

58. Erstens wird festgehalten, es laut der Regierung des Fürstentums Liechtenstein schwer 
möglich sei, strafrechtliche Verfolgungen über die Grenze hinweg durchzusetzen. Wie der E u G H 
in der Rechtssache Clean Car2S, bestehen andere, weniger restriktive Massnahmen, um die 
Zustellung allfalliger Bussenbescheide an den Geschäftsführer sicherzustellen, und dass diese 
Massnahmen vollstreckbar sind. Der E u G H kam zum Schluss, dass das fragliche Erfordernis eine 
mittelbare Diskriminierung darstelle. 

59 Zweitens wird festgehalten, dass die Regierung des Fürstentums Liechtenstein erklärte, 
die Erfordernisse des Gewerberechts, einschliesslich des Wohnsitzerfordemisses, seien darauf 
angelegt sicherzustellen, dass der Geschäftsführer seine Funktion entsprechend ausüben könne. 
Wie der E u G H in der Rechtssache Clean Car29 feststellte, können Sicherheitsmassnahmen dieser 
Art nicht mit einem Wohnsitzerfordemis verknüpft werden. Ein Geschäftsführer, der in weiter 
Entfernung vom Geschäftssitz wohnhaft ist, kann zwar Anlass zu Zweifeln über seine beruflichen 
und persönliche Sicherheit geben und zu einem grösseren Risiko von Briefkastengesellschaften in 
Liechtenstein führen. Trotzdem könnte eine Person, die in kurzer Entfernung vom Geschäftssitz, 
sogar gerade auf der anderen Seite der liechtensteinischen Grenze, wohnhaft oder in der Lage ist, 
täglich oder wöchentlich zwischen dem Geschäftssitz und seinem Wohnsitz , hin und her zu 
pendeln, seine . Funktion bestimmt ausüben. Darüber hinaus sind die modernen 
Kommunikationsmittel und die in Abhängigkeit von der Grösse und Tätigkeit der fraglichen 
Gesellschaft unterschiedliche Notwendigkeit der persönlichen Anwesenheit eines Geschäftsführers 
in Betracht zu ziehen. 

60 Folglich steht das gegenwärtige Wohnsitzerfordemis mit dem verfolgten Zweck in einem 
Missverhältnis, wenn man bedenkt, dass die Gesellschaftsadresse zur Zustellung von 
Bussenbescheiden genügt und keine Anzeichen bestehen, dass der vorgesehene Geschäftsführer 
(mit Wohnsitz in London) nicht in der Lage sein wird, seine Funktion auszuüben. 

61 Die Kommission schlägt auf die erste Frage folgende Antwort vor: 

"Die gewerberechtliche Bestimmung in Liechtensteins nationalem Recht, wonach der 
Geschäftsführer einer liechtensteinischen juristischen Person im Inland (dem 
Fürstentum Liechtenstein) haben müsse, ist nicht in Übereinstimmung mit dem EWR 
und insbesondere mit Artikel 31ff. des Abkommens über den Europäischen 
Wirtschaftsraum vom 2. Mai 1992 (EWRA). " 

S. Fussnote 2. 

S. Fussnote 2. 
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The second question 

The Complainant 

62 Pursuant to Article 112 E E A and Protocol 15 E E A , Liechtenstein has imposed 
quantitative restrictions on the right of foreigners to take up residence in the country. According 
to the Complainant, the fundamental principles of the right of establishment remain unaffected by 
these provisions. 

63 In fact, the combined effect of the restrictions on taking up residence in Liechtenstein and 
the residence requirement of the Liechtenstein Business Law would, for the managerial activity of 
a legal person, not only lead to covert discrimination, but also constitute overt discrimination, 
because it would effectively prevent foreign nationals, who until now have no residence in 
Liechtenstein, on the grounds of the invocation of the safeguard clause in Article 112 E E A , from 
transferring their residence to Liechtenstein, and thus fulfil the personal prerequisites for 
managerial activity. 

64 This would in the end lead to the fact that the invocation of the safeguard clause in 
Article 112 E E A not only meant a quantitative restriction in the context of the taking-up of 
residence, but that in any case where the requirement of residence is demanded for taking up or 
carrying on an occupation, the consequence would be a discriminatory qualitative restriction of 
the right of establishment under the E E A . 

65 The Complainant proposes the following answer to the second question: 

"Question 2 can be answered accordingly that, under special consideration of the 
present situation in Liechtenstein, Article 31 et seq. EEA precludes a national 
regulation which would require taking up residence in Liechtenstein in order to take or 
carry on an occupation. " 

The Government of the Principality of Liechtenstein 

66 The Government of the Principality of Liechtenstein does not see any connection between 
the question of the compatibility of the residence requirement and Protocol 15 to the E E A 
Agreement and Article 112 E E A . The two provisions have two very different areas of 
application: the former contemplates measures for a transitional period while the latter deals with 
exceptional safeguard measures which may be taken unilaterally by the Contracting Party. 

67 The Government of the Principality of Liechtenstein proposes answering the second 
question as follows: 

"The provisions of Protocol 15 to the EEA Agreement and Article 112 et seq. of the 
EEA Agreement on unilateral protective measures have a different sphere of 
application and therefore do not have any connection with a residence requirement 
such as the one provided for in Articles 17(l)(b), 6(la) of the Liechtenstein Trade 
Code. " 
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Die zweite Frage 

Der Beschwerdeführer 

62 In Übereinstimmung mit Artikel 112 E W R A und Protokoll 15 E W R A hat Liechtenstein 
das Recht von Ausländem zur Wohnsitznahme quantitativen Beschränkungen unterstellt. Laut 
Beschwerdeführer bleiben die Grundprinzipien des Niederlassungsrechts dabei aber unangetastet. 

63 Tatsächlich könnte das Zusammenwirken der zahlenmässigen Beschränkung der 
Wohnsitznahme in Liechtenstein und das Wohnsitzerfordemis des liechtensteinischen 
Gewerberechts nicht nur zu einer versteckten Diskriminierung fuhren, sondern gar eine offene 
Diskriminierung bedeuten, weil damit ausländischen Staatsangehörigen, die bis anhin keinen 
Wohnsitz in Liechtenstein haben, aufgrund der Anrufung der Schutzklausel 112 E W R A praktisch 
verunmöglicht wird, ihren Wohnsitz nach Liechtenstein zu verlegen und so die persönlichen 
Voraussetzungen für die Geschäftsführertätigkeit zu erfüllen. 

64 Dies würde letztlich dazu fuhren, dass die Anrufung der Schutzklausel gemäss Art. 112 
E W R A nicht nur eine quantitative Beschränkung im Rahmen der Wohnsitznahme bedeutet, 
sondern in all jenen Fällen, wo das Wohnsitzerfordemis für die Berufsaufnahme oder 
Berufsausübung verlangt wird, eine diskriminierende qualitative Einschränkung des 
Niederlassungsrechts gemäss E W R A zur Folge hat. 

65 Der Beschwerdeführer schlägt auf die zweite Frage folgende Antwort vor: 

"Frage 2 kann dementsprechend dahingehend beantwortet werden, dass unter 
' besonderer Berücksichtigung der gegenwärtigen Situation Liechtenstein Art. 3 I f f . 

EWRA einer nationalen Regelung entgegenstehen, die für die Berufsaufhahme und -
ausübung die Wohnsitznahme in Liechtenstein erfordert. " 

Die Regierung des Fürstentums Liechtenstein 

66 Die Regierung des Fürstentums Liechtenstein sieht keinen Zusammenhang zwischen der 
Frage der Vereinbarkeit des Wohnsitzerfordemisses und Protokoll 15 zum EWR-Abkommen und 
Artikel 112 E W R A . Die zwei Bestimmungen haben zwei sehr verschiedene Anwendungsbereiche: 
Protokoll 15 sieht Massnahme für eine Übergangsperiode vor, während sich Artikel 112 E W R A 
mit besonderen Schutzmassnahmen befasst, die von der Vertragspartei unilateral ergriffen werden 
können. 

67 Die Regierung des Fürstentums Liechtenstein schlägt auf die zweite Frage folgende 
Antwort vor. 

"Die Bestimmungen von Protokoll 15 zum EWR-Abkommen und Artikel 122ff. des 
EWR-Abkommens über unilaterale Schutzmassnahmen haben einen verschiedenen 
Anwendungsbereich und haben deshalb keinen Bezug zu einem Wohnsitzerfordemis, 
wie es in Artikel 17 Absatz 1 lit. b i.V.m. Artikel 6 Absatz la des Liechtensteiner 
Gewerberechts vorgesehen ist. " 
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The Government of Norway 

68 According to the Government of Norway, the issue addressed in the second question is 
somewhat vague but seems to concern whether the special considerations that lie behind the 
safeguard measure implemented by Liechtenstein pursuant to Article 112 E E A can nevertheless 
give grounds for the residence requirement of the Liechtenstein Business Law. Since the 
Government of Liechtenstein has not invoked the special considerations that form the basis of the 
safeguard measures as premises for the relevant provisions of the Business Law, the Norwegian 
Government does not, at the present stage, wish to go into the details of this question. 

The E F T A Surveillance Authority 

69 The E F T A Surveillance Authority notes that the second question appears to have been 
raised by the national court on its own motion and that there are no indications that the 
Liechtenstein Government has relied on Protocol 15 E E A , the safeguard provisions of Article 112 
E E A or the declaration by the E E A Council as justification for the disputed residence 
requirement. 

70 Protocol 15 E E A provides for certain transitional arrangements for the free movement of 
persons. It follows already from the fact that the last time limit for applying transitional 
arrangements in the case of Liechtenstein expired on 1 January 1998, that Protocol 15 can no 
longer justify the maintenance of any restrictions otherwise allowed under the Protocol. 

71 Moreover, given the nature of the provisions of Protocol 15 as exceptions from the basic 
principles of the E E A Agreement, the provisions must be construed strictly and cannot be 
interpreted as allowing for such a far-reaching restriction on the right of establishment as that in 
issue in the present case. 

72 Otherwise, it suffices to note that there is nothing to indicate that the disputed residence 
requirement has been notified as a safeguard measure under Article 112 E E A and that the E E A 
Council declaration provides no basis for any restrictions imposed unilaterally by Liechtenstein. 

73 The E F T A Surveillance Authority proposes the following answer to the second question: 

"Protocol 15, safeguard measures in accordance with Article 112 EEA, and the 
declaration of the EEA Council on the free movement of persons, do not serve to justify 
the provision. " 

The Commission of the European Communities 

74 The Commission of the European Communities submits that the residence requirement 
cannot be justified by Protocol 15 E E A , as that Protocol allows Liechtenstein authorities to 
impose quantitative restrictions on persons seeking to take up residence in Liechtenstein, whereas 
the present case is about a person seeking to avoid taking up residence there. Also, Protocol 15 
must be interpreted in a restrictive manner and cannot be used to circumvent the freedoms laid 
down in inter alia Articles 28 and 31 E E A , and there is no indication that Article 112 E E A is 
applicable. 
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Die norwegische Regierung 

68 Gemäss der norwegischen Regierung ist der in der zweiten Frage angesprochene Punkt 
etwas unscharf, scheint jedoch auf eine Antwort darauf abzuzielen, ob die besonderen 
Erwägungen hinter der von Liechtenstein gemäss Artikel 112 E W R A getroffenen 
Schutzmassnahme die Wohnsitzerfordemis des liechtensteinischen Gewerberechts trotzdem 
rechtfertigen können. Da die Regierung von Liechtenstein die besonderen Erwägungen, welche 
Grundlage der Schutzmassnahmen bilden, nicht als Prämissen für die erheblichen Bestimmungen 
des Gewerberechts angeführt hat, möchte die norwegische Regierung zu diesem Zeitpunkt nicht 
im Detail auf diese Frage eingehen. 

Die EFTA-Überwachungsbehörde 

69 Die EFTA-Überwachungsbehörde hält fest, dass die zweite Frage anscheinend vom 
nationalen Gericht aus eigenen Beweggründen gestellt wurde und dass keine Anzeichen dafür 
bestehen, dass sich die liechtensteinische Regierung bei der Rechtfertigung des strittigen 
Wohnsitzerfordemisses auf das Protokoll 15, die Schutzbestimmungen von Artikel 112 E W R A 
oder die Erklärung des EWR-Rats stützte. 

70 Protokoll 15 sieht gewisse Übergangsbestimmungen für die Freizügigkeit vor. Es ergibt 
sich bereits aus der Tatsache, dass die letzte Frist für die Anwendung der Übergangsbestimmung 
im Falle Liechtensteins am 1. Januar 1998 ablief dass das Protokoll die Aufrechterhaltung von 
andernfalls gemäss dem Protokoll erlaubten Beschränkungen nicht mehr rechtfertigen kann. 

71 In Anbetracht der Beschaffenheit der Bestimmungen von Protokoll 15 als Ausnahmen 
von den Grundprinzipien des EWR-Abkommens müssen die Bestimmungen überdies streng 
gedeutet und können nicht dahingehend ausgelegt werden, dass sie eine weitreichende 
Beschränkung des Niederlassungsrechts erlauben, wie dies im vorliegenden Fall zutrifft. 

72 Anderweitig genügt es festzuhalten, dass nichts darauf hinweist, dass das strittige 
Wohnsitzerfordemis als Schutzmassnahme gemäss Artikel 112 E W R A angemeldet worden ist, 
und dass die Erklärung des EWR-Rats keine Grundlage für von Liechtenstein unilateral 
auferlegte Beschränkungen bietet. 

73 Die EFTA-Überwachungsbehörde schlägt auf die zweite Frage folgende Antwort vor: 

"Das Protokoll 15, Schutzmassnahme gemäss Artikel 112 EWRA, und die Erklärung 
des EWR-Rats über die Freizügigkeit bieten keine Rechtfertigung der Bestimmung. " 

Die Kommission der Europäischen Gemeinschaften 

74 Die Kommission der Europäischen Gemeinschaften macht geltend, dass das 
Wohnsitzerfordemis durch Protokoll 15 E W R A nicht gerechtfertigt werden kann, da dieses 
Protokoll Liechtenstein gestattet, Personen, die in Liechtenstein Wohnsitz nehmen möchten, 
quantitativen Beschränkungen zu unterstellen, während der vorliegende Fall eine Person betrifft, 
welche die dortige Wohnsitznahme vermeiden möchte. Auch muss Protokoll 15 auf eine 
restriktive Art und Weise ausgelegt und darf nicht dazu verwendet werden, Freiheiten zu 
umgehen, die u.a. in Artikel 28 und 31 E W R A festgehalten sind, und es besteht kein Hinweis 
darauf, dass Artikel 112 E W R A anwendbar ist. 
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75 The Commission of the European Communities proposes the following answer to the 
second question: 

"In view of the specific case of Liechtenstein - Protocol 15, safeguard measures in 
accordance with Article 112 EEA and the declaration of the EEA Council on the 
freedom of choice of residence - the requirement of residence can, nevertheless, not be 
justified with the consequence that the provisions of the Business Law (Article 17, c f . 
Article 6 paragraph la) are in conformity with the EEA. " 

The third question 

The Complainant 

76 The Complainant submits that Article 33 E E A must be understood as a so-called public 
policy proviso which, according to the case law of the E C J , should only be used in exceptional 
instances.30 

77 The scope of Article 33 E E A is clarified by Council Directive 64/221/EEC, which was 
subsequently expanded by Council Directive 75/35/EEC and transposed to the E E A Agreement. 
It follows from the directive that the grounds of public security or health may not be asserted in 
the context of an economic purpose. Noteworthy here are economic grounds such as crisis 
situations relating to employment policy, that is to say unemployment or general preventive 
considerations. 

78 Furthermore, the concepts of public policy, security and health are defined in the 
Directive. Thus, in the context of public security, for example, the personal behaviour of the 
individual under consideration must prevail. 

79 Furthermore, it follows from the case law of the E C J that individual circumstances are to 
be taken into consideration in the use of the public policy proviso, and not general 
considerations.31 It also follows from the case law of the E C J that a sufficiently serious danger 
must exist in the individual case if the public policy proviso is to be used. 3 2 

80 Consequently, the exceptional provision of Article 33 E E A is only applicable in the 
context of concrete facts if a sufficiently severe danger threatens. In no case may Article 33 E E A 
be "misused" for such abstract general preventive motives as put forward by the Government of 
the Principality of Liechtenstein. It follows from this that the exceptional provision of Article 33 
E E A , cited by the Government of the Principality of Liechtenstein, is completely unsuitable for 
justifying a restriction of the right of establishment by means of a requirement of residence. 

Case 67/74 Bonsignore v Stadt Köln [1975] E C R 297. 

Case 36/75 Rutili v Minister for the Interior [1975] ECR 1219. 

Joined Cases 115/81 and 116/81 Adoui and Cornuaille v Belgium [1982] E C R 1665. 
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75 Die Kommission der Europäischen Gemeinschaften schlägt auf die zweite Frage folgende 
Antwort vor: 

"Angesichts des besonderen Falles von Liechtenstein - Protokoll 15, 
Schutzmassnahmen gemäss Artikel 112 EWRA und Erklärung des EWR-Rats über die 
Niederlassungsfreiheit - ist das Wohnsitzerfordemis trotzdem nicht mit der Folge zu 
rechtfertigen, dass die Bestimmungen des Gewerberechts (Artikel 17 i.V.m. Artikel 6 
Absatz la) EWR-konform sind. " 

Die dritte Frage 

Der Beschwerdeführer 

76 Der Beschwerdeführer macht geltend, dass Artikel 33 E W R A als sogenannter Ordre 
Public-Vorbehalt zu verstehen sei, der nach Rechtsprechung des E u G H nur im Ausnahmefall 
angewendet werden soll. 3 0 

77 Der Geltungsbereich vom Artikel 33 E W R A wird durch die Richtlinie 64/221/EWG 
geklärt, die in der Folge durch die Richtlinie 75/35/EWG erweitert und in das EWR-Abkommen 
übernommen wurde. Der Richtlinie ist zu entnehmen, dass weder Gründe der öffentlichen 
Sicherheit noch der Gesundheit im Rahmen eines wirtschaftlichen Zweckes geltend gemacht 
werden dürfen. Dazu gehören insbesondere wirtschaftspolitische Gründe wie 
beschäftigungspolitische Krisenlagen, d.h. Arbeitslosigkeit oder generalpräventive Erwägungen. 

78 Des weiteren werden in der Richtlinie die Begriffe der öffentlichen Ordnung, Sicherheit 
und Gesundheit definiert. So muss im Rahmen der öffentlichen Sicherheit beispielsweise das 
persönliche Verhalten der in Betracht kommenden Einzelpersonen ausschlaggebend sein. 

79 Überdies gilt aufgrund der Rechtsprechung des E u G H , dass die individuellen Umstände 
der betreffenden Person und nicht allgemeine Erwägungen bei der Anwendung des Ordre Public-
Vorbehalts zu berücksichtigen sind. 3 1 Es entspricht ebenfalls der Rechtsprechung des E u G H , dass 
eine hinreichend schwerwiegende Gefährdung im Einzelfall für die Anwendung des Ordre Public-
Vorbehalts vorliegen muss. 3 2 

80 Die Ausnahmebestimmung des Artikels 33 E W R A ist folglich nur unter 
Berücksichtigung des konkret zu beurteilenden Sachverhalts anwendbar, wenn eine hinreichend 
schwere Gefahrdung droht. Keinesfalls darf Artikel 33 E W R A für solch abstrakte 
generalpräventive Motive wie von der Regierung des Fürstentums Liechtenstein vorgebracht 
"missbraucht" werden. Daraus folgt, dass die von der Regierung des Fürstentums Liechtenstein 
angeführte Ausnahmevorschrift des Artikel 33 E W R A völlig ungeeignet ist, eine Beschränkung 
des Niederlassungsrechts mittels Wohnsitzerfordemis zu rechtfertigen. 

EuGH 67/74 Bonsignore ./. Stadt Köln, Sig, 1975, 297. 

EuGH 36/75 Rutiii ./. Minister for the Interior, Sig. 1975, 1219. 

EuGH 115/81 und 116/81 Adoui and Cornuaille ./. Belgium, Sig. 1982, 1665. 
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81 The Complainant proposes the following answer to the third question: 

"Consequently, in the view ofthe Complainant, Question 3 from the Administrative 
Court in the proceedings for an Advisory Opinion is to be answered to the effect that 
the Business Law provisions concerning the requirement of residence may not be 
fiistified on the grounds of public policy, security or health, either instead of or in 
addition to the special circumstances in the case of Liechtenstein, or under the 
exceptional provision of Article 33 EEA and, consequently, violate the EEA 
Agreement. " 

The Government of the Principality of Liechtenstein 

82 The Government of the Principality of Liechtenstein argues that the residence 
requirement may be upheld under Article 33 E E A on grounds of public order. This would be so 
even if the requirement were found to constitute overt discrimination as Article 33 E E A also 
covers overt discrimination. 

83 In determining the criteria for the application of Article 33 E E A , one must bear in mind 
the different objectives of the E C Treaty on the one hand and the E E A Agreement on the other. 
The latter leaves the Member States more room to manoeuvre in their national legislation. It must 
also be remembered that Liechtenstein is in a very particular situation: it is a very small country 
with a high proportion of foreign nationals resident within its borders. Since the 1960s it has had 
a restrictive immigration policy in place. Moreover, the E E A Council, in its Decision 1/95, 
explicitly recognized the special situation of Liechtenstein, including its right to protect its 
national identity. The residence requirement for managing directors is a suitable, necessary and 
above all proportionate means of achieving the Government's policy goals. Its primary effect is to 
prevent a total de-linking of the management of a company and the location of that company in 
Liechtenstein. It serves a further object of ensuring some degree of government control over the 
Liechtenstein economy. 

84 The Government of the Principality of Liechtenstein proposes the following answer to the 
third question: 

"Article 33 ofthe EEA Agreement authorizes a Member State to restrict the freedom of 
establishment under Article 31 of the EEA Agreement by establishing a residence 
requirement for managing directors in order to protect its national identity. " 

The Government of Norway 

85 According to the Government of Norway, it follows from the case law of the E C J that the 
conditions for justification in Article 33 E E A are exhaustive.33 

Case 352/85 Bond van Adverteerders v Netherlands State [ 1988] E C R 2085. 
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81 Der Beschwerdeführer schlägt auf die dritte Frage folgende Antwort vor: 

"Frage 3 der Verwaltungsbeschwerdeinstanz im Vorabentscheidungsverfahren wäre 
nach Ansicht des Beschwerdefiihrers deshalb in der Weise zu beantworten, dass weder 
anstatt noch zusätzlich der besonderen Situation Liechtensteins auch unter 
Berücksichtigung der Ausnahmebestimmung des Artikel 33 EWRA Gründe der 
öffentlichen Ordnung, Sicherheit oder Gesundheit gewerberechtliche Bestimmungen im 
Sinne des Wohnsitzerfordemisses gerechtfertigt sind und somit gegen das EWR­
Abkommen Verstössen. " 

Die Regierung des Fürstentums Liechtenstein 

82 Die Regierung des Fürstentums Liechtenstein hält dafür, dass das Wohnsitzerfordemis 
gemäss Artikel 33 E W R aus Gründen der öffentlichen Ordnung aufrechterhalten werden kann. 
Dies wäre auch dann der Fall, wenn befunden würde, dass das Erfordernis eine offene 
Diskriminierung darstelle, da Artikel 33 E W R A auch die offene Diskriminierung umfasst. 

83 Bei der Bestimmung der Kriterien für die Anwendung von Artikel 33 E W R A muss man 
sich der verschiedenen Zielsetzungen des EG-Vertrags einerseits und des EWR-Abkommens 
andererseits bewusst sein. Das E W R A lässt den Mitgliedstaaten mehr Freiraum für die nationale 
Gesetzgebung. Man hat sich auch daran zu erinnern, dass sich Liechtenstein in einer sehr 
besonderen Lage befindet: es ist ein sehr kleines Land mit einem hohen Anteil an auf seinem 
Gebiet wohnhaften Ausländem. Eine restriktive Einwanderungspolitik findet seit den sechziger 
Jahren Anwendung. Darüber hinaus anerkannte der EWR-Rat in seiner Entscheidung 1/95 
ausdrücklich die besondere Lage Liechtensteins, einschliesslich seines Rechts zur Wahrung seiner 
nationalen Identität. Das Wohnsitzerfordemis für Geschäftsführer ist ein geeignetes, notwendiges 
und vor allem angemessenes Mittel zur Erreichung der politischen Zielsetzungen der Regierung. 
Seine Hauptauswirkung ist die Verhinderung einer völligen Entflechtung zwischen der 
Geschäftsleitung einer Gesellschaft und dem Standort dieser Gesellschaft in Liechtenstein. Des 
weiteren dient es dem Zweck, der Regierung ein gewisses Mass an Kontrolle über die 
liechtensteinische Wirtschaft sicherzustellen. 

84 Die Regierung des Fürstentums Liechtenstein schlägt auf die dritte Frage folgende 
Antwort vor: 

"Artikel 33 des EWR-Abkommens ermächtigt einen Mitgliedstaat zur Einschränkung 
der Niederlassungsfreiheit gemäss Artikel 31 des EWR-Abkommens durch die 
Errichtung eines Wohnsitzerfordernisses für Geschäftsführer zur Wahrung seiner 
nationalen Identität. " 

Die norwegische Regierung 

85 Laut der norwegischen Regierung ist der Rechtsprechung des E u G H zu entnehmen, dass 
die Voraussetzungen für die Rechtfertigung in Artikel 33 E W R A erschöpfend sind. 3 3 

EuGH 352/85 Bond van Adverteerders ./. Netherlands State, Sig. 1988, 2085. 
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86 The scope of the conditions in Article 33 E E A is clarified both by Council Directive 
64/221/EEC and the case law of the E C J . 3 4 It follows that there are strict criteria for viewing a 
measure as "justified" pursuant to Article 33 E E A . Such measures must be based exclusively on 
the personal conduct of the individual concerned (Article 3 of the directive) and there must be a 
"real and sufficiently serious threat to fundamental social considerations".35 

87 In the light of this, the Government of Norway argues that the considerations underlying 
the Liechtenstein requirement can hardly be viewed as being of such a nature that the measures 
can be justified out of considerations for public policy and public security. 

88 The Government of Norway proposes the following answer to the third question: 

"The grounds of public policy, public security or public health do not justify the 
business law provisions concerning the requirement of residence, neither instead of or 
in addition to the special situation of Liechtenstein or on account of the exceptional 
provision on Article 33 EEA. " 

The E F T A Surveillance Authority 

89 With reference to the judgment of the E C J in the Clean Car case, 3 6 paragraph 39. the 
E F T A Surveillance Authority submits that a general rule of residence requirement for managing 
directors of undertakings cannot be justified on any grounds of public security or public health as 
provided for by Article 33 E E A . 

90 As for the question of possible justification on grounds of public policy, reference is also 
made to the Clean Car judgment, paragraph 40, where the E C J stated that, in so far as it may 
justify certain restrictions on the free movement of persons subject to Community law, recourse 
to the concept of public policy presupposes, in any event, the existence, in addition to the 
perturbation of the social order which any infringement of the law involves, of a genuine and 
sufficiently serious threat affecting one of the fundamental interests of society. According to the 
E F T A Surveillance Authority, there is nothing in the facts submitted by the national court to 
indicate that that condition is satisfied in the present case. 

91 The E F T A Surveillance Authority proposes the following answer to the third question: 

"The grounds of public policy, public security or public health can not be invoiced to 
justify the provision. " 

Case 41/74 Wan Duyn v Home Office [1974] E C R 1337; Case 36/75 Rutili v Minister for the 
Interior [1975] E C R 1219: Joined Cases 115/81 and 116/81 Adoui and Cornuaille v Belgium 
[1982] E C R 1665. 

Case 30/77 Regina v Bouchereau [1977] ECR 1999. 

See footnote 2. 
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86 Der Geltungsbereich der Voraussetzungen in Artikel 33 E W R A wird sowohl durch die 
Richtlinie 64/221/EWG als auch durch die Rechtsprechung des E u G H geklärt. 3 4 Daraus folgt, 
das zur Bezeichnung einer Massnahme als gemäss Artikel 33 EWR-Abkommen "gerechtfertigt" 
strenge Kriterien bestehen. Solche Massnahmen sind ausschliesslich auf dem persönlichen 
Verhalten der betroffenen Person (Artikel 3 der Richtlinie) zu begründen, und es muss eine 
hinreichend schwerwiegende Gefährdung grundlegender gesellschaftlicher Erwägungen 
bestehen.35 

87 In diesem Sinne hält die norwegische Regierung dafür, dass die dem liechtensteinischen 
Erfordernis zugrundeliegenden Erwägung kam so bneschaffen sind, dass die Massnahmen aus 
Erwägungen der öffentlichen Ordnung und der öffentlichen Sicherheit gerechtfertigt werden 
können. 

88 Die norwegische Regierung schlägt auf die dritte Frage folgende Antwort vor: 

"Die Gründe der öffentlichen Ordnung, der öffentlichen Sicherheit oder der 
öffentlichen Gesundheit rechtfertigen die gewerberechtlichen Bestimmungen über das 
Wohnsitzerfordemis nicht, weder anstatt noch zusätzlich der besonderen Situation 
Liechtensteins noch unter Berücksichtigung der Ausnahmebestimmung von Artikel 33 
EWRA. " 

Die EFTA-Überwachungsbehörde 

89 Mit Bezugnahme auf das Urteil des E u G H in der Rechtssache Clean Car}6 Rz. 39, fuhrt 
die EFTA-Überwachungsbehörde aus, dass eine allgemeingültige Regel des 
Wohnsitzerfordemisses für Geschäftsführer von Unternehmungen aus den von in Artikel 33 
EWR-Abkommen vorgesehenen Gründen der öffentlichen Sicherheit oder der öffentlichen 
Gesundheit nicht gerechtfertigt werden kann. 

90 Hinsichtlich der Frage einer möglichen Rechtfertigung aus Gründen der öffentlichen 
Ordnung wird ebenfalls auf das Clean Car-Urteil, Rz. 40, Bezug genommen, wo der E u G H 
festhielt, dass, insoweit die Anrufung des Begriffs der öffentlichen Ordnung bestimmte 
Beschränkungen der Freizügigkeit unter Gemeinschaftsrecht rechtfertigen kann, dies in jedem Fall 
nebst der Störung des Gesellschaftsordnung, die aus jeder Rechtsverletzung erwächst, das 
Vorhandensein einer echten und hinreichend schwerwiegenden Gefahrdung eines 
gesellschaftlichen Grundinteresses voraussetzt. Gemäss der EFTA-Überwachungsbehörde gibt 
der vom nationalen Gericht geschilderte Sachverhalt keinen Anlass zur Annahme, dass diese 
Voraussetzung im vorliegenden Fall erfüllt ist. 

91 Die EFTA-Überwachungsbehörde schlägt auf die dritte Frage folgende Antwort vor: 

"Die Gründe der öffentlichen Ordnung, der öffentlichen Sicherheit oder der 
öffentlichen Gesundheit können zur Rechtfertigung der Bestimmung nicht angerufen 
werden. " 

EuGH 41/74 Van Duyn ./. Home Office, Sig. 1974, 1337: EuGH 36/75 Rutiii ./. Minister for the 
Interior, Sig. 1975. 1219: EuGH 115/81 und 116/81 Adoui and Cornuaille ./. Belgium, Sig. 
1982, 1665. 

EuGH 30/77 Regina ./. Bouchereau, Sig. 1977. 1999. 

S. Fussnote 2. 

237 



Chapter HI. Decisions ofthe Court: Case E-3/98 

The Commission of the European Communities 

92 The Commission of the European Communities points out that, according to the case law 
of the E C J , the term "public policy" in Article 33 E E A (the only valid ground for justification in 
the present case) must be interpreted in a strict manner. It presupposes the existence of a genuine 
and sufficiently serious threat affecting one of the fundamental interests of society, see Clean 
Car,31 paragraph 40, and can only be upheld in specific cases, but not in a general manner, see 
Commission v France, paragraph 58. 3 8 It does not appear from the documents of the case that 
any such interest is liable to be affected if the owner of an undertaking is free to appoint, for the 
purpose of exercising that undertaking's trade, a manager who does not reside in the state 
concerned. 

93 Consequently, the residence requirement cannot be justified by Article 33 E E A . 

94 The Commission proposes the following answer to the third question: 

"Public policy, public security or public health considerations do not justify the 
business law provisions concerning the requirement of residence, either instead of or in 
addition to the special situation in Liechtenstein or on account of the exceptional 
provision of Article 33 EEA. " 

Bjom Haug 
Judge-Rapporteur 

See footnote 2. 

Case C-265/95 Commission v France [1997] E C R 1-6959. 
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Die K o m m i s s i o n der E u r o p ä i s c h e n Gemeinschaften 

92 Die Kommission der Europäischen Gemeinschaften weist darauf hin, dass der Begriff 
"öffentliche Ordnung" in Artikel 33 EWR-Abkommen (der einzige gültige Grund zur 
Rechtfertigung im vorliegenden Fall) gemäss Rechtsprechung des E u G H auf strenge Weise 
auszulegen ist. E r setzt das Vorhandensein einer echten und hinreichend schwerwiegenden 
Gefährdung eines gesellschaftlichen Grundinteresses voraus (s. Clean Car}1 Rz. 40) und kann 
lediglich in spezifischen Fällen, nicht jedoch auf allgemeine Weise angewendet werden (s. 
Commission v France1*, Rz 58). Aus den Unterlagen des Falles ist nicht ersichtlich, dass ein 
derartiges Interesse betroffen werden könnte, wenn es dem Eigentümer einer Unternehmung 
freisteht, zur Ausübung der Geschäftstätigkeit dieser Unternehmung einen Geschäftsführer zu 
ernennen, der nicht im betroffenen Staat wohnhaft ist. 

93 Folglich kann das Wohnsitzerfordemis durch Artikel 33 E W R A nicht gerechtfertigt 
werden. 

94 Die Kommission schlägt auf die dritte Frage folgende Antwort vor: 

"Erwägungen der öffentlichen Ordnung, der öffentlichen Sicherheit oder der 
öffentlichen Gesundheit rechtfertigen die gewerberechtlichen Bestimmungen über das 
Wohnsitzerfordernis nicht, weder anstatt noch zusätzlich der besonderen Situation 
Liechtensteins noch unter Berücksichtigung der Ausnahmebestimmung von Artikel 33 
EWRA. " 

Björn Haug 
Berichterstatter 

S. Fussnote 2. 

EuGH C-265/95 Commission ./. France, Sig. 1997,1-6959. 
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Case E-4/98 

B l y t h Sof tware L t d . 
v 

A l p h a B i t A S 

(Request for an advisory opinion from Oslo byrett (Oslo City Court), Norway) 

(Withdrawal of a request for an Advisory Opinion) 

Order o f t h e President o f t h e Court, 23 October 1998 240 
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O R D E R O F T H E P R E S I D E N T O F T H E C O U R T 
11 February 1998 

(Withdrawal of a request for an Advisory Opinion) 

In Case E-4/98, 

Blyth Software L t d . 

v 

AlphaBit A S 

W i t h respect to a request fo r an Advisory Opinion by Oslo Ci ty Court (Oslo 
byrett) by order o f that court o f 14 M a y 1998 i n the case o f Blyth Software Ltd v 
AlphaBit AS, 

T H E PRESIDENT OF T H E C O U R T 

makes the f o l l o w i n g 

O R D E R 

A request was made to the E F T A Court by an order o f 14 M a y 1998 by Oslo 
byrett, which was received at the Court Registry on 2 June 1998, fo r an Advisory 
Opinion in the case o f Blyth Software Ltd. v AlphaBit AS, on the f o l l o w i n g 
questions: 

"1. Is it incompatible with Article 4 EEA for a national procedural rule to 
empower a Norwegian court to decide, at the request o f a defendant, that 
a company with its place o f business (domicile) in another EEA country 
than Norway must provide security for costs when it brings an action 
against a company with its place of business (domicile) in Norway, when 
such provision of security cannot be required from legal persons with 
their place of business (domicile) in Norway? 
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2. I f such a requirement is not, as a starting proposition, compatible with the 
EEA Agreement, is Article 4 EEA nonetheless to be interpreted to the 
effect that a requirement for provision of security for costs can be justified 
(proportional) on the basis of the intended purposes and objective 
foundation?" 

On 19 October 1998, after the plaintiff before the national court had withdrawn 
its case, Oslo byrett notified the Court that it withdrew its request for an 
Advisory Opinion. 

Costs have not been claimed or incurred before the E F T A Court. 

On those grounds, 

T H E P R E S I D E N T O F T H E C O U R T 

hereby orders: 

Case E-4/98 is removed from the Register. 

Luxembourg, 23 October 1998. 

Gunnar Selvik 
Registrar 

Bjorn Haug 
President 
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Case E-6/98 R 

The Government of Norway 
v 

T h e E F T A Surveillance Authority 

(State aid - Suspension of operation of a measure) 

Order o f t h e Court, 11 December 1998 244 

Summary o f the Order 

1 Pursuant to Article 40 o f the 
Surveillance and Court Agreement, 
actions brought before the Court do not 
have suspensory effect. The Court may, 
however, i f it considers that 
circumstances so require, order that 
application o f the contested act be 
suspended. 

2 Suspension of the operation of an 
act may be ordered i f it is established 
that such an order is prima facie 
justified in fact and in law and that it is 
urgent in the sense that, in order to 
avoid serious and irreparable damage to 
its interests, it must be made and take 
effect before a decision is given in the 
main action. Where appropriate, the 
competing interests involved have to be 
weighed up. 

3 The action for annulment raises 
complex questions o f law which call for 
an in-depth consideration. The 
application cannot be said to be wholly 
unjustified. Thus, the application cannot 

be rejected on the ground that the 
Government o f Norway has not 
established a prima facie case for 
accepting the measure. 

4 As regards the urgency of the 
measure, according to relevant case law 
of the ECJ, the Government o f Norway 
must show serious and irreparable 
damage to its interests. Because of the 
wide and general scope of the Decision, 
the exact consequences are not easily 
assessed. In the circumstances o f this 
case, the burden of proving that serious 
and irreparable damage may be 
occasioned by the immediate application 
of the Decision must consequently be 
eased. In light o f the aim of the system, 
which is undisputedly of a political and 
social nature, and in light of the 
possibility o f serious imminent 
consequences for the national interest, 
the Court finds that the application 
cannot to be rejected on the ground that 
the urgency of the measure has not been 
shown. 
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5. Given the relatively short time 
until a final decision in the case can be 
reached and the extensive legal, 
administrative and economic preparation 
necessary to comply with the Decision, 
and because of its wide and generally 
formulated scope, it is in this case 
justified to grant the interim measure 
applied for. 
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O R D E R O F T H E C O U R T 
11 December 1998 

(State aid - Suspension of operation of a measure) 

In case E-6/98R 

The Government of Norway, represented by Ingvald Falch, the O f f i c e o f the 
Attorney General ( C i v i l Af fa i r s ) , acting as Agent, and Jan Bugge-Mahrt, 
Assistant Director General, Royal Min is t ry o f Foreign Af fa i r s , acting as Co-
agent, 

applicant, 

The E F T A Survei l lance A u t h o r i t y , represented by H â k a n Berglin, Director, 
Legal and Executive Af fa i r s , acting as Agent, 

defendant, 

A P P L I C A T I O N under Art ic le 40 o f t h e Agreement between the E F T A States on 
the Establishment o f a Surveillance Author i ty and a Court o f Justice (hereinafter 
the "Surveillance and Court Agreement") and Art ic le 80 o f the Rules o f 
Procedure, f o r an inter im measure i n the f o r m o f suspension o f the application o f 
Decision No . 165/98/COL o f t h e E F T A Surveillance Author i ty o f 2 July 1998, 
w i t h regard to State aid i n the f o r m o f regionally differentiated social security 
contributions. 

Grounds 

1 On 2 July 1998, the E F T A Surveillance Author i ty rendered a decision (Decision 
No. 165/98/COL, hereinafter the "Decision"), in which i t found that the scheme 
o f regionally differentiated contribution rates fo r employers under the Norwegian 
social security system, was incompatible w i t h the Agreement on the European 
Economic Area (hereinafter variously " E E A " and " E E A Agreement"). 

2 By an application lodged at the Court Registry on 2 September 1998, the 
Government o f Norway brought an action under the f i rs t paragraph o f Ar t ic le 36 
o f the Surveillance and Court Agreement fo r annulment o f the Decision. 
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3 B y a document lodged at the Court Registry on 16 November 1998, and pursuant 
to Ar t ic le 40 o f the Surveillance and Court Agreement, the Government o f 
Norway applied f o r suspension o f the application o f the Decision unt i l the Court 
had delivered its judgment in the main case. 

4 The E F T A Surveillance Author i ty submitted its observations on the application 
on 24 November 1998. 

5 Pursuant to Ar t ic le 80 o f the Rules o f Procedure, the President referred the 
application to the Court. 

6 A n oral hearing was held at the Court on 10 December 1998, where M r Falch and 
M r Bergl in spoke on behalf o f the Parties and answered the questions o f the 
Court. 

The Decision 

7 Under the National Insurance Ac t o f 28 February 1997 (Folketrygdloveri), al l 
persons work ing in Norway are subject to a compulsory insurance scheme under 
which employees and employers pay social security contributions, calculated on 
the basis o f gross salaries. The scheme covers benefits such as pensions, 
rehabilitation, medical care, wage compensation and unemployment benefits. 
Contributions to the scheme are collected in the f o r m o f a tax on income. 

8 A system o f regionally differentiated tax rates fo r employers was introduced i n 
1975, d iv id ing the country into f ive tax zones fo r the purpose o f the scheme: 

9 In a letter dated 16 June 1995, the E F T A Surveillance Author i ty asked the 
Norwegian Government to submit f u l l details on the existing scheme fo r social 
security taxation in Norway, in particular on the system o f regionally 
differentiated social security contributions paid by employers, w i t h a v iew to 
examining the compatibi l i ty o f the system wi th Art ic le 61 o f the EEA Agreement. 

10 The Norwegian Government responded in a letter o f 19 September 1995. 

11 In the period between the spring o f 1996 and the spring o f 1997, the E F T A 
Surveillance Author i ty and the Norwegian authorities held a number o f informal 
meetings aimed at elucidating the nature o f the Norwegian scheme fo r social 
security taxation. 

Zone 1 : Central municipalities in southern Norway 
Zone 2: Rural districts in southern Norway 
Zone 3 : Coastal area mid-Norway 
Zone 4: Northern Norway (except zone 5) 
Zone 5: Spitzbergen/Finnmark/Northern part of Troms 

14.1 per cent 
10.6 per cent 
6.4 per cent 
5.1 per cent 

0 per cent 
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12 Conced ing mat the scheme o f regionally differentiated social security 
contributions in Norway involved State aid w i tn in me meaning o f A r t i c l e 6 1 ( l ) 
that could not he upheld under Art ic le 61(3) EEA, the EEEA Surveillance 
Authori ty, in a l e r t e r dated 14 M a y 1997, proposed appropriate measures to 
Not^way, in accordance w i t h Art ic le 1(1) o f Pro toco l s t o t h e Surveillance and 
Court Agreement. Ehese measures were, however, not adopted hy the Norwegian 
Government 

13 Fol lowing formal investigation proceedings, on 2 July 1998, the EEEA 
Surveillance Author i ty rendered its above-mentioned Decision, in accordance 
wi th Art ic le ! ( 2 ) o f E r o t o c o l 3 t o the Surveillance and Court Agreement 

14 Ehe operative part o f t h e Decision reads: 

"E Ehe system of regional differentiation of employers^ social security 
contributions in Norway is incompatible with tbe EEA Agreement in so far as, 

a) it applies to activities not referred to in point h) below, unless it is 
confined to areas which have been notified to the Authority and round eligiblefor 
regional transport aid, 

b) it allows f^r tbe following kind o f enterprises to benefit from the lower 
social security contribution rates applied in zones2-5, 

-enterprises engaged in Production and distribution of electricity (NACE 40.1) 
-enterprises engaged in Extraction of crude petroleum and gas (NACE1E10) 
- enterprisesengaged in Service activities incidental to oil and gas extraction 
excluding surveying (NACE11.20) 
-enterprises engaged in Mining o f metal ores (NACE 13) 
- enterprises engaged in activities related to the extraction of the industrial 
mineralsNefelinesyenite(flS 2529.3000)andGlivine(flS 2517.49100) 

enterprises covered by the act referred to in p o i n t l b o f Annex X V to the EEA 
Agreement(Council Directive 90/6^4/EEC on aid to shipbuilding) 

enterprises engaged in production ofECSC steel, 
-enterprises with more than 50 employees engaged in Freight transport by road 
(NACE 60.24) 
-enterprises engaged in theTelecommunications (NACE 64.20)sector 
-enterprises having branch offices established abroad or otherwise being engaged 
in cross-border activities related to the following sectors, namely, Financial 
intermediation (NACE 65), Insurance and pension funding (NACE 66), and 
Services auxiliary to financial intermediation (NACE 67), with the exception of 
branch offices only providing local services 

2 For tbesys temof regionally differentiated social security contributions 
fromemployers t obe adapted i n s u c h a w a y that it wouldbecome compatible 
with the rules on regional transport aid as reflected in the Authority'sState Aid 
Guidelines and allow the Authority to carry out its surveillance functions in 
accordance with Article 1 of Protocol 3 to the Surveillance and Court 
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Agreement, in addition to the adjustments required by points 1 (a) and (b) of this 
decision, the following conditions would have to be complied with: 

a) The applicability of the system would have to be limited in time, not going 
beyond 31 December 2003. Before that time, a request for extension may be 
submitted for examination by the Authority. 

b) The Norwegian Government would be required to submit detailed annual 
reports on the aid scheme in accordance with the format indicated in Annex I I I of 
the State Aid Guidelines. As foreseen in Chapter 32 o f the State Aid Guidelines, 
those reports would have to cover two financial years and be submitted to the 
Authority not later than six months after the end of the financial year. The first 
report is to be submitted before 1 July 2000. 

c) In accordance with the rules on regional transport aid, the detailed annual 
reports would have to show, in addition to information required according to 
point (b), the operation of an aid-per-kilometre ratio, or of an aid-per-kilometre 
and an aid-per-unit ratio. 

d) The detailed annual reports would also have to contain, in addition to 
information required according to points (a) and (c), the estimated amounts of 
indirect compensation for additional transport costs in the form of lower social 
security contributions received by enterprises in the sectors covered by special 
notification requirements (motor vehicle industry, synthetic fibre industry and 
non-ECSC steel industry). 

e) For production covered by the specific sectoral rules related to synthetic 
fibres, motor vehicles and non-ECSC steel, the Norwegian Government would 
have to notify the Authority o f any recipients of aid benefiting from the lower 
social security contribution rates in zones 2-5. 

f ) The Norwegian authorities would have to introduce specific rules to 
ensure that overcompensation due to the cumulation o f regional transport aid 
from different sources will not occur. 

3. Norway shall take the necessary measures to ensure that the aid which the 
Authority has found incompatible with the functioning of EEA Agreement is not 
awarded after 31 December 1998 and, where applicable, that the conditions in 
point 2 o f this decision are complied with. It shall inform the Authority forthwith 
o f the measures taken. 

4. This decision is addressed to Norway. The Norwegian Government shall 
be informed by means o f a letter containing a copy of this decision." 
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^ ^ ^ ^ ^ ^ ^ ^ ^ 

15 In support o f its applicanon fo r inter im measmes, the G r ^ ^ ^ ^ ^ / 
referred to its submissions i n the main action: first , that the system at issue is part 
o f the general tax s y s t e m s 
to involve State aid favouring certain undertakings w i t h i n the meanmg o f Art ic le 
61(1) EEA^second ly , tha t the EEEA Surveillance Author i ty acknowledges that 
not all the aid covered by the Decision afreets trade between Gontractmg Parties 
and that i t warrants the annulment o f the Decision, and that the E F T A 
Surveillance Author i ty h a s f a i l e d t o d e c i d e w h i c h p a r t s o f t h e system, or aid 
granted under the system, infr inge A r t i c l e 6 1 ( l ) E E A . E h i r d l y , t h e G o v e r r r n r e n t 
o f N o r w a y submits that t h e E F E A Surveillance Au tho r i t yhas not provided an 
adequate statement ofreasons on the points identif ied above 

16 As to the u r g e n c y o f the measure,the Government o f Norway submits that the 
amendments required i n the Decision are substantial and wou ld have to be 
prepared thoroughly, f r o m a l e g a l , a d m i n i s t r a t i v e and economic standpoint, and 
tbat the effects o f the required changes might be extensive. Ehe Government o f 
Norway states that the scope o f theDec i s ion makes the case unique compared 
wi th more traditional State aid cases, which usually affect one or a f ew 
undertakings. In this case, the scope is so wide and general that i t is impossible to 
predict w i t h any certainty what effect i t w i l l have on society i f the Decision is to 
be implemented o n l l a n u a r y 1999. 

17 Ehe Goverrunent o f Nor^way has presented certainevidence on selected sectors 
supporting its submission that i t wou ld have grave consequences fo r companies i f 
t h e m a x i m u m social security t a x r a t e was to be applied. Ehe G o v e m m e n t o f 
Norway mainta ins tha t i t is e s t a b l i s h e d b e y o n d d o u b t t h a t m a n y j o b s w i l l b e 
endangered i f the Decision is implemented o n l l a n u a r y l 9 9 9 . I n some instances, 
the future o f local conm^unities may be jeopardized i f enterprises terrmnate then 
activity or move their operations.Ehe damage caused to the employees,as we l l 
as the consequences fo r unemployment and recession in the localcommuni t ies , 
would most l ike ly be serious and irreparable 

18 Ehe Government o f N o r w a y further submits that there are no weighty arguments 
against suspension o f t h e application o f t h e Decision fo r the short period unt i l the 
Gourt has g ivenjudgment in the main case. 

19 7 ^ ^ ^ ^ ^ ^ 
falls short o f e s t a b l i s h i n g a ^ ^ ^ c ^ case fo r granting an interim measure. 

20 Ehe EEEASurvei l lance Author i ty submits that no evidence has been provided o f 
imminent risk o f serious and irreparable damage t o N o r w a y and that there i s a 
manifest lack o f any causal l ink between the damage referred to by the 
Government o f N o r w a y and the implementation o f the Decision Ehe EEEA 
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Surveillance Author i ty notes in particular that i t does not f o l l o w f r o m the 
decision that max imum rate contributions should be required f r o m all employers. 

21 As the Government o f N o r w a y has, in the view o f the E F T A Surveillance 
A u m o r i t y , f ^ i l e d t o e s t a h ^ 
serious and irreparable damage to its interests, the EETASurve i l l ance Author i ty 
a r g u e s t h a t a b a l a n c e o f t h e v a r i o u s i n t e r e s t s i n v o l v e d i s n o t n e e d e d . However, i f 
this were to be carried out, the EETA Surveillance Author i ty notes that the 
interest agamst wh ich the granting ofasuspens ion is to be weighed is the interest 
o f competitors i n undertakings presently benefit ing f r o m the aid 

^ ^ ^ ^ ^ G ^ ^ 

22 Pursuant to Ar t ic le 40 o f the Surveillance and Gourt Agreement, actions brought 
before the Gourt do not have suspensory effect The Gourt may ,however , i f i t 
considers mat circumstances so require, order that application o f t h e contested act 
be suspended 

23 Pursuant to Ar t ic le 8 0 ( 2 ) o f the Rules ofProcedure, an application fo r suspension 
o fapp l i ca t ion shall state the subject-matter o f t h e proceedings, the circumstances 
giving rise t ou rgency and the pleas offset and l a w e s t a b l i s h i n g a ^ ^ ^ ^ 
case f ^ r the inter im measures applied for . 

24 Although the Gourt is not required b y A r r i c l e 3 ( l ) o f the Surveillance and Gourt 
Agreement to f o l l o w the jurisprudence o f the Gourt o f Justice o f theEuropean 
Gonnnunities(hereinarter the "EGJ") w i t h regard to the interpretation o f the main 
part o f that Agreement, the Gourt tinds i t relevant to consider such jurisprudence 
o f t h e E G J w i t h regard to corresponding provisions o f t h e E G Treaty. Seethe 
G o u r t ^ s d e c i s i o n i n G a s e E - E 9 4 ^ ^ ^ , a t p a r a g r a p h 2 4 . 

25 T h e E G J and the Gourt o f Eirst Instance have consistently he ld , tha t suspension 
o f t h e operation o f a n act may be ordered i f i t is established that such an order is 
^ ^ ^ c ^ ju s t i f i ed in fact and in law and that i t is urgent in the sense t h a f i n 
order to avoid serious and irreparable damage to its interests, i t must be made and 
take effect be fo readec i s i on is given in the main action. Where appropriate,tbe 
competing interests involved have to be weighed u p ( s e e ^ ^ ^ ^ Joined Gases 
G - 2 3 ^ R a n d G - 2 4 0 ^ R ^ ^ ^ ^ ^ v G ^ 
a t p a r a 3 1 ) 

26 As regards the f ^ r s t r e q u i r e m e n t , t h e ^ ^ ^ ^ j u s t i f ^ c a t i o n o f s u c 
the Gourt notes that the issues i n tbe present case are the questions whether and 
to w h a t e x t e n t a g e n e r a l social security system i n p a r t f i n a n c e d b y regionally 
differentiated contributions f r o m employers conbavenes A r t i c l e l l E E A on State 
aid The Gourt farther notes that this case is tbe f irst to raise the issue whethera 
systemas s u c h f a l l s u n d e r t h e State aid regime o f t h e EEA Agreement It is 
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sufficient to state that the action for annulment raises complex questions o f law 
which call for an in-depth consideration and that the application cannot be said to 
be who l ly un jus t i f ted .Ehe Court f inds , therefore , tha t the application cannot be 
r e j e c t e d o n t h e g r o u n d t h a t t h e C o v e m m e n t o f Norway h a s n o t e s t a b l i s h e d a 
^ ^ ^ c ^ case fo r accepting the measure. 

27 As regards the urgency o f t h e measure, according to relevant case law o f t h e ECE 
the Government o f N o r w a y must show serious and irreparable damage to its 
interests ,acri ter ion which does not al low damage caused to economic operators 
to he taken into account (see ^ ^ ^ ^ Case-32/89 R G ^ ^ c ^ v G ^ ^ ^ ^ 
(1989) ECR 987, at para. 16. ) .Ehe Court notes, h o w e v e r , w i t h regard to the 
nature o f the damage which may be invoked b y a C o n t r a c t i n g Parry, that States 
are responsible fo r interests, in particular those o f an economic and social nature, 
which are regarded as general interests a t a n a t i o n a l level. Eheymay , the re fo re , 
invoke damage a f f e c t i n g a w h o l e sector o f their economy, in particular when the 
contested decision may entail unfavourable repercussions at the level o f 
employment or similar matters o f concern to the population (see CaseC-280/93 
R G ^ ^ v G ^ ^ ^ 

28 Ehe Court has considered the argument o f the Government o f N o r w a y that, 
because o f tbe wide and general scope o f t heDec i s ion , the exact consequences 
are not easily assessed.Ehe Court t r n d s , i n the circumstances o f this case,that 
the burden o f p r o v i n g that serious and irreparable damage may be occasioned by 
tbe irrunediate application o f t h e Decision must consequently be eased 

29 Ehe Government o fNo tv^ay has argued that implementing tbe Decision may have 
serious and irreparable consequences fo r certain sectors o f the economy,and in 
par t icularcer ta inregions , affecting n o t o n l y the e n t e r p r i s e s b u t a l s o t h e l o c a l 
cornmunities through unemployment andrecession In l ight o f the aim o f t h e 
system,wbicb is u n d i s p u t e d l y o f a p o l i t i c a l and social nature, and in l ight o f the 
possibility o f serious imminent consequences fo r the national i n t e r e s f t he Court 
tinds tbat the application cannot to be rejected on tbe ground that the urgency o f 
the measure has not been shown 

30 Einal ly , the Court notes that the disputed system w i t h a r e g i o n a l l y differentiated 
social security taxat ionwas established in 1975and has since been operated in 
Norway Whi le the Court does not underestimate the importance o f t h e interest o f 
economic operators w i th in the European Economic Area, the Court f inds, in 
balancing the interests at hand, that given the relatively short time u n t i l a f t n a l 
decision in the case canbe reached and the extensivelegal ,administrat ive and 
economic preparation necessary to comply w i t h the Decision, and because o f its 
wide and generally formulated scope, i t is in this case jus t i f i ed to grant the 
interim measure applied for . 
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31 Consequently, the Court holds, on the basis o f Art ic le 40 o f the Surveillance and 
Court Agreement that the operation o f the Decision shall be suspended unt i l the 
final judgment o f the Court is delivered. 

32 The parties have not asked fo r costs in relation to this application. 

On those grounds, 

hereby orders: 

The application of Decision No. 165 /98 /COL of the E F T A Surveillance 
Authority of 2 July 1998 is suspended until the Court has delivered its 
judgment in the main action. 

T H E C O U R T 

B j o m Haug Thor V i lh j â lmsson Carl Baudenbacher 

Luxembourg, 11 December 1998. 

Gunnar Selvik 
Registrar 

B j ö r n Haug 
President 
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