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Foreword

The EFTA Court was set up under the Agreement on the European
Economic Area (the EEA Agreement) of 2 May 1992. This was originally
a treaty between, on the one hand, the European Communities and their
then twelve Member States and. on the other hand. the EFTA States
Austria, Finland, Iceland, Liechtenstein, Norway, Sweden and
Switzerland. The treaty came into force on 1 January 1994 except for
Liechtenstein and Switzerland. Liechtenstein became a member of the
EEA on 1 May 1995. Austria. Finland and Sweden joined the European
Union on 1 January 1995. The EFTA Court continued its work in its
original composition of five Judges until 30 June 1995, under a
Transitional Arrangements Agreement. Since that date, the Court has been
comprised of three Judges appointed by common accord of the
Governments of Iceland. Liechtenstein and Norway.

The first Report of the 11774 Court covers the period from / January 1994
10 30 June 1995 and contains an overview of the activities of the Court
and the decisions during that period. The Report also contains general
information on the establishment of the Court. its jurisdiction. legal status
and procedures. The reader is referred to the first Report of the Court for
information on these general matters. The second and third Report of the
EFTA Court cover the period from respectively [/ July 1995 10 31
December 1996 and | January 1997 to 31 December 1997, Like the first
Report. they contain a general overview of the activities of the Court.
including the decisions of the Court during the respective periode.

The present Report of the EF14 Court covers the period [ January: 1998
to 31 December 1998,

The language of the Court is English. and its Judgments and Advisory
Opinions as well as other decisions and Reports for the Hearing are
published in English. In the case of Advisory Opinions, the opinions as
well as the Reports for the Hearing are also written in the language of the
requesting national court. Both language versions of an Advisory Opinion
are authentic. When a case is published in two languages. the different
language versions are published with corresponding page numbers to
facilitate reference.



A collection of the relevant legal texts for the EFTA Court can be found in
the booklet k7774 Court Texts (latest edition September 1996). The Statute
of the Court was amended by decision of 10 August 1996 of the
Committee of Representatives of the Contracting Parties. Amendments to
the Rules of Procedure were adopted by the Court on 22 August 1996 and
approved by the Governments. Instructions to the Registrar, adopted on 7
April 1994 and amended on 22 August 1996, complement the Rules of
Procedure. In addition, the Statute of the Court Article 20 is being
amended by a decision of the Member States, and will be implemented in
the booklet /:F74 Court Texts of which a new edition will be published as
soon as possible. The booklet will then be available in English, German.
Icelandic and Norwegian, and may be obtained from the Registry.

Decisions of the EFTA Court which have not yet been published in the
Report may be obtained from the Registry by e-mail or normal mail.
Decisions are also available on the EFTA Court Home Page on the
Internet, cf. below.
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Chapter I. Administration of the Court

I. Administration of the Court

The ESA/Court Agreement contains provisions on the role of the Governments in
the administration of the Court. Thus, Article 43 of the Agreement stipulates that
the Rules of Procedure shall be approved by them. Article 48 of the Agreement
states that the Governments shall establish the annual budget of the Court, based
on a proposal from the Court. A commttee of representatives of the participating
States has been established and has been charged with the task of determining the
annual budgets. This Committee. the ESA/Court Committee, is composed of the
heads of the Icelandic, Liechtenstein and Norwegian Permanent Missions to the
European Union in Brussels. During the period covered by this Report, the
Committee has, inter alia. been dealing with the budget of the Court and the
appointment of judges. cf. [I below.

In accordance with Article 45 of the ESA/Court Agreement, the Governments of
the EFTA/EEA States decided on 14 December 1994 that the seat of the Court
should be moved from Geneva to Luxembourg as soon as suitable premises could
be made available. Since | September 1996, the Court has had its seat at 1, rue
du Fort Thiingen. Kirchberg. Luxembourg. The European Court of Justice and
the Court of First Instance as well as the other European institutions are also
situated in Luxembourg.

Provisions regarding the legal status of the Court are to be found in Protocol 7 to
the ESA/Court Agreement entitled: Legal Capacity. Privileges and Immunities of
the EFTA Court. The Court has concluded a Headquarters Agreement with
Luxembourg, which was signed on 17 April 1996 and approved by the
Luxembourg Parliament on 11 July 1996. This Agreement contains detailed
provisions on the rights and obligations of the Court and its staff as well as
privileges and immunities of persons appearing before the Court. Excerpts of the
Agreement are published in £FTA Court Texts, and the full text can be found in
the Journal Officiel du Grand-Duché de Luxembourg A-No. 60 of 4 September
1996 p. 1871.

Provisions for the internal administration of the Court are laid down in the Staff
Regulations and Rules and in the Financial Regulations and Rules as adopted on
4 January 1994, with amendments most recently of 25 November 1998.

As provided for in Article 14 of the Protocol 5 to the ESA/Court Agreement on
the Statute of the EFTA Court. the Court remains permanently in session. Its
offices are open from Monday to Friday each week, except for official holidays.



Chapter 1. Administration of the Court

The Court held a public sitting on 11 November 1997 in which the appointed ad
hoc judges took their oath and signed a declaration, pursuant to Article 30, fourth
paragraph, of the ESA/Court Agreement, Article 2 of the Statute of the EFTA
Court and Article 3 of the Rules of Procedure.

The Court has received a number of visits during the period covered by this
Report.

In cooperation with the EFTA Secretariat and the EFTA Surveillance Authority,
a Home Page on the Internet has been created in 1997. The Court has the
following Internet address:

http://www.efta.int/structure/court/efta-crt.cfm

covering general information on the Court, its publications, including decisions
and press releases, and legal texts governing the activities of the Court.

The Court may be reached by e-mail at the following address:

eftacourt@eftacourt.lu



Chapter 1. Judges and Staft

Il. Judges and Staff

The members of the Court are as follows:

Mr Bjorm HAUG (nominated by Norway)
Mr Thor VILHJALMSSON (nominated by lceland)
Mr Carl BAUDENBACHER (nominated by Liechtenstein)

Judge Haug has been appointed for a period of six years commencing 1 January
1994. Judge Vilhjalmsson was appointed (under the then-existing rotation rules)
tor a period of three years from | January 1994 and has been reappointed for a
period of six years commencing 1 January 1997, Judge Baudenbacher has been
appointed for a period of six years commencing 6 September 1995.

Judge Haug was elected President of the Court on 18 January 1995 and was re-

elected on 5 December 1996 for a period of three years, commencing | January
1997,

Mr Gunnar Selvik was appointed Registrar of the Court for a period of three
years commencing 1 September 1998.

The ESA/Court Committee decided on 24 October 1997 to approve, by common
accord. for a period of 3 years, a list of persons who may be chosen to serve as an
ad hoc Judge when a regular Judge, in accordance with Article 15 of the Statute,

is prevented from acting in a particular case. The appointed ad hoc Judges are the
following:

Nominated by Iceland:
Mr David bor Bjorgvinsson, professor
Mr Stefan Mar Stefansson, professor

Nominated by Liechtenstein:
Mr Marzell Beck, lawyer
Mr Martin Ospelt, lawyer

Nominated by Norway:

Mr Erling Selvig, professor
Ms Bjerg Ven, lawyer
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Chapter 1. Judges and Staff

In addition to the Judges, at the end of the year 1998 the following persons are
employed by the Court:

Mr Asle AARBAKKE, Norwegian, Legal Secretary

Ms Svava ARADOTTIR, Icelandic, Secretary

Ms Harrict BRUHN, Norwegian, Financial and Administrative Officer
Ms Hrafnhildur EYJOLFSDOTTIR, Icelandic, Administrative Assistant
Ms Déra GUDMUNDSDOTTIR, Icelandic, Legal Secretary

Ms Sigrid HAUSER-MARTINSEN, Norwegian, Secretary

Ms Janet JACKSON, British, Secretary

Mr Thomas NORDBY, Norwegian, Lawyer-Linguist

Mr Meinhard NOVAK, Austrian, Legal Secretary

Mr Gilles PELLETIER, French, Caretaker

Mr Gunnar SELVIK, Norwegian, Registrar

Ms Diana L. TORRENS, Canadian, Lawyer-Linguist

-VIII-



Chapter 1. Judges and Staft

CURRICULA VITAE OF THE JUDGES AND THE REGISTRAR

Bjern HAUG

Born 16 December 1928 Oslo, Norway.

Studies: University of Oslo, cand jur 1954; University of
California, Berkeley, LLM 1958.

Professional career: Lawyer in a Norwegian industrial
concern (speciality: mergers and acquisitions, licensing
agreements, joint ventures) 1962-72; Director, member of
the concern administration (planning, investments,
budgetary control) 1967-72; Attorney General (Civil
Affairs) ("Regjeringsadvokat", ie. attorney for the
Government and State bodies) 1972-1993.

Other national functions: Chairman of the Committee on the Pricing of North Sea Oil:
Chairman of the Committee Revising Oil and Gas Legislation 1973-76; National
Mediator of Labour Disputes 1982-88; Chairman of the Commission on Employee
Participation 1973-93: Chairman of the Board, Oslo Chamber of Commerce Institute of
Arbitration, 1983-95. Member of the Board of Directors, Christiania Bank og
Kreditkasse, Oslo, 1991-1993.

International assignments: Chairman or member of arbitral tribunals in international
commercial arbitration, since 1979. Member of the Panel of Arbitrators of the IEA
Dispute Settlement Centre, Paris, since 1981 Fellow of the Chartered Institute of
Arbitrators, London, since 1982. Member of the ICC Commission on International
Arbitration, Paris, since 1983; Member of the Panel of International Arbitrators,
Stockholm, since 1991; Judge of the EFTA Court since | January 1994, President since
18 January 1995,

Thér VILHJALMSSON

Born 9 June 1930 in Reykjavik, Iceland.

Studies: St. Andrews University, Scotland; University of
Iceland (cand jur 1957); New York University, University
of Copenhagen.

Professional career: Journalist 1957-1958; Assistant
Lecturer. University of Iceland, 1959-62; Part-time
Lecturer 1962-67; Professor 1967-76; Dean, Faculty of
Law, 1968-70; Director, Institute of Law. 1974-76;
Deputy Judge, Reykjavik Civil Court, 1960-62; Judge
1962-67; Judge, European Court of Human Rights, Strasbourg, 1971-1998; Vice-
President of that Court 1998; Judge, Supreme Court of Iceland, 1976-1993, President
1983-84 and 1993 Judge of the EFTA Court since | January 1994.

Member of Icelandic delegations to UN General Assembly 1963, UN Sea-Bed
Committee 1972 and 1973, Law of the Sea Conference 1974 and 1975 and other
international conferences. President, Association of Icelandic Lawyers, 1971-74; Editor,
Icelandic Law Review, 1973-83.
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Carl BAUDENBACHER

Born 1 September 1947 in Basel, Switzerland.

Studies:  University of Berne 1967-1971; Dr. jur.
University of Berne 1978, Alexander-von-Humboldt-
scholar, Max Planck Institute of Intellectual Property Law
Munich 1979-1981, Habilitation/Privatdozent University
of Zurich 1983

Professional career: University of Berne and Zurich,
Assistant, 1972-1978; Legal Secretary, Bulach District
Court, 1982-1984; Visiting Professor, Universities of
Bochum, Berlin, Tubingen, Marburg, Saarbriicken, 1984-1986; Professor of Private
Law, University of Kaiserslautern, 1987; Chair of Private, Commercial and Economic
Law, University of St. Gallen since 1987; Managing Director of the University of St.
Gallen Institute of European Law 1991; Visiting Professor, University of Geneva, 1991;
Expert advisor to the Liechtenstein Government in EEA matters 1990-1994: Visiting
Professor, University of Texas School of Law, 1993-1995; offered the Chair of German
and European Private, Commercial and Economic law at the University of Bochum,
1994; Member of the Supreme Court of the Principality of Liechtenstein, 1994-1995;
Judge of the EFTA Court since 6 September 1995.

Publications: 15 books and over 70 articles on European and international law, law of
obligations, law of unfair competition, antitrust law, company law, intellectual property
law and comparative law.

Gunnar SELVIK

Born 13 November 1963 in Bergen, Norway.

Studies:  Norwegian Naval Academy 1982-1986,
economic/logistic branch; University of Bergen and
University of Oslo 1988-1992, cand jur; University of
Oslo 1994, special subject EU-law.

Professional career: Paymaster on the Norwegian frigates
Ager/Sleipner 1986-1987; Financial Officer Norwegian
Element AFNORTH/NATO, Oslo 1987-1988; Group
Leader Logistic System Design Office Norwegian Navy
Materiel Command (SFK), Bergen 1988-1990; Branch Chief Logistic System Design
Office SFK 1990-1991; Senior Contracts-specialist Contracts Department SFK 1991;
Financial Officer (head of finance) NACMA, Brussels

(Nato Air command Control Management Agency) 1992-1998; Alumni Member of
Rotary International, Member of Rotary International’s Group Study Exchange
Programme 1990; Chairman of Norwegian Naval Economists Association 1989-1991,
Member of the Representative Committee of "Military Personnel Service"1990-1991;
Member of the Norwegian Lawyers’ Society.
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Chapter 111. Decisions of the Court: Casc E-3/97

Case E-3/97

Jan and Kristian Jaeger AS, Supported by the
Norwegian Association of Motor Car Dealers and Service Organisations

Opel Norge AS

{(Request for an advisory opinion from Nedre Romerike herredsrett
(Nedre Romerike Municipal Court), Norway)

(Competition — Motor vehicle distribution system — Compatibility with Article 53(1)
EEA — Admission to the system — Nullity)

Advisory Opinion of the Court, 1 April 1998 ...........ccooiiiiiiiiiiee,

Report for the Hearing............................

Summary of the Advisory Opinion

1. It is for the EEA Joint
Committee  to  implement  new
Community legislation in the EEA by
adopting amendments to the Annexes
and Protocols to the EEA Agreement.
Although homogeneity is one of the
fundamental principles of the EEA
Agreement, it follows from the structure
of the Agreement and the legislative
procedure provided for therein that this
might not always be fully achieved in
terms of simultaneous application of
legislative measures. Thus, Article 102
EEA provides that decisions of the EEA

Joint Committee shall be made "as

closely as possible" to the adoption by
the Community of the corresponding
new Community legislation with a view
to permitting simultaneous application
within the Community and EFTA pillars.
The decision of the Joint Committee
relevant to the present case implies that
during a transitional period there would
not necessarily be full homogeneity, and
there is no basis for challenging the
validity of that decision.

2 One cannot interpret the general
prohibition in Article 53(1) EEA in
order to bring it within the terms of a



Kapittel I1I. Avgjorelser av Domstolen: Sak E-3/97

Sak E-3/97

Jan and Kristian Jaeger AS, stottet av
Norges Bilbransjeforbund

mot

Opel Norge AS

(Anmodning om en radgivende uttalelse fra Nedre Romerike herredsrett)

(Konkurranse — Distribusjonssystem for motorkjoretoyer — Forenlighet med EQS-
avtalen artikkel 53 nr | — Opptak i systemet — Ugyldighet)

Radgivende uttalelse fra Domstolen, 1 april 1998. ... 4
RettSMBIEraAPPOTT..........iiiiiiiiiieie ettt 22

Sammendrag av den radgivende uttalelsen

1. Det er opp til EQ@S-komitéen &
overfgre ny lovgivning i Fellesskapet til
EOS ved a vedta endringer i EQS-
avtalens vedlegg og protokoller. Og selv
om ensartethet er et av E@S-avtalens
fundamentale prinsipper, foelger det av
avtalens struktur og den
lovgivningsprosedyren som er fastsatt i
denne at dette ikke alltid fullt ut kan
oppnas i forhold til samtidig anvendelse
av lovgivningstiltakene. Séledes
fastsetter E@S-avtalen artikkel 102 at
E@S-komitéens beslutninger skal treffes
"s& nar som mulig i tid" etter at
Fellesskapet har vedtatt tilsvarende nytt

regelverk, med sikte pa a gjore det mulig
med en samtidig iverksettelse innen
Fellesskaps- og EFTA-pilarene. Den
relevante beslutningen av EQS-komitéen
i den foreliggende saken inneberer at
det 1 lgpet av overgangsperioden ikke
nadvendigvis ville bli full ensartethet, og
det er ikke grunnlag for & angripe denne
beslutningen.

2. Man kan ikke tolke det generelle
forbudet i E@S-avtalen artikkel 53 nr 1
for & bringe det innenfor rammen av et
gruppefritak som 1 seg selv ikke er en
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block exemption which, in itselt. 1s not
an interpretation of the provision but an
exemption, i.e.  something  which
derogates trom the provision.

3 The concept of “agreement” in
Article 53(1) EEA is an autonomous
concept, which does not tully correspond
to the concept of “agreement” in different
national legal systems. The minimum
requirement for there to be an
“agreement” within the meaning of the
provision 1is an expression of a joint
intention of the parties involved to conduct
themselves on the market in a specific
way, the object or effect of the conduct
being the prevention, restriction or
distortion of competition.

4. Negotiations which have not vet
culminated in an expression of a joint
intention are not covered by the concept
“agreement” in Article 53(1) EEA Nor
does the provision apply to unilateral
conduct of an undertaking, including
offers made for the conclusion of a
contract as long as the offer has not been
accepted by other party in the sense of
expressing an intention to adhere to the
provisions in the offer.

S Where a car importer operates a
distribution  system which may affect
channels of distribution and the conditions
of which are not negotiable and are
imposed on all accepted dealers, a refusal
to accept a dealer forms part of the
contractual  relations  between  the
undertaking and its dealers which fall to be
examined under Article 53 EEA.

6. In the case of certain selective
distribution systems, an importer, in
order not to infringe Article 53(1) EEA,
may become obliged to accept all
potential dealers who meet qualitative
criteria imposed by the importer. Thus,
depending on the circumstances, a
refusal to accept a dealer may constitute

an infringement of Article 53(1) EEA If
the distributor nevertheless refuses to
comply with that requirement, the legal
consequences may be, for instance, that
fines are levied, or that the distributor is
denied an individual exemption in

procedures betore the EFTA
Surveillance Authority or the
Commission of  the European

Communities (see Article S6 EEA). But
there is no basis under Article 53 EEA
for imposing upon an unwilling
distributor a duty to enter into a specific
dealership agreement

7. The object and effect of a clause
requiring the dealer to terminate all
connections with a dealer group must be
to prevent the dealer trom selling
vehicles of other makes. This amounts
to a non-compete clause

8 When a dealer is prevented from
having any corporate law connection
with another company, it must be
assumed that the chances of a dealer
successfully starting a new business will
in most cases be reduced. Additionally,
the condition in question is also able to
prevent other potential dealers from
getting access to qualified persons who
could, in addition to providing capital,
bring valuable knowledge of the trade to
other potential dealer companies.

9. The clauses in question have as
their object and effect to restrict
competition, in particular inter-brand
competition. Given the fact that the
agreement is part of a network of other
dealership agreements, the effect is also
appreciable. As the agreement relates to
international  transactions, it may
furthermore affect trade between the
Contracting Parties.

10.  The automatic nullity in
consequence of breaches applies to those
parts of the agreement affected by the
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tolkning av bestemmelsen, men et fritak,
dvs noe som fraviker fra bestemmelsen.

3. Begrepet "avtale" 1 E@S-avtalen
artikkel 53 nr | er et autonomt begrep
som ikke fullt ut sammenfaller med
begrepet "avtale" i forskjellige nasjonale
rettssystemer. Ifslge avgjerelser fra EF-
domstolen og Fersteinstansretten hva
gelder begrepet i EF-traktaten artikkel
85 nr 1, er minstevilkéret for at det skal
vere en “avtale" 1 bestemmelsens
betydning at partene som er involvert
har en uttrykt felles vilje til & innrette seg
pa markedet pa en bestemt mate og at
formalet eller virkningen av atferden er &
hindre, innskrenke eller vri
konkurransen.

4. Forhandlinger som forelopig ikke
har resultert i en uttrykt felles vilje er
ikke dekket av begrepet "avtale" 1 E@QS-
avtalen artikkel 53 nr 1. Heller ikke far
bestemmelsen anvendelse pa ensidig
atferd av et foretak, innbefattet tilbud
utarbeidet for 4 slutte en kontrakt, sa
lenge tilbudet ikke er blitt akseptert av
andre parten i betydningen av a uttrykke
en vilje til 2 overholde bestemmelsene i
tilbudet.

5. Hvor en bilimporter driver et
distrbusjonssystem som kan pavirke
distribusjonskanaler og hvor vilkarene
ikke er gjenstand for forhandling og er
palagt alle godkjente forhandlere, utgjer
et avslag pa & oppta en forhandler en del
av det kontraktsmessige forholdet mellom
importeren og dets forhandlere som er
gienstand for preving under E@S-avtalen
artikkel 53.

6. I forbindelse med enkelte
selektive distribusjonssystemer kan en
importer, for & unngd & bryte EQS-
avtalen artikkel 53 nr 1, bli tvunget til &
akseptere alle potensielle forhandlere
som oppfyller de kvalitative kriteriene
palagt av importeren. Sidledes kan,

avhengig av omstendighetene, et avslag
pa & oppta en forhandler innebzre et
brudd pa E@S-avtalen artikkel 53 nr 1.
Dersom distributgren likevel avsldr 3
oppfylle det kravet, kan de rettslige
konsekvensene for eksempel bli at det
palegges beter eller at distributeren
nektes et individuelt fritak i prosedyrer
for EFTAs overvakningsorgan eller
Kommisjonen for De europeiske
fellesskap (se E@S-avtalen artikkel 56).
Men det er intet grunnlag i E@S-avtalen
artikkel 53 for & palegge en uvillig
distributer en plikt til & inngéd en konkret
forhandleravtale.

7. Formalet med og virkningen av
en klausul som krever at forhandleren
oppgir alle forbindelsene med en
forhandlergruppe, ma vazre & hindre
forhandleren fra & selge kjoretgyer av
andre merker. Dette er ensbetydende

med en klausul om konkurranseforbud.

8. Nér en forhandler er forhindret
fra 4 ha noen selskapsrettslige
forbindelser med et annet selskap, ma
det antas at mulighetene for at en
forhandler med suksess kan.starte en ny
virksomhet i de fleste tilfeller vil bli
redusert. I tillegg er vilkdret det gjelder
ogsa i stand til & hindre andre potensielle
forhandlere fra & f& tilgang pa
kvalifiserte personer som, i tillegg til &
skaffe kapital, kunne bringe verdifull
kunnskap om bransjen til andre
potensielle forhandlerselskaper.

9. Klausulene det gjelder har som
formal og virkning & begrense
konkurransen, serlig  konkurransen
mellom merkene. Gitt det faktum at
avtalen er en del av et nettverk av andre
forhandleravtaler er virkningen ogsa
merkbar.  Ettersom avtalen angar
internasjonale transaksjoner, kan den
dessuten péavirke samhandelen mellom
avtalepartene
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prohibition, or to the agreement as a
whole if it appears that those parts are not
severable from the agreement itself.
Consequently, any other contractual
provisions which are not affected by the
prohibition, and which therefore do not
involve the application of the EEA
Agreement, fall outside EEA law.
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10. Ugyldighet av avtalen som en
umiddelbar konsekvens gjelder bare de
deler av avtalen som bergres av
forbudet, eller for hele avtalen dersom
disse deler ikke kan skilles ut fra de
ovrige deler av avtalen. Felgelig faller

enhver kontraktsbestemmelse som ikke
er pavirket av forbudet, og saledes ikke
gielder anvendelsen av E@S-avtalen,
utenfor E@S-retten.
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ADVISORY OPINION OF THE COURT
I April 1998

(Competition — Motor vehicle distribution system — Compatibility with Article 53(1)
FEEA — Admission to the system — Nullity)

In Case E-3/97

REQUEST to the Court under Article 34 of the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of Justice by Nedre
Romerike herredsrett (Nedre Romerike Municipal Court) for an Advisory Opinion in
the case pending before it between

Jan and Kristian Jaeger AS

Supported by the
Norwegian Association of Motor Car Dealers and Service Organisations

and

Opel Norge AS
on the interpretation of Article 53 of the EEA Agreement.
THE COURT,

composed of: Bjern Haug, President, Thor Vilhjalmsson and Carl Baudenbacher
(Judge-Rapporteur), Judges,

Registrar: Asle Aarbakke, Legal Secretary

after considering the written observations submitted on behalf of:

Language of the request for an advisory opinion: Norwegian.
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RADGIVENDE UTTALELSE FRA DOMSTOLEN
1 april 1998

(Konkurranse  Distribusjonssystem for motorkjoretoyer — Forenlighet med EOS-
avtalen artikkel 53 nr | Opptak i systemet - Ugyldighet)

| sak E-3/97

ANMODNING til Domstolen om radgivende uttalelse i medhold av artikkel 34 i
Avtalen mellom EFTA-statene om opprettelse av et Overvakningsorgan og en
Domstol fra Nedre Romerike herredsrett i saken for denne domstol mellom

Jan og Kristian Jaeger AS
Stattet av Norges Bilbransjeforbund
0g

Opel Norge AS
om tolkningen av E@S-avtalen artikkel 53.
DOMSTOLEN,
sammensatt av: President Bjorn Haug og dommerne Thér Vilhjalmsson og Carl
Baudenbacher (saksforberedende dommer),

Justissekreter: Asle Aarbakke, juridisk sekreter

etter 4 ha vurdert de skriftlige saksfremstillinger inngitt av:

Spraket i anmodningen om en rddgivende uttalelse: Norsk.
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- the plaintiff, represented by Counsel Pal Magne Bakka, Advokatfirmaet
Harris, Bergen:

- the defendant, represented by Counsel Jon Lyng, Advokatfirmaet Lyng & Co.,
Oslo;

- the Government of the Kingdom of Norway, represented by Hege M. Hoff,
Royal Ministry of Foreign Affairs, acting as Agent;

- the EFTA Surveillance Authority, represented by Rolf Helmich Pedersen,
Officer, Legal & Executive Affairs, acting as Agent;

- the Commission of the European Communities, represented by Richard Lyal,
Member of its Legal Service, acting as Agent.

having regard to the Report for the Hearing,

after hearing the oral observations of the plantiff, the defendant, the Norwegian
Government, the EFTA Surveillance Authority and the Commission of the European
Communities at the hearing on 19 February 1998,

gives the following

Advisory Opinion

lracts and Procedure

By an order dated 2 September 1997, registered at the Court on 8 September
1997, Nedre Romerike herredsrett, a Norwegian municipal court, made a Request
for an Advisory Opinion in a case brought before it by Jan and Kristian Jager
AS, plaintiff, against Opel Norge AS, defendant. The case concerns the refusal to
accept a new dealer for Opel cars in Norway.

The plaintiff, Jan and Kristian Jeger AS (hereinafter "Jeger"), is a wholly-owned
subsidiary of Jager-gruppen AS (the "Jager Group"). Jan and Kristian Jager are
shareholders in the Jager Group, which is a significant purchaser and dealer in
different makes of motor vehicles, including Toyota, BMW, Rover and Land Rover.

The defendant, Opel Norge AS (“Opel”), is wholly-owned by General Motors Co. of
the United States of America. It has 53 independent dealers in Norway. A standard
dealership agreement is entered into with the dealers, normally for five years at a
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- sakseker, representert ved advokat Pal Magne Bakka, Advokatfirmaet
Harris, Bergen;

- saksekte, representert ved advokat Jon Lyng, Advokatfirmaet Lyng & Co.,
Oslo;

- Den norske regjering, representert ved Hege M. Hoff,
Utenriksdepartementet, som partsrepresentant;

- EFTAs overvakningsorgan, representert ved Rolf Helmich Pedersen,
saksbehandler, Avdelingen for juridiske saker og eksekutivesaker, som
partsrepresentant;

- Kommisjonen for De europeiske fellesskap, representert ved Richard Lyal,
juridisk radgiver i Rettsavdelingen, som partsrepresentant.

med henvisning til rettsmeterapporten,

og etter 4 ha hert de muntlige innleggene fra sakseker, saksgkte, Den norske
regjering, EFTAs overvdkningsorgan og Kommisjonen for De europeiske
fellesskap under heringen den 19 februar 1998,

gir slik

Radgivende uttalelse

Fakta og prosedyre

Ved en beslutning datert 2 september 1997, mottatt ved Domstolen den 8§
september 1997, har Nedre Romerike herredsrett anmodet om en radgivende
uttalelse i1 en sak innbrakt for denne av Jan og Kristian Jeeger AS, saksgker, mot
Opel Norge AS, saksokte. Saken gjelder avslaget pa & godkjenne en ny forhandler
for Opel-biler i Norge.

Sakseker, Jan og Kristian Jeger AS (heretter "Jeger"), er et heleiet datterselskap
av Jeger-gruppen AS ("Jager-gruppen"). Jan og Kristian Jeger er aksjonerer 1
Jeger-gruppen, som er en betydelig kjoper og forhandler av forskjellige merker
av motorkjeretayer, innbefattet Toyota, BMW, Rover og Land Rover.

Saksekte, Opel Norge AS ("Opel"), eies i sin helhet av General Motors Co. 1 De
forente stater. Det har 53 uavhengige forhandlere i Norge. En standard
forhandleravtale er inngitt med forhandlerne, vanligvis for fem &r om gangen.
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time. These agreements conform as much as possible to Opel's standard European
dealership agreement.

On 13 December 1995, Jeger brought an action against Opel claiming that Opel had
entered into a dealership agreement with it or, subsidiarily, that Opel was under an
obligation to do so. The Norwegian Association of Motor Car Dealers and Service
Organisations declared itself an intervener in support of Jeger by pleadings of 9
December 1996.

During the handling of the dispute by Nedre Romerike herredsrett, disagreement
arose as to the interpretation of Article 53(1) EEA. The question is whether the
provision prohibits certain terms in a motor vehicle dealership agreement.

In the spring of 1994, Jan and Kristian Jeger entered into negotiations with Opel for
the establishment of a new Opel dealership in the Bergen area.

At a meeting in May 1994, the parties agreed that any such dealership should be held
by a new company with its own management and Board of Directors, independent of
the other companies in the Jeger Group and occupying premises separate from those
of other companies in that group.

There was an exchange of letters between Jan Jager on the one hand and Opel on the
other regarding the shareholder structure in the new company. A new meeting was
held on 9 May 1995. Following that meeting, Opel asked Jan and Kristian Jeger to
apply for a dealership. In a letter of 22 May 1995, Jan and Knistian Jeger applied for
an Opel dealership for the Bergen area on behalf of a new company which was to be
created.

According to the application, Kristian Jeeger would be General Manager of the new
company and would hold 51% of the shares. His father, Jan Jager, would hold the
remaining 49% and would be Chairman of the Board of Directors.

By letter of 29 June 1995, Opel put forward an offer of dealership to Kristian and Jan
Jeeger on that basis. In accordance with normal practice, the offer was made to the
person who was to be the General Manager of the new company. It was a condition
of the offer that Kristian and Jan Jager were to sell their shares in the Jeger Group
by 31 December 1996 and that they could not be involved with competing products.

The following clauses were contained in the offer from Opel:

"2. The General Manager referred to in § 3 of the Agreement will be Kristian
Jager who, from the outset. will hold 51% of the company’s shares. Jan Jeger
will hold 49% of the shares as of the time the company is established and will be
Chairman of the Board of Directors. Kristian Jeger is authorized to bind the
company alone or together with the Chairman of the Board of Directors. It is a
condition that Kristian Jeger will have right of first refusal at face value on the
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Disse avtalene er sa langt som mulig i overensstemmelse med Opels standard
europeiske forhandleravtale.

Den 13 desember 1995 reiste Jager AS sak mot Opel med pastand om at Opel
hadde inngatt en forhandleravtale med det eller, subsidiert. at Opel var forpliktet
til & gjore det. Norges Bilbransjeforbund erklerte seg som intervenient til stotte
for Jeger ved prosesskrift av 9 desember 1996.

Under behandlingen av tvisten 1 Nedre Romerike herredsrett, er det oppstatt
uenighet om tolkningen av E@S-avtalen artikkel 53 nr 1. Spersmalet er om
bestemmelsen setter forbud mot visse vilkar 1 en forhandleravtale om

motorkjoretoyer.

Viren 1994 innledet Jan og Kristian Jaeger forhandlinger med Opel om
opprettelsen av en ny Opel-forhandler 1 Bergensregionen.

Pa et mote i mai 1994 ble partene enige om at en slik forhandlervirksomhet skulle
innehas av et nytt selskap med sin egen ledelse og styre. uavhengig av de andre
selskapene i1 Jeger-gruppen. og holde til i lokaler som var atskilt fra lokaler til de
andre selskapene i den gruppen.

Det fant sted en brevveksling mellom Jan Jeger pa den ene siden og Opel pa den
annen vedrorende aksjonarstrukturen i det nye selskapet. Et nytt mete ble holdt
den 9 mai 1995. Etter dette motet ba Opel Jan og Kristian Jeger om & seke om a
bli forhandler. I et brev av 22 mai 1995 sokte Jan og Kristian Jeger pa vegne av
et nytt selskap som skulle stiftes om & bli forhandler for Opel i Bergensregionen.

Ifolge soknaden skulle Kristian Jazger vare daglig leder 1 det nye selskapet og
ville inneha 51% av aksjene. Hans far. Jan Jeger. ville inneha de resterende 49%
av aksjene og vare styreformann.

[ brev av 29 juni 1995 fremsatte Opel et tilbud til Kristian og Jan Jeger om & bli
forhandler pa det grunnlaget. | samsvar med vanlig praksis ble tilbudet gitt til den
personen som skulle vere daglig leder i det nye selskapet. Det var et vilkér for
tilbudet at Kristian og Jan Jager skulle selge sine aksjer 1 Jeger-gruppen innen 31
desember 1996, og at de ikke kunne befatte seg med konkurrerende produkter.

Folgende klausuler var innbefattet i tilbudet fra Opel:

"2. Daglig leder 1 Avtalens § 3 vil veere Kristian Jeeger som fra starten innehar
51% av firmaets aksjer. Jan Jager vil inneha 49% av aksjene ved etablering og
vere styreformann. Kristian Jeger vil tegne firmaet alene eller sammen med
styreformannen. Det forutsettes at Kristian Jager vil ha forkjepsrett til resten av
aksjene utover hans ndverende 51% til palydende verdi. Det forutsettes videre at
savel Kristian Jeger som Jan Jeger er kjopt ut av Jeger-konsernet senest innen
31. desember 1996.
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remainder of the shares beyond his current 51%. It is further a condition that both

Kristian Jager and Jan Jeger are to be bought out of the Jager group no later
than 31 December 1996.

A

3 With reference to point 2, Kristian Jager, Jan Jager and the new Opel
dealer may not become involved with competing products.”

In a letter of 18 September 1995, the offer was formally accepted by Jan and Kristian
Jzger on behalf of the company being created. The acceptance conformed to the
offer on all points except for the provisions on ownership structure.

Opel did not accept the change in relation to the offer. The standard agreement has
not been signed by either of the parties.

The parties do not agree as to whether, under Norwegian contract law, a binding
dealership agreement has been entered into. They furthermore disagree as to whether
Opel has imposed the condition regarding shareholder structure in a discriminatory
manner. given that the General Managers' ownership shares in Opel's dealer
companies i Norway vary from 0% to 100%.

Nedre Romerike herredsrett decided to refer a Request for an Advisory Opinion
on the following questions to the EFTA Court:

lLa Does Article 53(1) EEA, ¢f the rules on selective distribution,
prohibit an importer, upon cntering into a dealership agreement
concerning moltor vehicles, from imposing conditions regarding a
certain shareholder structure of the dealer?

1.b  If so, will this be applicable regardless of the aim or cffects of the
condition?

l.c  Did such a prohibition exist in September 19957

2.a Does Article 53(1) EEA, of. the rules on selective distribution,
prohibit an importer, upon entering into a dealership agreement
concerning motor vehicles, from imposing conditions regarding the
owners and/or general manager in the dealer company holding
ownership interests in other companies which deal and/or hold
ownership interests in other companies which deal in motor
vehicles?

2.b  If so, is this applicable regardiess of the aim or effects of the
condition?

2.c  Did such a prohibition exist in September 19957
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3.

Med referanse til pkt. 2 vil verken Kristian Jeeger, Jan Jeger eller den nye

Opel-forhandleren engasjere seg i konkurrerende produkter."

| brev av 18 september 1995 ble tilbudet formelt akseptert av Jan og Kristian
Jeeger pa vegne av det selskapet som var under stiftelse. Aksepten var 1 samsvar
med tilbudet pa alle punkter med unntak av bestemmelsene om eierstruktur.

Opel aksepterte ikke endringen 1 forhold til tilbudet. Standardavtalen har ikke
blitt undertegnet av noen av partene.

Partene er ikke enige om hvorvidt det etter norsk avtalerett er inngétt en bindende
forhandleravtale. Videre er de uenige om hvorvidt Opel har stilt betingelsen
vedrerende aksjonarstruktur pa en diskriminerende mate, i og med at daglig
leders eierandeler 1 Opels forhandlerselskaper 1 Norge varierer fra 0% til 100%.

Nedre Romerike herredsrett besluttet & rette en anmodning om en radgivende
uttalelse til EFTA-domstolen med folgende sparsmal:

l.a

1.b

l.c

2.a

2.b

Forbyr EOS-avialen artikkel 53 nr 1, jf reglene om selektiv
distribusjon, at en importor ved inngaelse av en forhandleraviale
vedrorende  motorvogner  stiller  vilkar — om  en  bestemt
aksjoneerstruktur hos forhandleren?

Gjelder dette isafall uansett hvilket formal eller virkninger vilkaret
har?

Eksisterte det et slikt forbud i september 19957

Forbyr EOS-avialen artikkel 33 nr 1, jf reglene om selektiv
distribusjon, at en importor ved inngaelse av en forhandleraviale
vedrorende motorvogner stiller vitkar om at eierne og eller daglig
leder i forhandlerselskaper [ikke] har eierinteresser i andre
selskaper som forhandler og-eller har eierinteresser i andre
selskaper som forhandler motorvogner?

Gjelder dette isafall uansett hvilket formal eller virkninger vilkaret
har?

Eksisterte det et slikt forbud i september 19957
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3. Does it follow from Article 33¢1) ELA that an importer of motor
vehicles in September 1995 had an obligation to enter o a
dealership agreement with any or all who wished 1o be dealers and
who otherwvise met the qualitative criteria the importer could
lawfully impose on dealers?

4. Is Article 53(1) LA to be construed to the effect that negotiations
about an agreement or an agreement (o enter o an agreement is
tantamount to an “agreement” and, consequently, sufficient 1o
bring the maiter within the scope of Article 53(1)7

Is Article 33(1) EIA to be construed 1o the effect that a refusal 1o
accept a dealer falls to be examined under Article 533 when that
refusal can serve to enforce an  anti-competitive - policy or
contractual  practice  between the importer and  other, existing
dealers?

6. Is Article 33(2) 10 be construed to the cffect that it a condition is
contrary to Article 33(1) and or the rules on selective distribution,
the entire contract is then of no legal force or effect”?

Reference is made to the Report for the Hearing for a fuller account of the legal
framework. the facts, the procedure and the written observations submitted to the
Court. which are mentioned or discussed hereinafter only in so far as 1s necessary
for the reasoning of the Court.

Legal background

The provisions in question are Article 53 EEA. Commission Regulation (EEC)
No 123/85 of 12 December 1984 on the application of Article 85(3) of the Treaty
to certain categories of motor vehicle distribution and servicing agreements (Ol
No L 15, 18.1.1985, p. 10), hereinafter referred to as "Regulation 123/85". and
Commission Regulation (EC) No 1475/95 of 28 June 1995 on the application of
Article 85(3) of the Treaty to certain categories of motor vehicle distribution and
servicing agreements, (OJ No [ 145, 29.6.1995. p. 25). hereinafter referred to as
"Regulation 1475/95".

Article 53 EEA reads as follows:

"1 The following shall be prohibited as incompatible with the functioning of
this Agreement: all agreements between undertakings, decisions by associations
of undertakings and concerted practices which may aftect trade between Con-
tracting Parties and which have as their object or effect the prevention, restriction
or distortion of competition within the territory covered by this Agreement, and
in particular those which:
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3. Folger det av :0S-avialen artikkel 53 nr 1 at en importor av
motorvogner i september 1995 hadde  plikt il a  innga
Jorhandleraviale med noen eller alle de som onsket a vere
Jorhandlere og som for ovrig fylte de kvalitative kriteriene som
importoren lovlig kunne sette til en forhandler?

4. Ir IOS-avialen artikkel 53 nr 1 slik a forsta at forhandlinger om
en avtale eller aviale om a innga aviale er sidestilt med "aviale” og

Jolgelig bringer forholdet inn under artikkel 33 nr 17

Ly IEOS-avtalen artikkel 33 nr | slik a forsta at nektelse av a oppta

3.
en forhandler skal vurderes under artikkel 33 nar nekteisen kan
tjene til a handheve en  konkurransehindrende  policy  eller
avtalepraksis — mellom — importoren  og  andre,  cksisterende
Jorhandlere?

6. Er EOS-avtalen artikkel 53 nr 2 slik a forsta [at] dersom et vilkar

strider mot artikkel 33 nr 1 og eller reglene om selektiv distribusjon
har hele avialen ikke noen rettsvirkning?

Det vises til rettsmoterapporten for en fyldigere beskrivelse av den rettslige
rammen, de faktiske forhold. saksgangen og de skriftlige saksfremstillinger
fremlagt for Domstolen. som 1 det folgende bare vil bli omtalt og dreftet sa langt
det er nodvendig for Domstolens begrunnelse.

Rettslig bakgrunn

Bestemmelsene det gjelder er EOS-avtalen artikkel 53, kommisjonsforordning
(EOF) 123/85 av 12 desember 1984 om anvendelse av traktatens artikkel 85
paragraf 3 pa grupper av distribusjons- og serviceavtaler om motorkjeretayer (OJ
nr L 15, 18.1.1985, s 16), heretter omtalt som "forordning 123/85", og
kommisjonsforordning (EF) 1475/95 av 28 juni 1995 om anvendelse av traktatens
artikkel 85 paragraf 3 pa grupper av distribusjons- og serviceavtaler om
motorkjoretoyer. (OJ nr L 145, 29.6.1995. s 25), heretter omtalt som "forordning
1475/95".

EQ@S-avtalen artikkel 53 lyder:

“1.  Enhver avtale mellom foretak, enhver beslutning truffet av
sammenslutninger av foretak og enhver form for samordnet opptreden som kan
pavirke handelen mellom avtalepartene, og som har til formal eller virkning &
hindre, innskrenke eller vri konkurransen innen det territorium som er omfattet
av denne avtale, skal vare uforenlige med denne avtales funksjon og forbudt,
sarlig slike som bestar i
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(@) directly or indirectly fix purchase or selling prices or any other trading
conditions;

(b) limit or control production, markets, technical development, or
investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage:

(e) make the conclusion of contracts subject to acceptance by the other
parties of supplementary obligations which, by their nature or according
to commercial usage, have no connection with the subject of such
contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be

automatically void.

-

3. The provisions of paragraph 1 may, however, be declared inapplicable in
the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings;

- any concerted practice or category of concerted practices;

which contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair share
of the resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not
indispensable to the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in
respect of a substantial part of the products in question "

Article 53 EEA i1s identical in substance to Article 85 EC. Thus, Article 6 EEA
and Article 3(2) of the Agreement between the EFTA States on the Establishment

of a Surveillance Authority and a Court of Justice are applicable when
interpreting Article 53 EEA.

Certain agreements in the field of motor vehicle distribution have been exempted
from the scope of Article 85 EC and Article 53 EEA by virtue of Regulation
123/85, subsequently replaced by Regulation 1475/95, see below.

Applicability in time

Article 53 EEA has been in force in the EFTA States of the EEA since the entry
into force of the EEA Agreement on 1 January 1994,

Regulation 123/85 was part of the EEA Agreement when it entered into force
(Act referred to in part B, No. 4, Annex XIV EEA) and was to remain in force,
according to Article 14 of that Regulation, until 30 June 1995.
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a)  afastsette pa dirckte cller indirekte mate innkjeps- eller utsalgspriser eller
andre forretningsvilkar.

by & begrense cller kontrollere produksjon, avsetning, teknisk utvikling eller
investeringer,

¢)  adele opp markeder eller forsyningskilder.

d) & anvende overfor handelspartnere ulike vilkar for likeverdige ytelser og
derved stille dem ugunstigere 1 konkurransen.

e) & gjore inngaelsen av kontrakter avhengig av at medkontrahentene godtar
tilleggsytelser som etter sin art eller etter vanlig forretningspraksis ikke
har noen sammenheng med kontraktsgjenstanden

2 Avtaler eller beslutninger som er forbudt 1 henhold til denne artikkel. skal
ikke ha noen rettsvirkning

Det kan imidlertid erklieres at bestemmelsene i nr 1 ikke skal anvendes pa
- avtaler eller grupper av avtaler mellom foretak.

- beslutninger eller grupper av beslutninger truffet av sammenslutninger av

foretak. og

- samordnet opptreden eller grupper av slik opptreden.

som bidrar til & bedre produksjonen eller fordelingen av varene eller til & fremme
den tekniske eller okonomiske utvikling. samtidig som de sikrer forbrukerne en
rimelig andel av de fordeler som er oppnadd, og uten

‘»d

a) a palegge vedkommende foretak restriksjoner som ikke er absolutt
nodvendige for a na disse mal. eller
b) a gi disse foretak muhghet til a utelukke konkurranse for en vesentlig del

av de varer det gjelder "

EOS-avtalen artikkel 53 er innholdsmessig identisk med EF-traktaten artikkel 85.
EOS-avtalen artikkel 6 og Avtalen mellom EFTA-statene om opprettelse av et
Overvakningsorgan og en Domstol artikkel 3(2) er saledes anvendelige ved
tolkningen av EOS-avtalen artikkel 53.

Visse avtaler vedrorende distribusjon av motorkjoretoyer har blitt unntatt fra
anvendelsesomradet til EF-traktaten artikkel 85 og EOS-avtalen artikkel 53
giennom forordning 123/85, senere erstattet av forordning 1475/95. se nedenfor.

Amvendelse i tid

EOS-avtalen artikkel 53 har vart 1 kraft 1 EFTA-landene 1 EQS siden EOS-
avtalen tradte 1 kraft den 1 januar 1994

Forordning 123/85 var en del av EQOS-avtalen da den tradte i kraft (rettsakt
henvist til i EOS-avtalen vedlegg X1V del B nr 4), og skulle. i henhold til dens
artikkel 14, fortsette a gjelde til 30 juni 1995.
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Within the Community, the applicability of Regulation 123/85 was extended until
30 September 1995 by virtue of Article 13 of Regulation 1475/95. Regulation
1475/95 replaced Regulation 123/85 effective 1 October 1995. Article 7 of
Regulation 1475/95 provides that agreements in force on 1 October 1995 which
satisfied the conditions in Regulation 123/85 were to remain valid until 30
September 1996.

Regulation 1475/95 was implemented in the EEA Agreement pursuant to Article
98 EEA by Joint Committee Decision No. 46/96 of 19 July 1996 (Act referred to
in part B, No. 4a, Annex XIV EEA). According to that decision, Regulation
1475/95 entered into force in the EEA on 1 August 1996, but would have effect
as of 1 October 1995. However, the Joint Committee Decision empowered the
individual EFTA States to adopt transitional measures for the period from 1 July
1995 to 19 July 1996, in so far as was necessary for constitutional reasons.

It is, in principle, a matter for the national court to determine the extent to which
Norway availed itself of the possibility of adopting transitional measures in its
national legislation for the period in question. However, the Court notes that,
according to information submitted by the Norwegian Government, the following
positions with regard to transitional measures seem to have been adopted:

a) it was decided not to extend the applicability of Regulation 123/85 beyond
30 June 1995;

b) it was decided not to apply Regulation 1475/95 before 19 July 1996, with
the consequence that the tramsitional provision in Article 7 of that
Regulation did not apply.

If the national court finds that this description of national transitional measures is
correct, the situation in Norway may be described as follows: from 1 January
1994 until 30 June 1995, Article 53 EEA was applicable, with the exemptions
provided for in Regulation 123/85. From 1 July 1995 until 19 July 1996 only
Article 53 EEA was applicable, with no block exemptions. Since 19 July 1996,
Article 53 EEA has been applicable, with the exemptions provided for in
Regulation 1475/95.

It is contested in the present case whether an agreement was concluded in
September 1995 by virtue of Opel’s formal offer and Jager’s purported
acceptance thereof. Based on the information provided by the Norwegian
Government concerning the adoption of transitional measures, the alleged
agreement in September 1995 falls to be considered under Article 53 EEA and
relevant case law alone.

10
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Innen Fellesskapet ble gyldigheten av forordning 123/85 forlenget til 30
september 1995 i kraft av forordning 1475/95 artikkel 13. Forordning 1475/95
erstattet forordning 123/85 med virkning fra 1 oktober 1995. Forordning 1475/95
artikkel 7 foreskriver at avtaler i kraft 1 oktober 1995 og som tilfredsstilte
vilkédrene 1 forordning 123/85 skulle forbli gyldige til 30 september 1996.

Forordning 1475/95 ble gjort til del av E@S-avtalen i henhold til E@S-avtalen
artikkel 98 ved E@S-komitéens vedtak nr 46/96 av 19 juli 1996 (rettsakt henvist
til 1 E@S-avtalen vedlegg XIV del B nr 4a). Ifolge denne beslutningen tradte
forordning 1475/95 i kraft innen EQS den 1 august 1996, men skulle anvendes
med virkning fra 1 oktober 1995. E@S-komitéens beslutning ga imidlertid de
individuelle EFTA-statene myndighet til 4 fastlegge overgangsordninger for
perioden mellom 1 juli 1995 og 19 juli 1996 i den utstrekning dette av
konstitusjonelle grunner var nedvendig.

Det er i prinsippet en sak for den nasjonale domstolen & avgjere i1 hvilken
utstrekning Norge benyttet seg av muligheten til 4 fastsette overgangsordninger i
sin nasjonale lovgivning for den aktuelle perioden. Domstolen bemerker
imidlertid at, ifelge informasjon gitt av Den norske regjering, folgende synes &
vere vedtatt nar det gjelder overgangsordninger:

- a) detble bestemt & ikke forlenge anvendeligheten av forordning 123/85 ut
over 30 juni 1995;
b) det ble bestemt & ikke anvende forordning 1475/95 for 19 juli 1996,
med den konsekvens at overgangsbestemmelsen i den forordningens
artikkel 7 ikke fikk anvendelse.

Dersom den nasjonale domstolen finner at denne beskrivelsen av nasjonale
overgangsordninger er riktig, kan situasjonen i Norge beskrives som folger: Fra 1
januar 1994 til 30 juni 1995 var E@S-avtalen artikkel 53 anvendelig med de
fritakene som er foreskrevet i forordning 123/85. Fra 1 juli 1995 til 19 juli 1996
var bare EQS-avtalen artikkel 53 anvendelig, uten gruppefritak. Siden 19 juli
1996 har E@S-avtalen artikkel 53 veert anvendelig, med de fritakene som er
fastsatt 1 forordning 1475/95.

[ den foreliggende saken er det omtvistet hvorvidt en avtale ble sluttet i september
1995 gjennom Opels formelle tilbud og Jagers tilsiktede aksept av dette. Pa
bakgrunn av informasjonen fremlagt av Den norske regjering om vedtagelsen av
overgangsordninger, blir den pastétte avtalen 1 september 1995 alene & vurdere 1
henhold til E@S-avtalen artikkel 53 og relevant rettspraksis.

10
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The Court notes that the national court. in its first. second and third questions,
asks specifically about the situation i September 1995. The fourth, fifth and
sixth questions are general questions about the interpretation of Article 53 EEA
and not about either of the two block exemptions. The Court will limit its
Adwvisory Opinion accordingly.

The defendant submits that even 1if Regulation 123/85 was not formally in force
in Norway in September 1995, it should be considered applicable for reasons of
homogeneity with Community law.

That argument cannot be accepted. 1t 1s for the EEA Joint Committee to
implement new Community legislation in the EEA by adopting amendments to
the Annexes and Protocols to the EEA Agreement. And although homogeneity 1s
one of the fundamental principles of the EEA Agreement. 1t follows from the
structure of the Agreement and the legislative procedure provided for therein that
this might not always be fully achieved in terms of simultancous application of
legislative measures. Thus, Article 102 EEA provides that decistons of the EEA
Joint Committee shall be made "as closely as possible” to the adoption by the
Community of the corresponding new Community legislation with a view to
permitting a simultaneous application within the Community and EFTA pillars.
The decision of the Joint Committee relevant to the present case implies that
during a transitional period there would not necessarily be full homogeneity, and
there is no basis for challenging the validity of that decision.

The defendant further submits that even though no block exemptions were
formally in force in Norway in September 1995, Article 53 EEA should be
interpreted in the light of Regulation 123/85 for reasons of homogeneity.

The Court finds that one cannot interpret the general prohibition in Article 53(1)
EEA in order to bring it within the terms of a block exemption which, 1n itself, is
not an interpretation of the provision but an exemption. 1.e. something which
derogates from the provision.

The fourth question

By its fourth question, which the Court considers should be dealt with first, the
national court seeks to ascertain the scope of application of Article 53(1) EEA which
prohibits inter alia all agreements between undertakings and concerted practices,
which may affect trade between Contracting Parties, and have as their object or effect
the prevention, restriction or distortion of competition within the territory covered by
the EEA Agreement.

11
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Domstolen bemerker at den nasjonale domstolen i sitt forste, andre og tredje
sporsmal spor spesielt om situasjonen 1 september 1995, Det fjerde, femte og
sjette spersmal er gencrelle spersmal om tolkningen av E@S-avtalen artikkel 53
og ikke om noen av de to gruppefritakene. Domstolen vil begrense sin radgivende
uttalelse tilsvarende.

Saksokte hevder at selv om forordning 123/85 ikke formelt var 1 kraft 1 Norge 1
september 1995, ber den anses anvendelig av hensyn til ensartethet med
fellesskapsretten.

Dette argumentet kan ikke godtas. Det er opp til EQS-komitéen & overfere ny
lovgivining 1 Fellesskapet til EOS ved & vedta endringer 1 E@S-avtalens vedlegg
og protokoller. Og selv om ensartethet er et av E@S-avtalens fundamentale
prinsipper. folger det av avtalens struktur og den lovgivningsprosedyren som er
fastsatt 1 denne at dette ikke alltid fullt ut kan oppnas 1 forhold til samtidig
anvendelse av lovgivningstiltakene. Saledes fastsetter EQS-avtalen artikkel 102 at
EOS-komitéens beslutninger skal treffes "sa nar som mulig 1 tid" etter at
Fellesskapet har vedtatt tilsvarende nytt regelverk. med sikte pa a gjere det mulig
med en samtidig iverksettelse innen Fellesskaps- og EFTA-pilarene. Den
relevante beslutningen av EOS-komitéen i den foreliggende saken innebarer at
det 1 lopet av overgangsperioden ikke nodvendigvis ville bli full ensartethet. og
det er ikke grunnlag for a angripe denne beslutningen.

Saksokte hevder videre at selv om det formelt sett tkke var noe gruppefritak 1
kraft i Norge i september 1995. bor EOS-avtalen artikkel 53 tolkes i lys av
forordning 123/85 av hensyn til ensartethet.

Domstolen finner at man ikke kan tolke det generelle forbudet i EQS-avtalen
artikkel 53 nr 1 for & bringe det innenfor rammen av et gruppefritak som 1 seg
selv ikke er en tolkning av bestemmelsen. men et fritak, dvs noe som fraviker fra
bestemmelsen.

Det fjerde sporsmalet

Med sitt fjerde spersmaél, som Domstolen anser ber behandles forst, seker den
nasjonale domstolen & fa brakt pé det rene anvendelsesomradet for E@S-avtalen
artikkel 53 nr 1, som blant annet setter forbud mot alle avtaler mellom foretak og
samordnet opptreden som kan pavirke handelen mellom avtalepartene og som har
til formal eller virkning & hindre, innskrenke eller vri konkurransen innen det
territorium som er omfattet av EQS-avtalen.
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While the plaintiff argues that Article 53 EEA applies to situations where, in a
gradual process of concluding an agreement, one of the parties has given a legally
binding offer, as well as to all conditions and understandings within that process, the
Commission of the European Communities and the EFTA Surveillance Authority
support the defendant’s view, viz., that Article 53(1) EEA applies to agreements and
not to negotiations which do not culminate in an agreement.

The Court notes that the concept of “agreement” in Article 53(1) EEA is an
autonomous concept, which does not fully correspond to the concept of “agreement”
in different national legal systems. According to decisions of the ECJ and CFI
regarding the concept in Article 85(1) EC, the minimum requirement for there to be
an “agreement” within the meaning of the provision is an expression of a joint
intention of the parties involved to conduct themselves on the market in a specific
way, the object or effect of the conduct being the prevention, restriction or distortion
of competition (see the judgment in Case 41/69 ACF Chemiefarma v Commission
[1970] ECR 661, paragraph 112; and the judgment in Joined Cases 209 to 215 and
218/78 Van Landewyck v Commission [1980] ECR 3125, paragraph 86; and of the
CF1in Case T-7/89 Hercules Chemicals v Commission [1991] ECR II-1711).

The Court further notes that negotiations which have not yet culminated in an
expression of a joint intention are not covered by the concept “agreement” in Article
53(1) EEA. Nor does the provision apply to unilateral conduct of an undertaking,
including offers made for the conclusion of a contract as long as the offer has not
been accepted by other party in the sense of expressing an intention to adhere to the
provisions in the offer.

For the sake of completeness, the Court notes that the offer for a contract made by
Opel was accepted by Jan and Kristian Jaeger on all points except on those allegedly
in conflict with Article 53 EEA. If, under national contract law, an agreement is
found to have been concluded but without the contested clauses, such an agreement
would not be contrary to Article 53(1) EEA since it would not contain the allegedly
illegal terms.

The answer to the fourth question must therefore be that negotiations about an
agreement or an agreement to enter into an agreement amount to an "agreement”
within the meaning of Article 53(1) EEA only if there is an expression of the
parties’ having reached a joint intention to conduct themselves on the market in a
specific way.

The fifih question
It is argued by the plaintiff that the applicability of Article 53(1) EEA extends to
conduct of an undertaking which, although seemingly unilateral, relates to the

undertaking’s agreements with third parties. This contention seems to be the basis for
the fifth question of the national court, which asks whether a refusal to accept a

12
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Mens saksoker hevder at EQS-avtalen artikkel 53 far anvendelse i situasjoner
hvor, i en gradvis prosess for & slutte en avtale, en av partene har gitt et rettslig
bindende tilbud, sdvel som péa alle vilkdr og forstdelser i lepet av denne
prosessen, stetter Kommisjonen for De curopeiske fellesskap og EFTAs
overvakningsorgan saksoktes syn, som er at E@QS-avtalen artikkel 53 nr 1 far
anvendelse pa avtaler og ikke pa forhandlinger som ikke resulterer i en avtale.

Domstolen bemerker at begrepet "avtale" i E@S-avtalen artikkel 53 nr 1 er et
autonomt begrep som ikke fullt ut sammenfaller med begrepet "avtale" i
forskjellige nasjonale rettssystemer. Ifelge avgjorelser fra EF-domstolen og
Forsteinstansretten hva gjelder begrepet i EF-traktaten artikkel 85 nr 1, er
minstevilkdret for at det skal vere en "avtale" i bestemmelsens betydning at
partene som er involvert har en uttrykt felles vilje til & innrette seg pad markedet
pé en bestemt mate og at formélet eller virkningen av atferden er 4 hindre,
innskrenke eller vri konkurransen (se dommen i sak 41/69 ACF Chemiefarma mot
Kommisjonen [1970] ECR 661, avsnitt 112; og dommen 1 forente saker 209 til 215
og 218/78 Van Landewyck mot Kommisjonen [1980] ECR 3125, avsnitt 86; og av
Forsteinstansretten i sak T-7/89 Hercules Chemicals mot Kommisjonen [1991] ECR
[I-1711).

Domstolen bemerker videre at forhandlinger som forelepig ikke har resultert i en
uttrykt felles vilje ikke er dekket av begrepet "avtale" 1 E@S-avtalen artikkel 53 nr
1. Heller ikke far bestemmelsen anvendelse pad ensidig atferd av et foretak,
innbefattet tilbud utarbeidet for & slutte en kontrakt, s& lenge tilbudet ikke er blitt
akseptert av andre parten i1 betydningen av & uttrykke en vilje til & overholde
bestemmelsene i tilbudet.

For fullstendighets skyld bemerker Domstolen at tilbudet om en kontrakt som ble
gitt av Opel ble akseptert av Jan og Kristian Jeger pa alle punkter med unntak av
de som hevdes & vere i strid med EQ@S-avtalen artikkel 53. Dersom det blir
funnet, etter nasjonal rett, at avtale er inngatt, men uten de omtvistede klausulene,
ville en slik avtale ikke vare 1 strid med E@S-avtalen artikkel 53 nr 1 siden den
ikke ville inneholde de pastatt ulovlige vilkédrene.

Svaret pa det fjerde spersmalet ma derfor bli at forhandlinger om en avtale eller
en avtale om & inngd avtale utgjer en "avtale" i betydningen av E@S-avtalen
artikkel 53 nr 1 bare dersom partene har kommet til en uttrykt felles vilje til &
innrette seg pa markedet pa en bestemt mate.

Det femte sporsmalet
Det er hevdet av saksoker at anvendeligheten av E@S-avtalen artikkel 53 nr 1
omfatter et foretaks atferd som, selv om den tilsynelatende er ensidig, relaterer

seg til foretakets avtaler med tredjeparter. Denne pastanden synes & vare
grunnlaget for det femte spersmalet fra den nasjonale domstolen, som sper om en
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dealer falls to be examined under Article 33 EEA when the refusal can serve to
entorce an anti-competitive policy or contractual practice between the importer and
other dealers.

In this connection, the plaintitt refers to Case C-107/82 /(7 v Commussion | 1983 ]
ECR 3151, where the ECJ found that a refusal to approve a distributor for a system
of selective distribution was not unilateral conduct but formed part of the contractual
relanons between the undertaking and reseliers. since the admission of a distributor
was based on the acceptance. tacit or express. by the contracting parties of the policy
pursued by the undertaking. which required the exclusion from the network of all
distnbutors which qualified for admission but were not prepared to adhere o the
policy

For the purpose of detenmining whether Article 33(1) EEA applies to a situation such
as n the present case. the Courr finds that the criteria established in the above-
mentioned case A7C v Conmission are relevant.

The answer to the fifth question must be that where a car importer operates a
distnbution system which may affect channels of distribution and the conditions of
which are not negotiable and are imposed on all accepted dealers. a refusal to accept
a dealer forms part of the contractual relations between the undertaking and its
dealers which fall to be examined under Article 53 EEA.

The Court adds that. for an analysis of a distribution system under Article 53 EEA.
the essential assessment is whether prevention. restriction or distortion of competition
follows from agreements or concerted practices. The assessment must also take nto
account the extent to which restrictions on competition mherent i the different
arrangements can be accepted as enhancing competition and being beneficial to the
consumer. The categorization of the different systems is of lesser importance.

It 1s for the national court to assess whether the conditions set out above are met in
the case before it.

The third question

With its third question, the national court seeks to ascertain whether under
Article 53(1) EEA an importer of motor vehicles, in September 1995, was under
an obligation to enter into a dealership agreement with any or all who wished to
become dealers and who otherwise met the qualitative criteria which the importer
could lawfully impose on dealers.
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ncktelse av a oppta en forhandler skal vurderes under E@S-avtalen artikkel 53 nar
nektelsen kan tjene ul a handheve en konkurransehindrende policy  eller
avtalepraksis mellom importoren og andre forhandlere.

I denne sammenhengen viser saksoker til sak C-107/82. A7(; mot Kommisjonen
[1983] ECR 3151, hvor EF-domstolen fant at en nektelse av a godkjenne en
distributor 1 ¢t system av sclektiv distribusjon ikke var en ensidig handling, men
utgjorde en del av de kontraktsmessige forbindelser mellom foretaket og dets
torhandlere siden opptagelsen av en forhandler var bygget pa kontraktspartenes
stilltiende etler uttrykkelig aksept av den policy som ble fulgt av selskapet. som
krevet utelukkelse fra systemet av kvalifiserte forhandlere som ikke var innforstatt
med a folge denne policy.

For a avgjore hvorvidt EOS-avtalen artikkel 53 nr | far anvendelse 1 en situasjon som
1 den foreliggende saken. finner Domstolen at kriteriene etablert 1 den ovennevnte
saken A/ mot Nommisjonen er relevante.

Svaret pa det femte sporsmalet ma bli at hvor en bilimporter dniver et
distribusjonssystem som kan pavirke distribusjonskanaler og hvor vilkarene ikke er
gjenstand for forhandling og er palagt alle godkjente forhandlere. utgjor et avslag
pa a oppta en forhandler en del av det kontraktsmessige forholdet mellom importeren
og dets forhandlere som er gjenstand for proving under EOS-avtalen artikkel 53.

Domstolen tilfover at for en analyse av et distribusjonssystem under EQS-avtalen
artikkel 53, er den avgjorende vurderingen hvorvidt konkurransen hindres.
innskrenkes eller vris som en folge av avtaler eller samordnet opptreden.
Vurderingen  ma  ogsa ta 1 betraktning 1 hvilken  utstrekning
konkurransebegrensningene som er iboende 1 de forskjellige ordningene kan
aksepteres  som  konkurransefremmende og tl  gunst for forbrukeren.
Kategoriseringen av de forskjellige svstemene er av mindre betydning,

Det er for den nasjonale domstelen a vurdere hvorvidt vilkarene oppstilt ovenfor er
oppfylt i saken for den.

Det tredje sporsmalet

Med sitt tredje spersmal seker den nasjonale domstolen & fa brakt pa det rene
hvorvidt en importer av motorkjeretoyer etter E@S-avtalen artikkel 53 1
september 1995 hadde plikt til & innga forhandleravtale med noen eller alle de
som ensket a vaere forhandlere og som for evrig fylte de kvalitative kriteriene
som importeren lovlig kunne sette til forhandlere.
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The plaintiff submits that Article 53(1) EEA must be interpreted so that an importer
of new motor vehicles in September 1995 had an obligation to enter into dealership
agreements with some or all of those who wished to be dealers and met the
qualitative criteria which the importer could lawfully impose on a dealer.

The defendant, the EFTA Surveillance Authority and the Commission of the
European Communities are of the opinion that the EEA Agreement does not impose
on importers of cars any duty to conclude a contract with persons or companies
wishing to become new car dealers in an area where there is room for several dealers.

The Court notes that, in the case of certain selective distribution systems, an
importer, in order not to infringe Article 53(1) EEA, may become obliged to
accept all potential dealers who meet qualitative criteria imposed by the importer.
Thus, depending on the circumstances, a refusal to accept a dealer may constitute
an infringement of Article 53(1) EEA. If the distributor nevertheless refuses to
comply with that requirement, the legal consequences may be, for instance, that
fines are levied, or that the distributor is denied an individual exemption in
procedures before the EFTA Surveillance Authority or the Commission of the
European Communities (see Article 56 EEA).

But there is no basis under Article 53 EEA for imposing upon an unwilling
distributor a duty to enter into a specific dealership agreement (see the judgment
of the CFI in Case T-24/90 Automec v Commission [1992] ECR 1I-2223). The
situation might be different under Article 54 EEA, but there is no indication that
that provision applies in the present case.

The Court adds that a denial of entering into an agreement may have various
legal consequences under applicable national laws, such as an obligation to make
good the damage caused to a third party, or a possible obligation to enter into a
contract. Consequently, it is possible that a national court may have the power
under the rules of national law to order one trader to enter into a contract with
another. This is to be determined under national law.

The answer to the third question must therefore be that Article 53(1) EEA does
not impose an obligation on an importer of motor vehicles to enter into a
dealership agreement with any or all who wish to become dealers and who
otherwise meet the qualitative criteria the importer could lawfully impose on
dealers in September 1995.

The first and second questions
By its first and second questions, the national court asks whether certain

conditions in a motor vehicle dealership agreement requiring a specific
ownership structure in the dealer company and restricting the owners' right to
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Saksoker hevder at E@S-avtalen artikkel 53 nr 1 ma tolkes slik at en importer av nye
motorkjeretoyer i september 1995 hadde en plikt til 4 innga forhandleravtaler med
noen eller alle av dem som ensket 4 bli forhandlere og oppfylte de kvalitative
kriteriene som importeren lovlig kunne sette til en forhandler.

Saksokte, EFTAs overvakningsorgan og Kommisjonen for De europeiske fellesskap
er av den oppfatning at E@S-avtalen ikke palegger bilimporterer noen plikt til & slutte
en kontrakt med personer eller selskaper som ensker & bli nye bilforhandlere i et
omréade hvor det er rom for flere forhandlere.

Domstolen bemerker at i forbindelse med enkelte selektive distribusjonssystemer
kan en importer, for 4 unng a bryte EQS-avtalen artikkel 53 nr 1, bli tvunget til &
akseptere alle potensielle forhandlere som oppfyller de kvalitative kriteriene
pélagt av importeren. Saledes kan, avhengig av omstendighetene, et avslag péd a
oppta en forhandler innebzre et brudd pa E@S-avtalen artikkel 53 nr 1. Dersom
distributeren likevel avslar a oppfylle det kravet, kan de rettslige konsekvensene
for eksempel bli at det palegges beter eller at distributeren nektes et individuelt
fritak i prosedyrer for EFTAs overvakningsorgan eller Kommisjonen for De
europeiske fellesskap (se E@QS-avtalen artikkel 56).

Men det er intet grunnlag i E@S-avtalen artikkel 53 for 4 pélegge en uvillig
distributer en plikt til & innga en konkret forhandleravtale (se Forsteinstansrettens
dom i sak T-24/90 Automec mot Kommisjonen [1992] ECR 11-2223). Situasjonen
kan vere annerledes under E@S-avtalen artikkel 54, men det er intet som tyder pa
at denne bestemmelsen far anvendelse i1 den foreliggende saken.

Domstolen tilfoyer at en nektelse av & innga avtale kan ha forskjellige rettslige
konsekvenser etter relevant nasjonal lovgivning, sa som en forpliktelse til &
erstatte det tap som er péafert en tredjemann, eller en mulig forpliktelse til & innga
avtale. Folgelig er det mulig at en nasjonal domstol har kompetanse etter
nasjonale rettsregler til & pélegge en neringsdrivende & inngd avtale med en
annen. Dette ma avgjeres etter nasjonal rett.

Svaret pa det tredje spersmalet ma derfor bli at E@S-avtalen artikkel 53 nr 1
pélegger ingen plikt for en importer av motorkjereteyer til a4 inngd en
forhandleravtale med noen eller alle som ensker & bli forhandlere og som ellers
tilfredsstiller de kvalitative kriteriene importeren lovlig kunne sette for
forhandlere i september 1995.

Det forste og det andre sporsmalet
I sitt farste og andre spersmal sper den nasjonale domstolen om visse vilkér i en

forhandleravtale vedrerende motorkjeretoyer som krever en bestemt
aksjonarstruktur hos forhandlerselskapet og som begrenser eiernes rett til 4 ha
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have ownership mterests in other companies mvolved i car dealing are covered
by the prohibition in Article S3(1) EEA.

The Court notes that the national court asks about “Article 53(1) EEAL ¢f the
rules on selective  distribution™. referring for the latter expression to the
interpretation of the  general prohtbition developed in the case AMewro v
Commission [1977) ECR 1875 and subscquent case law. The Court notes.
however. that the questions do not relate o the apphcabiity: of the block
exemption i Regulation 123 85

The plamntt points out that the General Manager was to own at least 51%q of the
shares and that the Chairman of the Board was expected to hold the remaiming
shares. The 31%0 requirement prevents the dealer company from joining a group
of dealers. i particular from becomimg a subsidiary in a group which deals
motor vehicles of other makes through other subsidiaries. The clause turthermore
prevents groups from dealing in new motor vehicles of other makes. The
conditions on ownership structure do not consist of objective criteria of a
qualitative nature relating to the technical qualifications of the dealer or its staff
within the meanmg of the AMero judgment of the ECI and they are not
indispensable within the meanimg of that judgment. The plamtff furthermore
states that Opel has admitted that its practice concerning imposing conditions on
ownership structure differs with regard to “new™ and ~old™ dealers. The plainnff
concludes from this that Opel's practice 1s obviously disermminatory.

With respect to the requirement forbidding  ownership interests in other
companies which deal and’or hold ownership interests in other companies which
deal in motor vehicles. the plaintift submits that the real object of this condition
1s 1o break up a strong competitor who. over many vears. has demonstrated the
ability to build up sales of difterent car makes. It must be considered that the
object of such a condition is to ensure that the dealer and even the shareholders in
the dealer company may only deal in one make of car. This distorts competition
because it renders impossible multi-brand dealerships and the building up of a
strong dealer stage. thereby weakening mter-brand competition.

The defendant 1s of the opinion that the distribution system operated by it in
Norway 1s not an open selective distribution system of the kind dealt with by the
ECJ in its judgments in Aferro and A7:¢(;. However. in any case it is submitted that
the criteria applied by 1t in the case at hand regarding ownership structure in
connection with the selection of its dealers must be viewed as non-discriminatory
and necessary to ensure reasonable distribution of such advanced technical
products as cars and therefore in conformity with the principles applied by the
ECJ in its Metro judgment. The ownership structure clause is. in the defendant‘s
view, a necessary tool to ensure that the dealer 1s able to fulfil its duties under the
contract. The defendant states that the EEA Agreement does not prohibit an
importer and a new, potential dealer from agreeing on a condition for future co-
operation to the effect that the owner and general manager are not to hold shares
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cierinteresser 1 andre selskaper som er involvert 1 forhandling av motorkjeretayer.
omfattes av forbudet 1 EQS-avtalen artikkel 53 nr 1.

Domstolen bemerker at den nasjonale domstolen sper om "E@S-avtalen artikkel
53 nr 1. f reglene om selektiv distribusjon”. og viser for det sistnevnte uttrykk til
den tolknmgen av det generelle forbudet som er utviklet i saken Metro mot
KNommusponen [1977] ECR 1875 og senere rettspraksis. Domstolen bemerker
imidlertid at sporsmalence 1kke refaterer seg til anvendelsen av gruppefritaket i
forordning 123/85.

Saksoker peker pa at daglig leder skulle eie minst 51% av aksjene og at
styreformannen var forventet a inneha resten av aksjene. Kravet om 51%
avskjarer forhandlerselskapet fra a innga 1 et konsern av forhandlere. og sarlig
fra a mnga som datterselskap 1 et konsern som forhandler motorkjoretoyer av
andre merker gjennom andre datterselskap. Videre vil klausulen hindre konserner
1 a forhandle nve motorkjoretoyer av andre merker. Vilkarene om eierstruktur
bestar ikke av objektive kriterier av kvalitetsmessig art som gjelder de tekniske
kvalifikasjonene til forhandleren eller hans stab i betvdningen av EF-domstolens
Merro-dom. og de er ikke uunnverlige 1 denne dommens forstand. Saksoker
hevder videre at Opel har innrommet at dets praksis nar det gjelder vilkar som
stilles om cierstruktur varierer 1 forhold til "nye" og "gamle” forhandlere.
Saksoker konkluderer pa bakgrunn av dette at Opels praksis apenbart er
diskriminerende.

Nar det gjelder kravet som forbyr eierinteresser 1 andre selskaper som forhandler
og/eller har eierinteresser 1 andre selskaper som forhandler motorkjoretover.
hevder saksoker at det reelle formalet med dette vilkaret er a bryte opp en sterk
konkurrent som 1 en arrekke har vist evnen til a bygge opp salg av forskjellige
merker. Formalet med et slikt vilkar ma anses a vare a sikre at forhandleren og
selv aksjonzrene 1 forhandlerselskapet bare kan forhandle ett bilmerke. Dette vrir
konkurransen fordi det umuliggjor flermerkerepresentasjon og oppbygningen av
et sterkt forhandlerledd. Konkurranse mellom merker vil derfor bli svekket.

Suksokte er av den oppfatning at det distribusjonssystemet som Opel driver i
Norge ikke er et apent selektivt distribusjonssystem av den type som EF-
domstolen behandlet 1 Aferro- og AL (G-dommene. Det hevdes imidlertid at
kriteriene  som Opel anvender 1 den foreliggende saken med hensyn til
cierstruktur ved utvelgelsen av sine forhandlere. under enhver omstendighet ma
ses som 1kke-diskriminerende og nodvendige for a sikre en rimelig distribusjon av
avanserte tekniske produkter sa som biler. og saledes er 1 overensstemmelse med
prinsippene anvendt av EF-domstolen 1 Afeiro-dommen. Etter saksoktes
oppfatning er eterstrukturvilkaret et nodvendig verktoy for & sikre at forhandleren
er 1 stand til & oppfylle sine forpliktelser etter kontrakten. Saksokte fremholder at
EOS-avtalen ikke forbyr en importor og en ny potensiell forhandler & avtale et
vilkér for fremtidig samarbeid som innebzrer at eieren og daglig leder ikke skal
inneha aksjer i konkurrerende virksomheter eller ikke skal engasjere seg i
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in competing operations or are not to engage in competing operations. This
requirement helps to build up a community of interest between the ownership
interests and management. This enhances the dealerships' economic basis,
productivity, the technical and economic development of the products and
services and is in the interest of consumers.

In its written observations, the EFTA Surveillance Authority stated, with reference to
the assumption in the request for an advisory opinion, that a selective distribution
system was established. It referred to the AEG judgment of the ECJ, and submitted
that Article 53(1) EEA was infringed if Opel denied access for potential dealers who
fulfilled the qualitative criteria which Opel could lawfully set. At the oral hearing,
based on further information then available, the EFTA Surveillance Authority
pointed out that the system operated by Opel does not appear to be such a system.

With regard to the clauses in question, the EFTA Surveillance Authority submits
that the condition of a certain shareholder structure would by itself in most cases
amount to a restriction of competition within the meaning of Article 53(1) EEA.
The restrictive effect of such a condition seems to be strengthened due to the
nature of the business in question. The establishment of a dealership company
will often require a substantial amount of capital which, in turn, may restrict
potential dealers from applying for dealerships, due to the condition on
shareholder structure. A dealership company will frequently be unable to finance
the whole activity through loans, but will have to possess a certain amount of
equity capital in order to obtain loans and thus operate a business. Even if it were
economically possible to start a new business without equity capital, national
legislation in many EEA States requires that economic activities may only be
carried out if certain requirements as to minimum equity capital are fulfilled.

A condition which requires a specific shareholder structure may also imply a
restriction on the possibility for shareholders’ to sell their shares. If this condition
implies that the owner or owners may only sell their shares to the other owners of
the dealership company, or only with the prior consent of the supplier, such a
condition may also imply certain foreclosure effects for new, potential dealers
since it may be difficult to enter the market through the acquisition of shares in
existing companies. The EFTA Surveillance Authority concludes that such a
condition would, in most cases and regardless of the aim, constitute a restriction
within the meaning of Article 53(1) EEA and would thus be contrary to that
Article if the agreement also affects trade and competition.

The requirement imposed on the owner and the General Manager not to own
shares in other companies retailing cars, or companies owning parts of such
undertakings, is not a qualitative criterion within the meaning of Metro but rather
amounts to a restriction of competition within the meaning of Article 53(1) EEA,
regardless of the aim of the condition.
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konkurrerende virksomheter. Dette vilkaret bidrar til & bygge opp et
interessefellesskap mellom eierinteressene  og ledelsen. Dette styrker
forhandlervirksomhetens gkonomiske grunnlag, produktiviteten, den tekniske og
pkonomiske utviklingen av produktene og servicen, og er i forbrukemnes interesse.

I sitt skriftlige innlegg antok EFTAs overvakningsorgan, under henvisning til
fremstillingen 1 anmodningen om en radgivende uttalelse, at det var etablert et
selektivt distribusjonssystem. Det viste til AEG-dommen fra EF-domstolen og
hevdet at E@S-avtalen artikkel 53 nr 1 var overtradt dersom Opel nektet adgang
for potensielle forhandlere som oppfylte de kvalitetskrav Opel lovlig kunne sette.
Under den muntlige heringen, og pa bakgrunn av nzrmere informasjon som da
var tilgjengelig, pekte EFTAs overvakningsorgan pa at systemet Opel driver ikke
synes & veere et slikt system.

Med hensyn til vilkdrene det er spersmal om, hevder EFTAs overvakningsorgan
at vilkdret om en bestemt aksjonzrstruktur i de fleste tilfeller i seg selv ville
utgjere en begrensning av konkurransen 1 henhold til E@S-avtalen artikkel 53 nr
1. Den begrensende virkning av et slikt vilkar synes a bli styrket pd grunn av
vedkommende virksomhets natur. 1 mange tilfeller ville opprettelsen av et
forhandlerselskap kreve en betydelig kapital, noe som 1 sin tur, pd grunn av
vilkdret om en aksjonarstruktur, ville kunne hindre potensielle forhandlere i &
seke om forhandlervirksomhet. Et forhandlerselskap vil ofte vere ute av stand til
a finansiere hele virksomheten gjennom lan, men vil métte ha en viss sterrelse pa
egenkapitalen for 4 kunne fa 1an og saledes kunne drive virksomheten. Selv om
det skulle vare skonomisk mulig & begynne en ny virksomhet uten egenkapital,
krever nasjonal lovgivning i mange EQS-stater at gkonomisk virksomhet bare kan
uteves dersom visse krav med hensyn til en minste egenkapital er oppfylt.

Et vilkir om en bestemt aksjonarstruktur kan ogsd innebare en begrensning i
aksjonzrenes mulighet til & selge sine aksjer. Dersom dette vilkaret innebarer at
eieren eller eierne bare kan selge sine aksjer til de andre eierne i
forhandlerselskapet, eller bare med forutgdende samtykke fra leveranderen, ville
et slikt vilkdr ogsd kunne innebare visse utelukkelsesvirkninger for nye,
potensielle forhandlere, ettersom det vil kunne vere vanskelig & komme inn pa
markedet gjennom erverv av aksjer i selskaper som allerede eksisterer. EFTAs
overvakningsorgan konkluderer med at et slikt vilkdr, 1 de fleste tilfeller og
uavhengig av formalet, ville innebzre en begrensning i henhold til E@S-avtalen
artikkel 53 nr 1 og ville saledes vare en overtredelse av denne artikkelen dersom
avtalen ogsa merkbart pavirker samhandelen og konkurransen.

Vilkaret som er pélagt eieren og daglig leder om ikke & eie aksjer i andre
selskaper som forhandler biler, eller selskaper som eier andeler av slike foretak,
er ikke et kvalitativt kriterium i Metros betydning, men utgjer, uansett formalet
med vilkaret, en begrensning i konkurransen i betydningen av E@S-avtalen
artikkel 53 nr 1.
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The Commuission of the Furopean Connmurnnes submits that the Merro doctrine of
the ECT on selective distribution agreements is not of direct relevance to the present
case. Opel does not operate a selective distribution system which 1s open to ali
dealers who want to join the system. It operates a system in which one dealer or a
small number of dealers in each area are apponted. According to the Commission.
distmbution agreements in the motor vehicle sector. including the one i the present
case. may be characterized as being "between sclective distribution agreements ..
and exclusive distribution agreements, but ... rather closer to the latter”.

As regards the clauses m question. the Commission is of the opinion that a
distinction must be drawn between the ownership clause and the requirement that
Jan and Kristian Jager dissolve all links with the Jaeger Group. A clause
requiring the General Manager of a car dealership to hold at least 51°0 of the
shares in the dealership company may. depending on the circumstances.
constitute a restriction of competition. This may. however. not be the case where
the clause merely serves to identify the individuals with whom the supplier has
negotiated the dealership agreement and to ensure that those persons retain
etfective control of the corporate entity.

In the view of the Commission. the requirement that all connections with the
Jeeger Group should be severed goes beyond what 1s necessary to establish a
distinct legal entity and is therefore restrictive of competition and prohibited by
Article 53(1) EEA.

The Court notes that the request for an advisory opinion describes the
distribution system operated by Opel in Norway as a "selective distribution
system” within the meaning of the AMerro judgment of the ECJ and subsequent
case law of the ECJ.

In Metro, the ECJ held that a selective distribution system for high-quality and
technically advanced consumables is permissible, provided that resellers are
chosen on the basis of objective criteria of a qualitative nature relating to the
technical qualifications of the reseller and his staff and the suitability of his
trading premises and that such conditions are laid down uniformly for all
potential resellers and are not applied in a discriminatory fashion.

In its subsequent judgment in A/:(;, the ECJ held that the operation of a selective
distribution system based on criteria other than those mentioned in Metro
constitutes an infringement of Article 85(1) EC, and that this is also the case
when a system which is in principle in conformity with Community law is
applied in practice in a manner incompatible therewith. According to the ECJ,
such a practice must be considered unlawful when a manufacturer refuses to
approve distributors who satisfy the qualitative criteria of the system, with a view
to maintaining a high level of prices or excluding certain modern channels of
distribution.
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Kommisjonen for De curopeiske fellesskap hevder at EF-domstolens Metro-
doktrine om selektive distribusjonsavtaler ikke har direkte betydning for den
foreliggende saken. Opel driver ikke et selektivt distribusjonssystem som er apent
for alle forhandlere som ensker a bli med 1 systemet. Opel driver et system der én
celler et lite antall forhandlere 1 hvert omrade blir utnevnt. Ifalge Kommisjonen
kan distribusjonsavtaler 1 motorvognsektoren, innbefattet den 1 den foreliggende
saken, karakteriseres som en "mellomting mellom selektive distribusjonsavtaler ...
og cksklusive distribusjonsavtaler, men ... heller nermere den sist nevnte".

Nar det gjelder klausulene det er tale om. er Kommisjonen av den oppfatning at
det er nodvendig a trekke et skille mellom klausulen om eierstruktur og kravet om
at Jan og Kristian Jager loser opp alle forbindelser med Jager-gruppen. En
klausul som krever at daglig leder 1 et bilforhandlerselskap skal eie minst 51% av
aksjene 1 forhandlerselskapet kan. avhengig av omstendighetene, innebare en
begrensning 1 konkurransen. Dette kan imidlertid stille seg annerledes hvor en
klausul bare tjener til & identifisere personene som leveranderen har forhandlet
forhandleravtalen med og til a sikre at de personene beholder effektiv kontroll
over selskapsenheten.

Etter Kommisjonens oppfatning gar vilkdret om at alle forbindelser med Jeger-
gruppen skulle brytes lenger enn hva som er nodvendig for a etablere en sarskilt

juridisk enhet. og er saledes konkurransebegrensende og forbudt 1 henhold til

EQOS-avtalen artikkel 53 nr 1.

Domstolen bemerker at anmodningen om en radgivende uttalelse beskriver
distribusjonssystemet  drevet av Opel 1 Norge som et “selektivt
distribusjonssystem” 1 betydningen av EF-domstolens Aetro-dom og senere
rettspraksis fra EF-domstolen.

I Metro fastslo EF-domstolen at selektive distribusjonssystemer for hoykvalitets-
og teknisk avanserte forbruksgoder er tillatt. forutsatt at utvelgelsen av
videreforhandlere skjer pa grunnlag av objektive kvalitetskriterier angaende
videreforhandlerens og hans stabs tekniske kvalifikasjoner og egnetheten av hans
salgslokaler, og at slike vilkar gjeres gjeldende likt for alle potensielle
videreforhandlere og ikke anvendes pé en diskriminerende mate.

I sin senere AL(;-dom fastslo EF-domstolen at driften av et selektivt
distribusjonssystem basert pa andre kriterier enn de som er nevnt i Metro.
innebarer et brudd pa EF-traktaten artikkel 85 nr 1, og at dette ogsa er tilfellet
nar et system som i prinsippet er i overensstemmelse med fellesskapsretten 1
praksis hdndheves pa en méte som er uforenlig med den. Ifelge EF-domstolen ma
en slik praksis betraktes som ulovlig nir en produsent avslir & oppta en
distributer som oppfyller systemets kvalitative kriterier i den hensikt &
opprettholde et hoyt prisniva eller & utelukke visse moderne distribusjonskanaler.
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In the Court's view, it is not necessary for the answers to the first and the second
questions to determine the nature of Opel's distribution system in Norway, as the
clauses in question are not of a qualitative nature such as those accepted by the
ECJ in Metro and AEG. However, the Court adds that it is of the view that the
system operated by the defendant is not a “simple” selective distribution system
within the meaning of the Metro and AEG decisions of the ECJ. Consequently,
the principles developed in those judgments, in particular the requirement that all
suitable qualified resellers are to be admitted to the system, are not directly
applicable to selective distribution systems for motor vehicles. Motor vehicles are
consumer durables requiring expert maintenance and repair. In order to provide
such servicing, the co-operation of manufacturers with selected dealers and
repairers cannot be extended to an unlimited number of dealers and repairers.

In the Court’s view, the object and effect of a clause requiring the dealer to
terminate all connections with a dealer group must be to prevent the dealer from
selling vehicles of other makes. This amounts to a non-compete clause. That such
a provision is restrictive of competition cannot be doubted; see, for comparison,
Article 3, paragraph 1 d of Commission Regulation (EEC) No 4087/88 on the
application of Article 85(3) of the Treaty to categories of franchise agreements,
where a similar clause is deemed to be a restriction of competition but is
exempted for franchise agreements. The Court considers that a non-compete
clause such as the one in question here goes beyond the one exempted in Article
3, paragraph 1 d of the Franchising Block Exemption Regulation.

The opinion that the percentage clause is in itself not restrictive of competition is
obviously based on the assumption that the personal bond between the parties is a
decisive element in a dealer relationship. According to this view, a possible
negative impact on competition would be outweighed by the pro-competitive
effects of the clause. This might be true in certain circumstances. However, in the
case at hand, the percentage clause must be read in its context, which includes
the group clause. It is thus capable of intensifying the restrictive effects of the
latter.

When a dealer is prevented from having any corporate law connection with
another company, it must be assumed that the chances of a dealer successfully
starting a new business will in most cases be reduced. Additionally, the condition
in question is also able to prevent other potenttal dealers from getting access to
qualified persons who could, in addition to providing capital, bring valuable
knowledge of the trade to other potential dealer companies.

The Court considers that the clauses in question have as their object and effect to
restrict competition, in particular inter-brand competition. Given the fact that the
agreement is part of a network of other dealership agreements, the effect is also
appreciable (cf. Case C-234/89 Delimitis [1991] ECR [-935). As the agreement
relates to international transactions, it may furthermore affect trade between the
Contracting Parties (cf. Case 42/84 Remia v Commission [1985] ECR 2545; Case
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Etter Domstolens oppfatning er det ikke nedvendig for & svare pa det forste og
det andre spersmélet a bestemme karakteren av Opels distribusjonssystem 1
Norge, idet klausulene det er tale om ikke er av en slik kvalitativ art som de EF-
domstolen aksepterte 1 Metro og AEG. Domstolen tilfeyer imidlertid at den er av
den oppfatning at det systemet som drives av saksekte ikke er et "enkelt" selektivt
distribusjonssystem i betydningen av EF-domstolens Metro- og AEG-dommer.
Falgelig er prinsippene som er utviklet i disse dommene, iser kravet om at alle
kvalifiserte videreforhandlere mé opptas 1 systemet, ikke direkte anvendelige pa
distribusjonssystemer for motorkjaretoyer. Motorkjeretoyer er  varige
forbruksgoder som krever sakkyndig vedlikehold og reparasjon. For a kunne gi
slik service kan ikke samarbeidet mellom produsentene og de valgte forhandlere
og reparaterer bli utvidet til et ubegrenset antall av forhandlere og reparaterer.

Etter Domstolens oppfatning ma forméalet med og virkningen av en klausul som
krever at forhandleren oppgir alle forbindelsene med en forhandlergruppe, vare a
hindre forhandleren fra & selge kjoretoyer av andre merker. Dette er ensbetydende
med en klausul om konkurranseforbud. At en slik bestemmelse er
konkurransebegrensende kan ikke vere tvilsomt, se for sammenligning
forordning (EQF) 4087/88 om anvendelse av traktatens artikkel 85 paragraf 3 pa
grupper av franchiseavtaler artikkel 3 nr 1d) hvor en tilsvarende klausul er antatt
a vere konkurransebegrensende, men er fritatt for franchiseavtaler. Domstolen
anser af en konkurranseforbuds-klausul som den det er tale om her, gar lenger
enn den som er fritatt i franchiseforordningen artikkel 3 nr 1d).

Synspunktet om at prosentklausulen ikke i seg selv er konkurransebegrensende, er
apenbart basert pa en forutsetning om at de personlige band mellom partene er et
avgjerende moment i et forhandlerforhold. 1 henhold til dette synspunktet vil en
mulig negativ innvitkning pa konkurransen oppveies av de konkurranse-
fremmende feolger av klausulen. Dette kan veere tilfelle under visse
omstendigheter. I den foreliggende saken mé imidlertid prosentklausulen leses i
sin sammenheng, hvilket innbefatter konsernklausulen. Den er séledes egnet til &
forsterke de begrensende virkningene av den sist nevnte klausul.

Nar en forhandler er forhindret fra 4 ha noen selskapsrettslige forbindelser med et
annet selskap, mé det antas at mulighetene for at en forhandler med suksess kan
starte en ny virksomhet 1 de fleste tilfeller vil bli redusert. I tillegg er vilkaret det
gjelder ogsa i1 stand til & hindre andre potensielle forhandlere fra & fa tilgang pa
kvalifiserte personer som, i tillegg til 4 skaffe kapital, kunne bringe verdifull
kunnskap om bransjen til andre potensielle forhandlerselskaper.

Domstolen anser at klausulene det gjelder har som formal og virkning & begrense
konkurransen, szrlig konkurransen mellom merkene. Gitt det faktum at avtalen er
en del av et nettverk av andre forhandleravtaler er virkningen ogsa merkbar (jf
sak C-234/89 Delimitis [1991] I-ECR 935). Ettersom avtalen angar internasjonale
transaksjoner, kan den dessuten pavirke samhandelen mellom avtalepartene (jf
sak 42/84 Remia mot Kommisjonen [1985] ECR 2545; sak 19/77 Miller
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19/77 Miller International Schallplatten GmbH v Commission | 1978] ECR 131
Case 172/80 Ziichmer v Baverische Vercinshank [1981] ECR 2021).

For the sake of comparison. the Court notes that, under the block exemption n
Regulation 1475/95, which entered mto force in Norway on 19 July 1996, a
provision preventing a car dealer from selling other brands would not be exempt
from the prohibition in Article 53(1) EEA. The Regulation is based on the idea of
giving dealers greater commercial independence vis-a-vis manufacturers. The
most important reform of this Regulation, compared to the block exemption in
Regulation 123/85. consists of a significant loosening of the ban on dealing m
competing products. Unlike Regulation 123/85. Regulation 1475/95 does not
allow the mmposition of a single-make rule. The new Regulation provides for the
possibility of multi-brand dealerships. so long as different makes are sold in
different premises. under different management in the form of a distinet legal
entity. and in a manner which avoids confusion between makes.

In questions I.b and 2.b. the national court asks whether a prohibition under
Article 53(1) EEA will be applicable regardless of the aim or effects of the
condition.

Article 53(1) EEA sets out as one of its condittons that the agreements have as
their object or effect the prevention. restriction or distortion of competition,
Consequently. such aim or effects of the contractual condition must be present
for the prohibition in Article 53(1) EEA to apply.

Consequently. the first and the second questions must be answered as set out in
the operative part below.

The sixth question

According to Article 53(2) EEA. agreements or decisions prohibited pursuant to
Article 53(1) EEA shall be automatically void. By its sixth question. the national
court asks whether this applies to the agreement as a whole or only to those clauses in
an agreement that infringe Article 53(1) EEA.

The answer to that question follows from settled case law of the ECJ. The automatic
nullity in consequence of breaches of Article 85(1) EC, and thus Article 53(1) EEA.
applies to those parts of the agreement affected by the prohibition, or to the
agreement as a whole if it appears that those parts are not severable from the
agreement itself, see the judgment of the ECJ in Case 56/65 Sociéié Technique
Miniere v Maschinenbau Ulm [1966] ECR 235. Consequently, any other contractual
provisions which are not affected by the prohibition, and which therefore do not
involve the application of the EEA Agreement, fall outside EEA law. It is for the
national court to determine in accordance with the relevant national law the extent
and consequences, for the contractual relations as a whole, of the nullity of certain
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International  Schallplatten GmbH mot Kommisjonen [1978] ECR 131; sak
172/80 Ziichner mot Bayverische Vereinshank AG [1981] ECR 2021).

For sammenligningens skyld bemerker Domstolen at under gruppefritaket 1
forordning 1475/95. som tradte 1 kraft 1 Norge den 19 juli 1996, ville en
bestemmelse som hindrer en bilforhandler fra 4 selge andre merker ikke bli fritatt
fra forbudet 1 EOS-avtalen artikkel 53 nr 1. Forordningen er basert p4 tanken om
a gi forhandlerne storre kommersiell uavhengighet 1 forhold til produsentene. Den
viktigste endringen 1 denne forordningen. sammenlignet med gruppefritaket i
forordning 123/85. bestar 1 en omfattende oppmykning av forbudet mot 4
forhandle konkurrerende produkter. 1 motsetning til forordning 123/85. tillater
ikke forordning 1475/95 paleggelsen av en ettmerke-regel. Den nye forordningen
apner for muligheten for forhandlervirksomhet med flere merker. sa lenge de
forskjellige merkene selges 1 forskjellige lokaler. under forskjellig ledelse i
betydningen av en serskilt juridisk enhet. og pa en mate som unngar forveksling
mellom merkene.

| sporsmalene 1.b og 2.b spor den nasjonale domstolen hvorvidt et forbud 1 EQS-
avtalen artikkel 53 nr 1 vil vare anvendelig uavhengig av formalet eller
virkningen av vilkaret.

EOS-avtalen artikkel 53 nr 1 oppstiller som ett av sine vilkar at avtalene har som
formal eller virkning a hindre. innskrenke eller vri konkurransen. Felgelig ma
enten et slikt formal eller en slik virkning av kontraktsvilkaret foreligge for at
forbudet 1 EOS-avtalen artikkel 53 nr 1 skal fa anvendelse.

Folgelig ma det forste og det andre sporsmalet besvares slik som fastsatt 1
slutningen nedenfor.

Det sjette sporsmalet

Ifolge EOS-avtalen artikkel 53 nr 2 skal avtaler eller beslutninger som er forbudt i
henhold til EOS-avtalen artikkel 53 nr 1 ikke ha noen rettsvirkmng. Med sitt sjette
sporsmal spor den nasjonale domstolen om dette gjelder hele avtalen eller bare de
klausulene 1 en avtale som strider mot EOS-avtalen artikkel 53 nr 1.

Svaret pa det sporsmalet folger av fast praksis fra EF-domstolen. Ugyldighet av
avtalen som en umiddelbar konsekvens av brudd pa EF-traktaten artikkel 85 nr 1. og
sdledes EOS-avtalen artikkel 53 nr 1. gjelder bare de deler av avtalen som berores av
forbudet. eller for hele avtalen dersom disse deler ikke kan skilles ut fra de ovrige
deler av avtalen. se EF-domstolens dom 1 sak 56/65 Société Technigue Miniére mot
Maschinenbau Ulm [1966] ECR 235 Folgelig faller enhver kontraktsbestemmelse
som ikke er pavirket av forbudet. og saledes ikke gjelder anvendelsen av EOS-
avtalen, utenfor EOS-retten. Det er opp til den nasjonale domstolen. i
overensstemmelse med den relevante nasjonale lovgivningen. & avgjore omfanget av
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contractual provisions by virtue of Article 53(2), see the judgment of the ECJ in Case
10/86 VAG France v Magne [1986] ECR 4071.

Costs

The costs incurred by the Government of Norway, the EFTA Surveillance Authority
and the Commission of the European Communities, which have submitted
observations to the Court, are not recoverable. Since these proceedings are, in so far
as the parties to the main proceedings are concerned, a step in the proceedings
pending before the national court, the decision on costs is a matter for that court.

On those grounds,

THE COURT,

in answer to the questions referred to it by Nedre Romerike herredsrett by an order of
2 September 1997, hereby gives the following Advisory Opinion:

1.  a) A clause in a contract for the distribution of motor vehicles requiring
the General Manager of the dealership company to hold 51% or more of
the shares in that company may, depending on the circumstances, not be
restrictive of competition within the meaning of Article 53(1) EEA.
Taken together with a clause prohibiting ownership of shares in other
car dealer companies, however, it is capable of being restrictive of
competition within the meaning of Article 53(1) EEA.

b) Such a clause is only contrary to that Article if it is part of an
agreement that may affect trade between Contracting Parties and has as
its object or effect the prevention, restriction or distortion of
competition within the territory covered by the EEA Agreement.

¢) The general prohibition in Article 53(1) EEA applied in September
1995.

2. a) A clause in a contract for the distribution of motor vehicles
preventing the shareholders in the corporate entity operating the
dealership from holding ownership interests in other companies dealing
in motor vehicles is capable of being restrictive of competition within the
meaning of Article 53(1) EEA.
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og konsekvensene for kontraktsforholdet i sin helhet av ugyldigheten av visse
kontraktsbestemmelser etter E@S-avtalen artikkel 53 nr 2, se EF-domstolens dom i
sak 10/86 VAG France mot Magne [1986] ECR 4071.

Saksomkostninger

Omkostninger som er pélapt for Den norske regjering, EFTAs overvakningsorgan
og Kommisjonen for De europeiske fellesskap, som har gitt saksfremstillinger for
Domstolen, kan ikke kreves dekket. Siden rettergangen her, for partene i
hovedsaken, utgjer en del av rettergangen for den nasjonale domstolen, er
avgjerelsen av saksomkostninger en sak for den nasjonale domstolen.

P& dette grunnlag avgir
DOMSTOLEN,

som svar pa de spersmalene som er forelagt av Nedre Romerike herredsrett ved
beslutning av 2 september 1997, folgende radgivende uttalelse:

1. a) En klausul i en kontrakt for distribusjon av motorkjgretayer som
krever at daglig leder i forhandlerselskapet skal inneha 51% eller mer
av aksjene i selskapet behaver, avhengig av omstendighetene, ikke &
veere konkurransebegrensende i betydningen av E@S-avtalen artikkel
53 nr 1. Sett i sammenheng med en klausul som forbyr aksjeeie i andre
bilforhandlerselskaper, er den imidlertid egnet til & vare

konkurransebegrensende i betydningen av E@S-avtalen artikkel 53 nr
1.

b) En slik klausul er bare i strid med denne artikkelen dersom den er en
del av en avtale som kan pavirke samhandelen mellom avtalepartene og
har som formal eller virkning a hindre, innskrenke eller vri
konkurransen innen det territoriet som er omfattet av E@S-avtalen.

c) Det generelle forbudet i E@S-avtalen artikkel 53 nr 1 var gjeldende i
september 1995.

2. a) En klausul i en kontrakt for distribusjon av motorkjeretoyer som
forhindrer aksjonzerene i selskapet som driver forhandlervirksomheten
fra & ha eierinteresser i andre selskaper som forhandler
motorkjsretsyer, er egnet til & vaere konkurransebegrensende i
betydningen av E@S-avtalen artikkel 53 nr 1.
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b) Such a clause is only contrary to that Article if it is part of an
agreement that may affect trade between Contracting Parties and has as
its object or effect the prevention, restriction or distortion of
competition within the territory covered by the EEA Agreement.

c) The general prohibition in Article S3(1) EEA applied in September
1995.

Article 53(1) EEA does not impose an obligation on an importer of
motor vehicles to enter into a dealership agreement with any or all who
wish to become dealers and who otherwise meet the qualitative criteria
the importer could lawfully impose on dealers in September 1995,

Negotiations about an agreement or an agreement to enter into an
agreement amount to an ''agreement' within the meaning of Article
53(1) EEA only if there is an expression of the parties’ having reached a
joint intention to conduct themselves on the market in a specific way.

Where a car importer operates a distribution system which may affect
channels of distribution and the conditions of which are not negotiable and
are imposed on all accepted dealers, a refusal to accept a dealer forms part
of the contractual relations between the importer and its dealers which fall
to be examined under Article 53 EEA.

Article 53(2) EEA applies only to those parts of the agreement which
bring it into conflict with the prohibition in Article 53(1) EEA. It is for
the national court to determine whether those parts which are contrary
to Article 53(1) EEA are severable from the rest of the contract and
whether there remains a contract capable of performance.

Bjern Haug Thor Vilhjalmsson Carl Baudenbacher

Delivered in open court in Luxembourg on 1 April 1998.

Asle Aarbakke Bjern Haug

Registrar President
Legal Secretary
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b) En slik klausul er bare i strid med denne artikkelen dersom den er en
del av en avtale som kan pavirke samhandelen mellom avtalepartene og
har som formal eller virkning a hindre, innskrenke eller vri
konkurransen innen det territoriet som er omfattet av E@S-avtalen.

¢) Det generelle forbudet i EQS-avtalen artikkel 53 nr 1 var gjeldende i
september 1995.

EOS-avtalen artikkel 53 nr 1 palegger ingen plikt for en importer av
motorkjeretayer til 4 innga en forhandleravtale med noen eller alle som
onsker a bli forhandlere og som ellers tilfredsstiller de kvalitative

kriteriene importaren lovlig kunne sette for forhandlere i september
1995.

Forhandlinger om en avtale eller en avtale om a innga avtale utgjer en
"avtale" i betydningen av E@S-avtalen artikkel 53 nr 1 bare dersom
partene har kommet til en uttrvkt felles vilje til a innrette seg pa
markedet pa en bestemt mate.

Hvor en bilimporter driver et distribusjonssystem som kan pavirke
distribusjonskanaler og hvor vilkarene ikke er gjenstand for forhandling
og er palagt alle godkjente forhandlere, utgjar et avslag pa a oppta en
forhandler en del av det kontraktsmessige forholdet mellom importeren og
dets forhandlere som er gjenstand for preving under EG@S-avtalen artikkel
53.

E@S-avtalen artikkel 53 nr 2 fiar bare anvendelse for de deler av avtalen
som gjor den uforenlig med forbudet i EQS-avtalen artikkel 53 nr 1. Det
er for den nasjonale domstolen a avgjsre hvorvidt de deler som er i strid
med EOS-avtalen artikkel 53 nr 1 kan skilles ut fra resten av
kontrakten og om det gjenstar en kontrakt egnet til 4 gjennomfores.

Bjorn Haug Thor Vilhjalmsson Carl Baudenbacher

Avsagt i dpen rett i Luxembourg 1 april 1998.

Asle Aarbakke Bjern Haug
Justissekreteer President
Juridisk sekretar
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REPORT FOR THE HEARING
in Case E-3/97

REQUEST to the Court under Article 34 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice by Nedre Romerike Municipal
Court (Nedre Romerike Herredsrett) for an Advisory Opinion in the case pending before it
between

Jan and Kristian Jeeger AS
and

Opel Norge AS

on the interpretation of Article 53(1) of the EEA Agreement.

1. Introduction

1. By an order dated 2 September 1997, registered at the Court on 8 September 1997,
Nedre Romerike Herredsrett, a Norwegian municipal court, made a Request for an Advisory
Opinion in a case brought before it by Jan and Kristian Jager AS against Opel Norge AS. The
case concerns the refusal to accept a new dealer in a system with selective distribution of motor
vehicles.

Il. Legal background

2. Rules concerning sclective distribution of motor vehicles are included in Commission
Regulations 123/85' and 1475/95%. Regulation 123/85 was part of the EEA Agreement when it
entered into force on 1 January 1994°. The validity of Regulation 123/85 was extended until 30
September 1995. This extension has not been provided for in the EEA context. Regulation
1475/95, which replaces Regulation 123/85, was implemented into the EEA Agreement in
accordance with Article 98 EEA by Joint Committee Decision No. 46/96 of 19 July 1996*. At the
time of the dispute between the parties, Regulation 123/85, according to its wording, had ceased
to apply in the EEA, without Regulation 1475/95 having entered into force. Following Article 3
of Joint Committee Decision No. 46/96 of 19 July 1996, Regulation 1475/95 did not enter into
force in the EEA until 1 August 1996, and should be applied with effect as of 1 October 1995.

! Commission Regulation (EEC) No 123/85 of 12 December 1984 on the application of Article
85 (3) of the Treaty to certain categories of motor vehicle distribution and servicing agreements,
hereinafter referred to as “Regulation 123/85” (OJ No L 15, 18.1.1985, p. 16).

Commission Regulation (EC) No 1475/95 of 28 June 1995 on the application of Article 85 (3)
of the Treaty to certain categories of motor vehicle distribution and servicing agreements,
hereinafter referred to as “Regulation 1475/95” (OJ No L 145, 28.6.1995, p. 25).

3 Act referred to in part B, No. 4, Annex XIV EEA.
N Act referred to in part B, No. 4a, Annex XIV EEA.

0
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RETTSMUQTERAPPORT
i sak E-3/97

ANMODNING til Domstolen om radgivende uttalelse i medhold av artikkel 34 i Avtalen mellom
EFTA-statene om opprettelse av et Overvikningsorgan og en Domstol fra Nedre Romerike
herredsrett i saken for denne domstol mellom

Jan og Kristian Jaeger AS

og
Opel Norge AS
om tolkningen av E@S-avtalen artikkel 53 nr 1.
I Innledning
1. Ved en beslutning datert 2 september 1997, mottatt ved Domstolen den 8 september

1997, har Nedre Romerike herredsrett anmodet om en radgivende uttalelse i en sak innbrakt for
denne av Jan og Kristian Jzger AS mot Opel Norge AS. Saken gjelder avslag pa & godkjenne en
ny forhandler i et system med selektiv distribusjon av motorvogner.

II. Rettslig bakgrunn

2. Bestemmelser om selektiv distribusjon av motorvogner er tatt inn i kommisjonsforordning
123/85' og 1475/95% Forordning 123/85 var en del av E@S-avtalen da den tradte i kraft | januar
1994°. Gyldigheten av forordning 123/85 ble forlenget til 30 september 1995. Denne forlengelsen
har ikke blitt gjort gjeldende i E@S-sammenheng. Forordning 1475/95, som erstatter forordning
123/85, ble gjennomfert 1 E@S-avtalen etter E@S-avtalen artikkel 98 ved E@S-komitéens vedtak
nr 46/96 av 19 juli 1996*. P4 tidspunktet for tvisten mellom partene, hadde forordning 123/85 i
henhold til sin ordlyd opphert & gjelde i E@S, uten at forordning 1475/95 hadde tradt i kraft.
Etter artikkel 3 1 E@S-komitéens vedtak 46/96 av 19 juli 1996 tradte ikke forordning 1475/95 i
kraft i E@S for 1 august 1996, og skulle fa anvendelse med virkning fra 1 oktober 1995.

! Kommisjonsforordning (EQF) nr 123/85 av 12 desember 1984 om anvendelse av traktatens
artikkel 85 paragraf 3 pa visse grupper av distribusjons- og serviceavtaler om motorkjoretoyer.
heretter omtalt som "forordning 123/85" (OJ nr L 15, 18.1.1985, s 16).

2 Kommisjonsforordning (EF) nr 1475/95 av 28 juni 1995 om anvendelse av traktatens artikkel 85
paragraf 3 pd visse grupper av distribusjons- og serviceavtaler om motorkjereteyer, heretter
omtalt som "forordning 1475/95" (OJ nr L 145, 28.6.1995, s 25).

} Rettsakt henvist til i ES-avtalen vedlegg XIV del B nr 4.
! Rettsakt henvist til i E@S-avtalen vedlegg XIV del B nr 4a.
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111. Facts and Procedure

3. The plamtift, Jan and Kristian Jeger 450 1s a whollv-owned subsidiary of Jaeger-
gruppen AS. Jan and Kristian Jaeger are sharcholders in this group. which is a significant
purchaser and dealer n ditferent makes of motor vehicles

4 On 13 December 1995, Jan and Kristian Jaeger AS brought an action against Opel Norge
AS (hereinafter “Opel™) claiming that Opel had entered into a dealership agreement with it and.
subsidiarily. that Opel was under an obligation to enter mto a dealership agreement with it The
Norwegian Association of Motor Car Dealers and Serviee Orgamsations declared itself an
intervener by pleadings of Y December 1996

S During the handling of the dispute by Nedre Romerike Herredsrett. disagreement has
arisen as to the interpretation of Article 33(1) EEA. The question is whether the provision
prohibits terms of an agreement relating to ownership of motor vehicle dealers

6 The defendant. Opel. 1s wholly-owned by General Motors Co. of the United States. Opel
has 33 independent dealers in Norway. A standard dealership agreement is entered into with the
dealers. normally for five vears at a time. These agreements conform as much as possible to
Opel’s standard European dealership agreement

7 In the spring of 1994, Jaeger-gruppen AS entered into negotiations with Opel for the
establishment ot a new Opel dealership i the Bergen arca. At a mecting o May 1994, the parties
agreed that any such dealership should be held by a new company with its own management and
Board of Dircctors independent of the other companies in the Jager group and that 1t should
occupy premises separate from those of other companics in this group. There was some exchange
of letters between Jan Jager on the one hand and Opel on the other regarding the sharcholder
structure in the new company. A new mecting was held on 9 May 1995 Following that mecting.
Opel asked Jan and Knstian Jacger to apply for a dealership Ina letter of 22 May 1995 Jan and
Kristian Jasger applied. on behalf of a new company which was to be created. for an Opel
dealership for the Bergen arca. According to the application. Knstian Jaeger would be General
Manager of the new company and would hold 516 of the shares. His father. Jan Jacger. would
hold the remaining 49% and be Chairman of the Board of Directors

8. By letter of 29 June 1995, Opel put forward an offer of dealership to Knistian and Jan
Jacger on that basis. In accordance with normal practice. the offer was made to the person who
was to be the General Manager of the new company. It was a condition of the offer that Kristian
and Jan Jager were to scll their shares in the Jaeger group by 31 December 1996 and that they
could not be involved with competing products. The offer was formally accepted by Jan and
Kristian Jacger on behalf of the company being created in a letter of 18 September 1995, The
acceptance conformed to the offer on all points except for the provisions on ownership structure

9. Opel did not accept the change in relation to the offer. The standard agreement has not
been signed by any of the parties

10. The partiecs do not agree.as to whether under Norwegian contract law a binding
dealership agreement has been entered into and. conscquently. whether Opel has an obligation
towards Jan and Kristian Jaeger AS to conclude a contract. Theyv furthcrmore disagree as to
whether Opel has imposed the condition regarding sharcholder structure in a discriminatory
manner, given that the General Managers™ ownership shares in Opel’s dealer companies vary
from 0% to 100%.
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II1. Fakta og prosedyre

3. Saksoker. Jan og Kristian Jeeger AS. cr ct heleiet datterselskap 1 Jager-gruppen AS. Jan
og Kristian Jaeger cr aksjonzrer 1 denne gruppen. som er en betydelig kjoper og forhandler av
forskjellige motorvognmerker.

4. Den 13 desember 1995 reiste Jan og Kristian Jeeger AS sak mot Opel Norge AS (heretter
betegnet "Opel”) med pastand om at Opel hadde inngatt ¢n forhandleravtale med det og.
subsidiert. at Opel var forpliktet til a innga e¢n forhandleravtale med det. Norges
Bilbransjeforbund crklarte seg som intervenient ved prosesskrift av 9 desember 1996.

5. Under behandlingen av tvisten 1 Nedre Romerike herredsrett. er det oppstatt uenighet om
tolkningen av E@S-avtalen artikkel 53 nr 1. Sporsmalet cr hvorvidt bestemmelsen setter forbud
mot vilkar 1 en avtale vedrorende cierforhold hos forhandlere av motorvogner.

6. Saksokte. (pel. cies 1 sin helhet av General Motors Co. 1 De forente stater. Opel har 53
uavhengige forhandlere 1 Norge. En standard forhandleravtale er inngatt med forhandlere.
vanligvis for fem ar om gangen. Disse avtalene er sa langt som mulig i overensstemmelse med
Opels standard curopeiske forhandleravtale.

7 Varen 1994 innledet Jaeger-gruppen AS forhandlinger med Opel om opprettelsen av en ny
Opcl-forhandler @ Bergensregionen. Pa ¢t mote 1 mai 1994 ble partene cnige om at cn slik
forhandlervirksombhet skulle cies av et nvtt selskap med sin egen ledelse og stvre. uavhengig av de
andre sclskapene 1 Jaeger-gruppen. og at det skulle holde til 1 lokaler som var atskilt fra de andre
selskapene 1 denne gruppen. Det var en del brevveksling mellom Jan Jager pa den ene siden og
Opel pa den annen vedrorende aksjonacrstrukturen 1 det nve selskapet. Et nytt mote ble holdt den
9 mai 1995 Etter dette motet ba Opel Jan og Kristian Jaeger om a soke om a bli forhandler. I et
brev av 22 mai 1995 sokte Jan og Kristian Jager pa vegne av et nyvtt selskap som skulle stiftes.
om a bli Opcl-forhandlere 1 Bergensregionen. Ifolge soknaden skulle Kristian Jager vare daghg
leder 1 det nye selskapet og inncha 51% av aksjene. Hans far. Jan Jager. skulle inncha de
resterende 49% av aksjene og vacre styvreformann.

8. I brev av 29 juni 1995 fremsatte Opel ct tilbud til Kristian og Jan Jaeger om a bli
forhandlere pa dette grunnlaget. I samsvar med vanlig praksis ble tilbudet gitt til den personen
som skulle vacre daglig leder 1 det nve sclskapet. Det var et vilkar for tilbudet at Kristian og Jan
Jacger skulle selge sine aksjer 1 Jeger-gruppen innen 31 desember 1996, og at de ikke kunne vaere
engasjert 1 konkurrerende produkter. Tilbudet ble i brev av 18 september 1995 formelt godkjent
av Jan og Kristian Jager pa vegne av det selskapet som var under stiftelse. Godkjennelsen var 1
samsvar med tilbudet pa alle punkter med unntak av bestemmelsene om eierstruktur.

9. Opel aksepterte ikke endringen i forhold til tilbudet. Standardavtalen har ikke blitt
undertegnet av noen av partene.

10. Partene cr ikke cnige om hvorvidt det etter norsk avtalerett er inngatt en bindende
forhandleravtale. og folgelig om Opel har en kontraheringsplikt overfor Jan og Kristian Jeger
AS. Videre er de uenige om hvorvidt Opel har stilt betingelsen vedrorende aksjonarstruktur pa en
diskriminerendc mate. 1 og med at daglig leders eierandeler 1 Opels forhandlerselskaper varierer
fra 0% til 100%.
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1L

Nedre Romerike Herredsrett has decided to submit a Request for an Advisory Opinion on

these questions to the EFTA Court.

Iv.

24

Questions
The following questions were referred to the EFTA Court:

"l.a  Does Article 53(1) EEA, cf. the rules on selective distribution, prohibit an
importer, upon entering into a dealership agreement concerning motor vehicles,
from imposing conditions regarding a certain shareholder structure of the dealer?

1.b If so, will this be applicable regardless of the aim or effects of the condition?
l.c Did such a prohibition exist in September 1995?

2.a Does Article 53(1) EEA, cf. the rules on selective distribution, prohibit an
importer, upon entering into a dealership agreement concerning motor vehicles,
from imposing conditions regarding the owners and/or general manager in the
dealer company holding ownership interests in other companies which deal and/or
hold ownership interests in other companies which deal in motor vehicles?

2.b If so, is this applicable regardless of the aim or effects of the condition?
2.c Did such a prohibition exist in September 1995?

3. Does it follow from Article 53(1) EEA that an importer of motor vehicles in
September 1995 had an obligation to enter into a dealership agreement with any or
all who wished to be dealers and who otherwise met the qualitative criteria the
importer could lawfully impose on dealers?

4. Is Article 53(1) EEA to be construed to the effect that negotiations about an
agreement or an agreement to enter into an agreement is tantamount to an
“agreement” and, consequently, sufficient to bring the matter within the scope of
Article 53(1)?

5. Is Article 53(1) EEA to be construed to the effect that a refusal to accept a
dealer falls to be examined under Article 53 when that refusal can serve to enforce
an anti-competitive policy or contractual practice between the importer and other,
existing dealers?

6. Is Article 53(2) to be construed to the effect that if a condition is contrary to
Article 53(1) and/or the rules on selective distribution, the entire contract is then of
no legal force or effect?"
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1.

Nedre Romerike Herredsrett har besluttet a rette en anmodning om en radgivende

uttalelse til EFTA-domstolen vedrerende disse spersmélene.

Iv.

12.

Spersmal
Folgende sporsmal ble forelagt EFTA-domstolen:

"l.a  Forbyr E@S-avtalen artikkel 53 nr 1 jf reglene om selektiv distribusjon at
en importer ved inngielse av en forhandleravtale vedrerende motorvogner stiller
vilkdr om en bestemt aksjonzerstruktur hos forhandleren?

1.b.  Gjelder dette isafall uansett hvilket formal eller virkninger vilkaret har?
l.c. Eksisterte det et slikt forbud i september 1995?

2.a Forbyr E@S-avtalen artikkel 53 nr 1, jf reglene om selektiv distribusjon at
en importer ved inngéelse av en forhandleravtale vedrerende motorvogner stiller
vilkir om at eiere og/eller daglig leder i forhandlerselskapet har eierinteresser i
andre selskaper som forhandler og/eller har eierinteresser i andre selskaper som
forhandler motorvogner?

2.b Gjelder dette isafall uansett hvilket formal eller virkninger vilkaret har?
2.c Eksisterte det et slikt forbud i september 1997?

3 Folger det av EQS-avtalen artikkel 53 nr 1 at en importer av motorvogner i
september 1995 hadde plikt til 4 innga forhandleravtale med noen eller alle de som
pnsket 4 vaere forhandlere og som for evrig fylte de kvalitative kriteriene som
importeren lovlig kunne sette til en forhandler?

4) Er E@S-avtalen artikkel 53 nr 1 slik a forsta at forhandling om en avtale
eller avtale om i inngé avtale er sidestilt med "'avtale" og foelgelig bringer forholdet
inn under artikkel 53 nr 1?

5) Er E@S-avtalen artikkel 53 nr 1 slik & forstd at nektelse av i oppta en
forhandler skal vurderes under artikkel 53 nar nektelsen kan tjene til 2 handheve en
konkurransehindrende policy eller avtalepraksis mellom importeren og andre,
eksisterende forhandlere?

6) Er E@S-avtalen artikkel 53 nr 2 slik i forsta dersom et vilkar strider mot

artikkel 53 nr 1 og/eller reglene om selektiv distribusjon har hele avtalen ikke noen
rettsvirkning?"'
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V. Written observations

13 Pursuant to Article 20 of the Statute of the EFTA Court and Arucle 97 of the Rules of
Procedure. written observations have been recenved from

- the plamtift. represented by Counsel Counsel Pal Magne Bakka, Advokatfirma Harris.
Bergen.

- the defendant. represented by Counsel Jon Lyng. Advokatfirma Lyng & Co.. Oslo:

the Government of the Kingdom of Norwayv, represented by Hepe Mo Hoffl acting as
Agent:

- the EFTA Sunvaillance Authorits . represented by Rolf Helmich Pedersen. Officer. Legal
& Exccutive Affairs. acting as Agent.

- the Commuission of the European Communities. represented by Richard Lyval. Member of
its Legal Service. acting as Agent

1. Jan and Kristian Jaeger AS

14 The planniff states that the case law of the ECJ on sclective distnibution 1s. together with
Article 33 EEA. of particular significance for the present case

13 One of the consequences of a condition on a specific ownership structure in a company 1s
that the dealership company s prevented from joining a group. for example. as a whollv-owned
subsidiary 1in a group which then. through other subsidiaries. deals i new motor vehicles of other
makes'

16. According to the plamtift. such clauses have a clear competition-distorting object and
cffect. The conditions impose requirements on the dealer which. according to case law on
sclective distribution. go considerably further than 1s necessary to protect the reputation of the
brand name. Furthermore. the conditions are applicd in an arbitrary and discrimmatory fashion.

17 The real object of these conditions 1s to break up a strong competitor who. through a
number of vears. has demonstrated the ability to build up different makes.

18. In any cvent. the object of such a condition must be considered to be to ensure that the
dealer only deals in one make of car. This distorts competition because it renders impossible (1)
multi-brand dealcrships and (2) building up of a strong dealer stage. Both of these aims are
fundamental considerations in the new Regulation 1475/95. Avoiding a “conflict of interest” 1s
not a concern which can make it lawful.

19. The requirement that the General Manager 1s to own at least 51% of the shares (and the
Chairman of the Board 49%) ex lege prevents the dealer company from becoming a subsidiary in
a group. Furthcrmore. it will prevent groups from dealing in new motor vehicles.

: Case 26/76 Metro v Commission [1977) ECR 1875 (hereinafter “Aetro™).

K The Jeger group is onc of Norway's largest car dealers and deals in inter alia Toyota. BMW,

Rover and Land Rover.
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V. Skriftlige saksfremstillinger

13. I medhold av Vedtektene for EFTA-domstolen artikkel 20 og Rettergangsordningen
artikkel 97 cr skniftlige saksfremstillinger mottatt fra:

- saksoker. representert ved advokat Pal Magne Bakka. Advokatfirma Harris, Bergen:
- saksokte, representert ved advokat Jon Lyng. Advokatfirma Lyng & Co., Oslo:

- Den norske regjering, representert ved Hege M. Hoff. Utenriksdepartementet. som
partsrepresentant:

- EFTAs overvakningsorgan, representert ved Rolf Helmich Pedersen, saksbehandler.
Avdelingen for juridiske saker og cksckutivesaker, som partsrepresentant:

- Kommisjonen for De ecuropciske fellesskap. representert ved Richard Lyal. juridisk
radgiver i Rettsavdelingen. som partsrepresentant.

1. Jan og Kristian Jeger AS

14, Saksokeren hevder at EF-domstolens rettspraksis” om selektiv distribusjon, sammen med
E@S-avtalen artikkel 53. har sarlig betvdning for den foreliggende saken.

15. En av konsekvensene av et vilkar om en bestemt eierstruktur 1 et selskap. er at
forhandlersclskapet blir avskaret fra a innga i et konsern. for eksempel som et heleiet
datterselskap 1 et konsern. som deretter gjennom andre datterselskaper forhandler nve
motorvogner av andre merker”.

16. Ifolge saksoker har slike klausuler klart konkurransevridende formal og virkning.
Vilkarene stiller krav til forhandleren som. ifolge rettspraksis om selektiv distribusjon. gar
vesentlig lenger enn det som cr nodvendig for a beskytte varenavnets anseelse. Videre er vilkarene
anvendt pa en vilkarlig og diskriminerende mate.

17. Det reelle formal med disse vilkarene er a bryvte opp en sterk konkurrent som i en arrekke
har vist evnen til a bygge opp forskjellige merker.

18. Under enhver omstendighet ma formalet med et slikt vilkar anses a vare a sikre at
forhandleren bare forhandler ett bilmerke. Dette vrir konkurransen. idet det umuliggjor (1)
flermerkerepresentasjon og (2) oppbyvegning av et sterkt forhandlerledd. Begge disse formalene er
grunnleggende hensyn i den nye forordning 1475/95. A unnga en "interessekonflikt" er ikke en
bekyvmring som kan gjore dette lovlig.

19. Kravet om at daglig leder skal eie minst 51% av aksjene (og styreformannen 49%)
avskjarer ex Jege forhandlerselskapet fra a innga som datterselskap 1 et konsern. Videre vil det
hindre konsern 1 a forhandle nve motorvogner.

: Sak 26/76 Afetro v Kommisjonen [1977] ECR 1875 (heretter "Metro").

Jaeger-gruppen er en av Norges storste bilforhandlere og forhandler blant annet Toyota. BMW.
Rover og Land Rover.
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20 The plamntift states that groups are particularly widespread and this form of business
organization is an important nstrument for cftective. appropriate orgamzation of a busincss
operation. An example is multi-brand dealerships. Others are dealerships for new and used motor
vehieles. or motor vehicles and machines as well as property ownership

21, Thus. the condition will have the main ceftect of distorting the structure at the dealer
stage. since large. financially strong groups will have to refram from becoming dealers. The
dealer stage will consist of relatively small businesses and become considerably more dependent
on the supplicr than a dealer which is part of a strong group would. A weaker dealer stage will
carry less weight for butlding up its organmization and competing with other makes of cars. Inter-
brand competition will be weakened. In addition, a weak dealer stage with its cssential operations
linked to one supplicr will be much more vulnerable to tactics and pressure from the supplier,
with all forms of concerted practices which. as a whole. reduce competition between different
brand dealers

12 The first effect of the buy-out requirement will be that the dealer company will not be
ablc to have any corporate law connection to groups which deal in other new motor vehicles of
other makes. in this case the Jager group. Sccondly. it imphies that not even the sharcholders in
the dealer company can have any such corporate law connections.

23 Referring to case law of the ECI. the plamtift is of the opimon that the conditions on
owncrship structure do not consist of objective criternia of a quahtative nature relating to the
technical qualifications of the reseller and its staft’

24 The plamtift 1s of the opinion that Article 53 EEA clearly applics to a situation where the
supplicr deliberately enforees a condition on ownership structure in a different manner in relation
to the “new” and the “old™ dealers. This applics to the requirement that the General Manager hold
51% of the shares. in which Opel has admitted 1its practice varics

25 The supplicr shall not imposc conditions which go further than what 1s “indispensable™
Lawtul conditions must be imposed 1n the same fashion on all dealers. The plaintift concludes
trom this that Opcl’s practice 1s obviouslv discrimmatory .

26, Since “gentlemen’s agreements” and other. non-binding understandings” have been
covered under Article 85 EC. the above situation must clearly be considered as one which comes
within the scope of Article 33 EEA. A fortiort must this be so when cven “concerted practices™
make Article 33 EEA applicable

27.  The plaintiff refers to the A4G” and the Ford’” case. From these judgments. the plaintiff
maintains that it follows that unilateral legal situations. where a private-law binding contractual
rclationship docs not cexist. are to be considered as tied to or stemming from an agreement and
thereby subject to Article 33 EEA. This is particularly true of distribution svstems. In the present

Case 26/76 Mectro SB-Grofmarkte GmbH & CoKG v Commission of the European
Communitics [1977] ECR 1875.

* Case 41/69 ACF Chemicfarma NV v Commission of the Europcan Communitics [1970] ECR
661.

’ Case 107/82 AEG-Telefunken AG v Commission of the Europcan Communities [1983] ECR
3151,

10

Joined Cases 25 and 26/84 Ford Werke AG and Ford of Europe Inc. v Commission of the
European Communities [1985] ECR 2725.
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20). Saksokeren hevder at konserner er saerlig utbredt. og at denne sclskapsformen er ct viktig
instrument for cffektiv og hensiktsmessig organisering av en forretningsvirksomhet. Et eksempel
cr forhandling av flere merker. Andre er forhandling av nye og brukte motorvogner. cller
motorvogner og maskiner savel som cicndomsbesittelse.

21. Vilkarcne vil saledes ha den hovedeffekt at det vrir strukturen 1 forhandlerleddet. idet
kapitalsterke storre konserner vil matte avsta fra a bli forhandlere. Forhandlerleddet vil besta av
relativt sma virksomheter og bli vesentlig mer avhengig av leverandoren cenn det en forhandler
som cr ¢n del av et sterkt konsern ville vaere. Et svakere forhandlerledd vil ha mindre tyngde til a
kunne bygge opp sin organisasjon og konkurrcre med andre bilmerker. Konkurransen mellom
merkene vil bli svekket. 1 tillegg vil et svakt forhandlerledd med sin vesentlige virksomhet knyttet
til ¢n leverandor. vacre langt mer utsatt for taktikk og press fra leverandoren. med alle former for
samordnet  opptreden  som.  samlet  sctt.  vil reduscre  konkurransen mellom  de ulike
merkeforhandlerne.

22 Den forste virkningen av kravet om salg av aksjer. vil vaere at forhandlerselskapet ikke
vil kunne ha noen sclskapsrettslig tilknytning til konsern som forhandler andre nye motorvogner
av andre merker. 1 dette tilfellet Jaeger-gruppen. For det andre inncbzerer det at ikke en gang
aksjonarene 1 forhandlerselskapet kan ha noen shk sclskapsrettslig tilknyvtning.

23 Under henvisning til EF-domstolens rettspraksis’ er saksoker av den oppfatning at
vilkarene om cierstruktur ikke bestar av objektive kriterier av kvalitetsmessig art som gjelder de
tekniske kvalifikasjonene til vidercforhandleren og hans stab.

24. Saksokeren cr av den oppfatning at E@S-avtalen artikkel 33 klart far anvendelse 1 en
situasjon der leverandoren bevisst handhever et cierstrukturvilkar pa en annen mate overfor de
"nyv¢" enn overfor de "gamle” forhandlerne. Dette gjelder kravet om at daglig leder skal eie 51%
av aksjene. der Opel har innrommet at dets praksis varierer.

25, Leverandoren skal ikke stille vilkar som gar lenger cnn det som er "absolutt nodvendig”.
Rettmessige vilkar ma stilles pa samme mate for alle leverandorer. Saksoker slutter ut fra dette at
Opels praksis er apenbart diskriminerende.

26. Siden "gentlemen'’s agreements” og andre ikke-bindende forstaelser® har vaert omfattet av
EF-traktaten artikkel 85. ma ovennevnte situasjon klart anses a vare en som er omfattet av EQS-
avtalen artikkel 53. Desto mer ma dette gjelde nar selv "samordnet opptreden” gjor E@S-avtalen
artikkel 33 anvendelig.

27. Saksokeren viser til sakene AEG® og Ford". Ut fra dissc dommene hevder saksoker at
det folger at ensidige rettslige situasjoner, hvor et privatrettslig bindende avtaleforhold ikke
cksisterer. ma anses a vare kayttet til eller utsprunget av en avtale og sdledes vare underlagt
E@S-avtalen artikkel 53. Dette gjelder serlig i distribusjonssystemer. I den aktuelle saken er det

Sak 26/76 Metro SB-Grofimdrkte GmbH & Co. KG v Kommisjonen for De europeiske fellesskap
[1977] ECR 1875.

§ Sak 41/69 ACF Chemiefarma N1'v Kommisjonen for De europeiske fellesskap [1970] ECR 661.
¢ Sak 107/82 AEG-Telefunken AG v Kommisjonen for De europeiske fellesskap [1983] ECR 3151.

Forente saker 25 og 26/84 Ford Werke AG og Ford of Europe Inc. v Kommisjonen for De
europeiske fellesskap [1985] ECR 2725.
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case, 1t is the existence of the supplicr’s agreements with third partics which makes Article 53
EEA applicable.

28. Following casc law of the ECJ'. the plaintiff considers that the automatic nullity in
question only applics to those parts of the agreement affected by the prohibition, or to the
agreement as a whole if it appears that those parts arc not severable from the agreement itsclf.

29 In addition to the cffect of invalidity, the breach of the law in the present case has the
cffect of the agrecment being considered entered into or. alternatively. that Opel is under an
obligation to conclude an agreement. This follows from the Metro and A/ judgments and the
absence of a block exemption in Scptember 1995,

a

30.  The plantiff suggests answening the questions as follows:
"Question |:

Article 33(1) EEA. cf. Article 6 and the rules on selective distribution, must be
interpreted so that conditions regarding a given shareholder structure of the dealer
which are imposed by an importer of new motor vehicles when a dealership agreement
is entered into have both a competition-distorting aim and a competition-distorting
effect, judged both per se and in context, and are prohibited.

An independent, additional ground for considering the condition as prohibited will be
present where an importer has not requared all dealers to meet the condition formally
and in fact without undue delay, including not treating differently dealers who joined
the system before or after 1986.

The concern of avoiding a “conflict of interest ™ does not make the condition lawful.

The prohibitions applied in September 1995 and apply today.

Question 2:

Article 53(1) EEFA, cf Article 6 and the rules on selective distribution, must be
interpreted so that conditions to the cffect that the owners of the dealer are to sell off
their (direct or indirect) ownership nterest in other dealer companies which are
imposed by an importer of new motor vehicles when a dealership agreement is entered
into have both a compeltition-distorting aim and a competition-distorting effect, judged
hoth per se and in context. and are prohibited.

An independent, additional ground for considering the condition as prohibited will be
present where an importer has not required all dealers to meet the condition formally
and in fact without undue delay, including not treating differently dealers who joined
the system before or after 1986.

The concern of avoiding a “conflict of interest” does not make the condition lawful.

The prohibitions applied in September 1995 and apply today.

! Case 56/65 Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235.
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cksistensen av leverandorens avtaler med tredjemenn som gjer E@S-avtalen artikkel 53
anvendelig.

28. Etter EF-domstolens rettspraksis'' anser saksoker at den aktuelle automatiske
ugyldighcten bare gjelder de delenc i avtalen som er berert av forbudet, eller avtalen som helhet
dersom det viser seg at disse delene ikke kan skilles ut fra selve avtalen,

29. I tillegg til virkningen av ugyldighet har rettsbruddet 1 den foreliggende saken den
virkning at avtalen ma anses som inngatt. cller. alternativt, at Opel har kontraheringsplikt. Dette
folger av dommene i Metro og AL(:, samt fravaeret av et gruppeunntak i september 1995.

30. Saksoker foreslar folgende svar pa spersmalene:

"Sporsmal 1:

E@S-avtalen art 53 nr | jfr art 6 og reglene om selektiv distribusjon ma tolkes slik at et
vilkar om en bestemt aksjoncerstruktur hos forhandleren stillet av en importor av nye
motorvogner ved inngaelse av en forhandleravtale har bade konkurransevridende
Jformal og konkurransevirkende effekt, bedomt sa vel per se som i kontekst, og er
forbudit.

Et selvstendig tilleggsgrunnlag for a anse vilkdret forbudt vil foreligge hvor en
importor ikke har palagt alle forhandlere a oppfylle formelt og reelt vilkaret uten
ugrunnet opphold, herunder uten d forskjellshehandle forhandlere som ble tilknyttet
systemet for eller etter 1986.

Hensynet til a unnga “interessekonflikt " gjor ikke vilkaret loviig.

Forbudene gjaldt i september 1995, og gjelder idag.

Sporsmal 2:

EOS-avtalen art 53 nr 1. jfr art 6 og reglene om selektiv distribusjon ma tolkes slik at
vilkdr om at eierne av forhandleren skal selge seg ut av sin (direkte eller indirekte)
eierposisjon i andre forhandlerselskaper stillet av en importor av nye motorvogner ved
inngdelse av  forhandleravtale har bade konkurransevridende formal og
konkurransevridende effekt, bedomt sa vel per se som i kontekst, og er forbudt.

Et selvstendig tilleggsgrunnlag for & anse vilkdret forbudt vil foreligge hvor en
importor ikke har palagt alle forhandlere a oppfylle formelt og reelt vilkaret uten
ugrunnet opphold, herunder uten a forskjellsbehandle forhandlere som ble tilknyttet
systemet for eller etter 1986.

Hensynet til & unnga “interessekonflikt " gjor ikke vilkdret lovlig.

Forbudene gjaldt i september 1995, og gjelder idag.

1" Sak 56/65 Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235.
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Question 3:

Article 53(1) EEA, cf 53 (2) EEA. must be interpreted so that an importer of new
motor vehicles in September 1995 had an obligation to enter into dealership
agreements with some or all of those who wished to be dealers and met the qualitative
criteria which the importer could lawfully impose on a dealer.

Question 4:

Article 53(1) EEA. cf. Article 6. must be interpreted so that where parties in a process
of concluding an agreement have come so far that one of the parties has given a
legally-binding offer. Article 53 will apply to that offer. In addition, Article 53(1) EEA,
cf. Article 6. is applicable to all conditions. pre-conditions and understandings which
are laid down in the course of a gradual process of concluding an agreement.

Question 5:

When a refusal to accept a dealer can serve to enforce a competition-distorting policy
or contractual practice between the importer and other, existing dealers. the refusal
must be assessed under Article 53 EFA.

Question 6:

Article 53 (2) EEA cannot be considered as authorizing total invalidity in a case of a
condition on ownership structure in a sclective distribution system for new motor
vehicles.”

2. Opel Norge AS

31. The defendant is of the opinion that neither Article 53 EEA nor the rules regarding
selective distribution apply to a casc such as the onc at hand. where the partics have not moved
bevond the negotiations stage. During the ncgotiations the opposite partics of Opel Norge As
werc the two individuals Jan and Kristian Jzeger.

32. Referring to the Metro judgment of the ECJ. the defendant submits that the criteria
applied by Opel Norge AS regarding ownership structure in connection with the sclection of its
dealers must be viewed as non-discriminatory and necessary to ensure reasonable distribution of
advanced technical products such as cars.

33 In the view of the defendant. the wording of the question “upon ¢ntering into ... imposing
conditions” is imprecise. The formulation has no relevance for the factual situation in the case
and the problem is hypothetical, since no agreement has been entered into or concluded by the
parties. Furthermore. the defendant is of the view that the formulation of the question: “imposing
conditions regarding a certain sharcholder structure” is imprecise.
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Sporsmdl 3:

FE@S-avtalen art 53 nr 1 jfr nr 2 ma tolkes slik at en importer av nye motorvogner i
september 1995 hadde en plikt til & inngda forhandleravtale med noen eller de som
onsket G veere forhandlere og for ovrig fylte de kvalitative kriteriene som importoren
lovlig kunne sette til en forhandler.

Sporsmal 4:

EAS-avtalen art 53 nr | jfr art 6 ma tolkes slik at hvor parter i en
avtaleinngaelsesprosess har kommet sa langt at en av partene har avgitt et for seg
rettslige forpliktende tilbud, vil art 53 veere anvendelig pa nevnte tilbud. Dessuten er
art 53 nr | jfr art 6 anvendelig pa alle vilkar, forutsetninger og forstdelser som
Jfastlegges underveis i en stegvis avtaleinngaelsesprosess.

Sporsmal 5:

Nar en nektelse av a oppta en forhandler kan tjene til G handheve en
konkurransevridende policy eller avtalepraksis mellom importaren og andre,
¢eksisterende forhandlere, skal nektelsen vurderes under art 53.

Sporsmal 6:

EOS-avtalen art 53 nr 2 kan ikke anses a hjemle total ugyldighet i en sak om
eierstrukturvilkaret i et selektivt distribusjonssystem for nye motorvogner."

2. Opel Norge AS

31 Saksokte er av den oppfatning at verken EQS-avtalen artikkel 53 eller bestemmelsene om
selektiv distribusjon far anvendelse 1 en sak som den foreliggende, hvor partene ikke har gatt ut
over forhandlingsstadiet. Under forhandlingene var motpartene til Opel Norge AS de to
privatpersonene Jan og Kristian Jaeger.

32. Under henvisning til EF-domstolens dom i Metro hevder saksekte at de kriteriene Opel
Norge AS har anvendt med hensyn til eierstruktur ved utvelgelsen av sine forhandlere, ma ses
som 1kke-diskriminerende og nodvendige for a sikre en rimelig distribusjon av avanserte tekniske
produkter sa som biler. ‘

33. Etter saksoktes mening er ordlyden 1 sporsmalet "ved inngdelse av .... stiller vilkar"
upresis.  Formuleringen har ingen relevans for den faktiske situasjonen i saken, og
problemstillingen er hypotetisk i og med at partene ikke har inngatt eller sluttet noen avtale.
Videre cr saksoktc av den oppfatning at formuleringen av sporsmalet "stille vilkar om en bestemt
aksjonarstruktur" er upresis.
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34 For the defendant. Article S3(1) EEA and the rules on selective distribution do not apply
m a situation where an mmporter and the potential dealer have not cntered into a binding
agreement on the establishment of a dealer relationship. Nor do the provisions referred to in the
question generally preclude importers of motor vehicles from choosing their dealers based on non-
discrimmatory qualitative criteria in order to cnsure reasonable distribution of the motor vehicles
and scrvices related thereto, including conditions as to who are to be sharcholders in the
dealership company and the specitic share distribution among the sharcholders.

33 The detendant states that, under Nonwegian law., there was a period with a “break™ from
30 June 1995 until 19 July 1996, when the Regulations were implemented under Norwegian law.

36. The defendant 1s of the view that the presumption principle must be particularly strong in
a situation where Norway can be condemned for breach of treaty due to failure to implement and
which can harm politically important relationships of trust with the EU. The defendant submits
that a reinforced presumption principle can also be grounded in the duty of lovalty under Article
3 EEA.

37 The defendant considers that it must be possible to deduce from this a duty for
Nonwegian courts. in accordance with the EU law principle on interpretation in accordance with
dircctives. to interpret national law as much as possible in accordance with non-implemented
directives. Under the EEA. the duty must apply not only in relation to directives but also in
rclation to regulations.

38 It would be centirely unreasonable if agreements between private partics which were
tormerly valid and in accordance with the block exemption were to be deemed invalid and thereby
without legal effect for the period from 30 June 1995 until 19 July 1996.

39. For the defendant. it is obvious that for Scptember 1995 there exists no prohibition
against importers of motor vehicles choosing dealers based on conditions as to who 1s to be
sharcholders in the dealership company. and the specific share distribution among them.
Considerations of harmonization of the rules in the EU with the rules in the European Economic
Arca point towards the block exemption in Regulation 123/85 having been replaced by the new
block exemption m Regulation 1475/95: this also applics for Norway.

40. Furthcrmore. the EEA Agreement doces not prohibit an importer and a new. potential
dealer from agreeing that a condition for further negotiations on future co-operation is that the
owner and general manager are not to hold shares in competing operations or arc not to engage in
competing operations.

41 The defendant is of the opinion that question 3 1s also imprecise and that the formulation
1s unfortunate. For the defendant. it is unclear what the person asking the question refers to by the
term “met the qualitative criteria the importer could lawfully imposc on dealers”. In any casc. the
EEA Agreement docs not impose on importers of cars a duty to conclude a contract with
companies wishing to become new car dealers in an area where there is room for several dealers.

42. Furthermore, Article 53(1) EEA may not be interpreted as also applying to situations in
which two parties are in negotiations without having completed them and where no contractual
relationship has been established and where no de facto business collaboration has been entered
into. either. or no implied agreement exists between the parties.
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34 Etter saksokers oppfatning kommer E@S-avtalen artikkel 53 nr 1 og reglene om sclektiv
distribusjon ikke til anvendelse 1 et tilfelle hvor en importer og den potensiclle forhandler ikke har
inngatt bindende avtale om ctablering av ¢t forhandlerforhold. De bestemmelser som er omtalt
sporsmalct er heller ikke generelt til hinder for at importerer av motorvogner velger sine
forhandlere pa grunniag av ikke-diskriminerende kvalitative kriterier for a sikre en rimelig
distribusjon av motorvognence og tjenester knyttet til dissc. herunder forutsetninger om hvem som
skal vacre aksjonacrer 1 forhandlerselskapet. og den narmere aksjcfordeling mellom aksjonarenc.

35. Saksokte hevder at det ctter norsk lov var et tidsrom med ¢t "opphold” fra 30 juni 1995
til 19 juli 1996, da forordningenc ble gjennomfort 1 norsk lov.

36. Saksokte cr av den oppfatning at presumpsjonsprinsippet ma gjore seg srlig sterkt
gjcldende 1 en situasjon der Norge kan bl domt for traktatbrudd pa grunn av manglende
gjcnnomforing og som kan skade politisk viktige tillitsforhold i forhold til EU. Saksekte hevder at
ct forsterket presumpsjonsprinsipp ogsa kan bascres pa lojalitetsplikten i artikkel 3 E@S.

37. Saksokte anser at det ut fra dettc ma vare mulig a avlede for norske domstoler. og i
samsvar med EUs rettsprinsipp om fortolkning i samsvar med dircktiver. en plikt til a fortolke
nasjonal lovgivning sa mye som mulig 1 samsvar med ikke-gjennomforte direktiver. [ E@S ma
denne plikten gjelde ikke bare med hensyn til direktiver. men ogsa med hensyn til forordninger.

38. Det ville vaere helt urimelig dersom avtaler mellom private parter som tidligere var
gyldige og 1 samsvar med gruppeunntaket. skulle kjennes ugyvldige og saledes ikke ha
rettsvirkning 1 tidsrommet fra 30 juni 1995 ul 19 juli 1996.

39. For saksokte cr det innlvsende at det 1 september 1995 ikke cksisterer noe forbud mot at
importorer av motorvogner velger forhandlere pa grunnlag av vilkar om hvem som skal vare
aksjonzrer 1 forhandlersclskapet. og den serlige aksjefordeligen blant dem. Hensynet til
harmonisering av bestemmelsene i EU med bestemmelsene 1 Det europeiske okonomiske
samarbeidsomrade pcker 1 retning av at gruppeunntaket 1 forordning 123/85 er blitt erstattet av
det nve gruppeunntaket 1 forordning 1475/95: dette gjelder ogsa for Norge.

40. Videre forbyr ikke E@S-avtalen cn importor og en ny. potensicll forhandler fra a avtale
at et vilkar for videre forhandlinger om fremtidig samarbeid er at eicren og daglig leder ikke skal
cic aksjer i konkurrerende virksomhet eller ikke skal engasjere seg 1 konkurrerende virksombhet.

4]1. Saksokte er av den oppfatning at sporsmal 3 ogsa er upresist. og at formuleringen er
uheldig. For saksokte cr det uklart hva personen som stiller sporsmalet mener med uttrykket
"fvlte de kvalitative kriteriene som importoren lovlig kunne sette til forhandlere”. Uansett
palegger ikke E@S-avtalen bilimportorer en kontraheringsplikt med selskaper som ensker a bl
nye bilforhandlere i et omrade der det er plass til flere forhandlere.

42. Videre kan ikke E@S-avtalen artikkel 53 nr 1 tolkes slik at den ogsd kommer til
anvendelse pa situasjoner hvor to parter er i forhandlinger uten & ha sluttfort disse og hvor det
ikke er etablert noe kontraktsforhold og hvor det heller ikke er inngétt noe faktisk
forretningssamarbeid eller foreligger noen underforstatt avtale mellom partene.
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43, For Opel it is not “an anti-competitive policy” to impose requirements to the effect that a
General Manager must have an ownership interest which is dominant and as strong as possible.
In the view of Opel, this requirement is economically important and legitimate. Furthermore, it is
capable of strengthening the economy and power of the dealers and thereby their competitiveness,
which serves consumers. Opel is of the view that the requirements help to build up the community
of interest between the ownership interests and management, and that this enhances the
dealerships’ economic basis, productivity, the technical and economic development of the
products and services, and that this is in the interest of consumers.

44, With respect to question 6 as well, the defendant’s comment is that the formulation of the
question is imprecise and hypothetical. No agreement has been entered into by the parties and it is
also an incorrect use of terminology to use the expression "condition". The essential point is that
the relevant factual and legal issue is not covered by question 6.

45, The defendant submits that Article 53(1) EEA, cf. (2), gives no authority to intervene in
a negotiation situation between two parties, so that a pre-condition in an offer from one party to
enter into an agreement may be viewed as unlawful with the consequence that the party in
question is legally bound to enter into an agreement without this condition.

46. The defendant has fundamental objections to the formulation of the questions and is of
the view that a number of them must be reformulated. In the view of the defendant, the questxons
1) b. and 2) b. should not be answered without further clarification from the plaintiff.

3. The Norwegian Government

47. The Norwegian Government concentrates its written observations on questions 1) ¢. and
2) c. and argues that no group exemption for distribution and servicing agreements existed in
Norwegian law in the period 1 July 1995 to 19 July 1996. This opinion is based on the fact that a
new act of Community law is not part of the EEA Agreement until the EEA Joint Committee has
decided that it is to be incorporated into the Agreement. A new act of Community law cannot be
made applicable to Norwegian nationals and enterprises until it has been implemented into
Norwegian law.

48. The principle that individuals and economic operators are not bound by obligations under
international law until these have been implemented in Norwegian law follows from the dualistic
system which is based on the Norwegian Constitution.

49. The Norwegian Government proposes to answer the above mentioned questions as
follows:

"The decision of the EEA Joint Committee No. 46/96 on the incorporation into the EEA
Agreement of Commission Regulation 1475/95 applied from 1 October 1995. The
individual EFTA States could however, for constitutional reasons, lay down
transitional measures for the period between 1 July 1995 and the date of adoption of
the decision, 19 July 1996. The individual EFTA states were thereby for constitutional
reasons free to delay the implementation of the Regulation, or to lay down national
adaptations to it, until 19 July 1996. Thus, it will be for the national court to interpret
national legislation implementing the Regulation and, on this basis, decide whether the
prohibition set out in Article 53, paragraph 1, of the EEA Agreement did exist in
Norwegian law in September 1995."
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43, For Opel er det ikke "en konkurransevridende policy” & stille krav om at en daglig leder
ma ha en eierinteresse som er dominerende og s sterk som mulig. Etter Opels syn er dette kravet
okonomisk viktig og legitimt. Videre vil det kunne styrke okonomien og slagkraften til
forhandlerne, og derved deres konkurranseevne, hvilket tjener forbrukerne. Opel er av den
oppfatning at kravene bidrar til & bygge opp interessefellesskapet mellom eierinteresser og
ledelse, og at dette styrker forhandlerens ekonomiske grunnlag, produktivitet, produktenes og
tjenestenes tekniske og skonomiske utvikling, og at dette er 1 forbrukernes interesse.

44, Ogsa med hensyn til spersmal 6 er saksektes kommentar at formuleringen av spersmalet
er upresis og hypotetisk. Det er ikke inngdtt noen avtale mellom partene, og det er ogsa en feil
begrepsbruk a bruke uttrykket "vilkar". Det vesentlige punkt er at det relevante faktiske og
rettslige spersmalet ikke dekkes av spersmal 6.

45. Saksekte hevder at E@S-avtalen artikkel 53 nr 1, jf. nr 2, ikke gir hjemmel til & gripe inn
1 en forhandlingssituasjon mellom to parter, slik at en forutsetning i et tilbud fra én part om a
innga en avtale kan anses som urettmessig, med den folge at den aktuelle part er rettslig bundet til
a inngé en avtale uten dette vilkar.

46. Saksekte har grunnleggende innvendinger mot formuleringen av spersmélene, og er av
den oppfatning at en rekke av dem ma omformuleres. Etter saksoktes syn ber spersmal 1) b. og
2) b. ikke besvares uten ytterligere klargjoring fra saksekers side.

3. Den norske regjering

47. Den norske regjering konsentrerer sine skriftlige saksfremstillinger om spersmalene 1) ¢
og 2) c, og hevder at det ikke fantes gruppeunntak for distribusjons- og serviceavtaler i norsk
lovgivning i tidsrommet 1 juli 1995 til 19 juli 1996. Dette synspunktet er basert pa det faktum at
en ny fellesskapsrettsakt ikke er en del av E@S-avtalen for E@S-komitéen har besluttet at den
skal inntas i Avtalen. En ny fellesskapsrettsakt kan ikke fa anvendelse for norske borgere og
foretak for den er gjennomfort i norsk lovgivning.

48, Prinsippet om at privatpersoner og skonomiske akterer ikke er bundet av forpliktelser 1
henhold til folkeretten for disse er gjennomfert i norsk lovgivning, felger av det dualistiske
systemet basert pa Norges Grunnlov.

49, Den norske regjering foreslar folgende svar pa ovennevnte spersmal:

"EQS-komitéens vedtak nr 46/96 om gjennomforing av kommisjonsforordning 1475/95
i EOS-avtalen, gjaldt fra | oktober 1995. De enkelte EFTA-statene kunne imidlertid av
Jorfamingsmessige grunner fastsette overgangsordninger for tidsrommet mellom 1 juli
1995 og den dato da vedtaket ble vedtatt, 19 juli 1996. De enkelte EFTA-stater sto
sdledes av forfatningsmessige grunner fritt til & utsette gjennomforing av forordningen,
eller til a fastsette nasjonale tilpasninger til den, til 19 juli 1996. Det vil sdledes veere
opp til den nasjonale domstol & fortolke nasjonal lovgivning om gjennomforing av
Jorordningen, og pa dette grunniag avgjore om forbudet nedfelt i EOS-avtalen artikkel
53 nr 1 eksisterte i norsk lovgivning i september 1995."
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4. The EFTA Surveillance Authority

50. The EFTA Surveillance Authority states that it will be for the national court, based on
the facts presented, to establish what content of the national law is applicable to the present case.
Furthermore, it will be for the national court to decide when an agreement has been entered into
and. if so. on what date.

51 According to the EFTA Surveillance Authority, an application for an individual
exemption under Article 53 (3) was not made by the parties.

52. Concerning the question whether negotiations about an agreement or an agreement to
enter into an agreement amount to an “agreement” within the meaning of Article 53(1) EEA, the
EFTA Surveillance Authority refers to the case law of the ECJ'* and comes to the conclusion that
unless a joint intention of the partics to conduct themselves in a specific way on the market is
established, there is no agreement within the meaning of Article 53(1) EEA.

53. If the parties. without having entered into an agreement, have initiated activity which
amounts to a “concerted practice”” within the meaning of Article 53(1), such activity could be
contrary to Article 53(1). Since the parties only seem to have reached the stage of negotiations.
no such co-ordination between the parties seems to have taken place.

54. Concerning the question whether a supplier could lay down conditions as to the structure
of the ownership of the dealership company without violating Article 53(1) regardless of the aim
or effects of the condition, the EFTA Surveillance Authority submits that the condition on a
certain shareholder structure would by itself in most cases amount to a restriction of competition
within the meaning of Article 53(1). In addition, the restrictive effect of such a condition seems to
be strengthened due to the nature of the business in question. In many cases. the establishment of
a dealership company would require a substantial amount of capital. which in turn. due to the
condition of a shareholder structure, may restrict potential dealers from applying for dealerships.
A dealership company will often not be able to finance the whole activity through loans, but will
have to have a certain amount of equity capital in order to obtain loans and thus to commence
business. Even if it were possible to start a new business without equity capital, national
legislation in many EEA States requires that economic activities may only be carried out if
certain requirements as to a minimum equity capital are fulfilled.

55. A condition on specific sharcholder structure may also imply a restriction on the
shareholder to sell his shares. If this condition implies that the owner or owners may only sell
their shares to the other owners of the dealership company, or only with the prior consent of the
supplier, such a condition may also imply certain foreclosure effects for new. potential dealers

since it may be difficult to enter the market through the acquisition of shares in already-existing
companies.

56. It seems that the requirement concerning a specific ownership structure is not a
qualitative requirement in the meaning of the Metro judgment of the ECJ and would thus, in most
cases, be a restriction within the meaning of Article 53(1).

Case 41/69 ACF Chemiefarma NV v Commission of the European Communities [1970] ECR
661; Case T-7/89 S.A. Hercules Chemicals N.V. v Commission of the European Communities
[1991] I ECR 1711; Case C-277/87 Sandoz prodotti farmaceutici SpA v Commission of the
European Communities [1990 | I ECR 45.

Case 48/69 Imperial Chemical Industries Ltd. v Commission of the European Communities
[1972 ] ECR 619.

31



Kapittel I1l. Avgjerelser av Domstolen: Sak E-3/97

4. EFTAs overvakningsorgan

50. EFTAs overvikningsorgan hevder at det er opp til den nasjonale domstol pa grunnlag av
de fremlagte fakta a fastsla hvilken del av den nasjonale lovgivning som far anvendelse 1 denne
saken. Videre vil det vaere opp til den nasjonalc domstol & avgjere nar en avtale er inngatt, og i sa
fall pa hvilken dato.

51 Ifelge EFTAs overvakningsorgan ble ikke en soknad om individuelt fritak etter artikkel
53 nr 3 fremsatt av partene.

52. Vedrorende spersmalet om hvorvidt forhandlinger om en avtale eller en avtale om a innga
en avtale utgjer en "avtale" i henhold til E@S-avtalen artikkel 53 nr 1, viser EFTAs
overvakningsorgan til EF-domstolens rettspraksis'>, og kommer til den konklusjon at med mindre
en felles intensjon fra partenes side om a opptre pa en bestemt mate pa markedet foreligger.
cksisterer det ingen avtale i henhold til E@S-avtalen artikkel 53 nr 1.

53. Dersom partene, uten a ha inngatt en avtale, har igangsatt virksomhet som utgjor cn
"samordnet opptreden"" i henhold til artikkel 53 nr 1. kan en slik virksomhet vacre i strid med
artikkel 53 nr 1. Siden partene bare synes a ha nadd forhandlingsstadiet. synes det ikke a ha
funnet sted en slik samordning mellom partene.

54. Vedrerende sporsmalet om hvorvidt en leverandor kan stille vilkdr om eierstrukturen 1
forhandlerselskapet uten a bryte artikkel 53 nr | uvansett vilkarets formal eller virkning, hevder
EFTAs overvakningsorgan at vilkaret om en bestemt aksjonarstruktur 1 de fleste tilfeller i scg
selv ville utgjere en begrensning av konkurransen i henhold til artikkel 53 nr 1. I tillegg synes den
begrensende virkning av et slikt vilkar a bli styrket pa grunn av vedkommende virksomhets natur.
I mange tilfeller ville opprettelsen av ct forhandlerselskap kreve en betydelig kapital, noc som 1
sin tur, pa grunn av vilkaret om en aksjonaerstruktur, ville kunne hindre potensielle forhandlere i a
soke om forhandlervirksomhet. Et forhandlerselskap vil ofte ikke veere 1 stand til a finansierc hele
virksomheten gjennom lan, men vil matte ha en viss storrelse pa egenkapitalen for & kunne fa lan
og saledes begynne virksomheten. Selv om det skulle vare mulig & begynne en ny virksomhet uten
egenkapital, krever nasjonal lovgivning i mange E@S-stater at skonomisk virksomhet kan utfores
bare dersom visse krav med hensyn til en minste egenkapital er oppfylt.

55. Et vilkir om en bestemt aksjonarstruktur kan ogsd innebare en begrensning i
aksjonaerens mulighet til & selge sine aksjer. Dersom dette vilkaret innebzrer at eieren eller eiernc
bare kan selge sine aksjer til de andre cierne i forhandlerselskapet, eller bare med forutgaende
samtykke fra leveranderen, ville et slikt vilkar ogsa kunne innebare visse utelukkelsesvirkninger
for nye, potensielle forhandlere, ettersom det vil kunne vaere vanskelig a komme inn pa markedct
gjennom tegning av aksjer 1 selskaper som allerede eksisterer.

56. Det synes som om kravet om en bestemt eierstruktur ikke er et kvalitativt krav etter EF-
domstolens dom i Merro, og vil séledes i de fleste tilfeller vaere en begrensning i henhold til
artikkel 53 nr 1.

- Sak 41/69 ACF Chemiefarma NV v Kommisjonen for De europeiske fellesskap [1970] ECR 661:
Sak T-7/89 S.4. Hercules Chemicals N.V. v Kommisjonen for De europeiske fellesskap [1991] 11
ECR 1711; Sak C-277/87 Sandoz prodotti farmaceutici SpA v Kommisjonen for De europeiske
Sfellesskap [1990] 1 ECR 45.

Sak 48/69 Imperial Chemical Industries Ltd. v Kommisjonen for De europeiske fellesskap [1972]
ECR619.
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57. Referring to the case law of the ECJ™, it is stated that the requirement “may affect trade”
is satisfied in the present case. It is not necessary to cstablish that the agreement has in fact
affected trade between Member States: it suffices to establish that the agreement is capable of
having such an effect. Furthermore, an effect on inter-State trade will normally be presumed
where the agreement directly relates to international transactions.

38. The EFTA Surveillance Authority is of the opinion that it will be for the national court to
consider whether an agreement is unlikely either to affect trade or to restrict competition to any
appreciable extent'’. Therefore, the national court has to identify the relevant market, i.e. the
product and geographical market in which the product competes'.

59. Having established the relevant product and geographical market, the national court will
have to consider whether the agreement affects trade and competition to any appreciable extent in
this market.

60. When assessing whether an agreement in a selective distribution system has an
appreciable effect on competition and trade, the national court will, firstly; have to consider
whether the agreement in its own right has an appreciable effect. If it does not, but the agreement
is a part of a network of similar agreements, the tests in Delimitis'” will have to be applied.

61. The EFTA Surveillance Authority takes the view that the requirement of a specific
ownership structure would, in most cases, regardless of the aim, be a restriction on competition
within the meaning of Article 53(1) in September 1995 and would thus be contrary to that article
if the agreement also appreciably affects trade and competition.

62. The requirement imposed on the owner and the General Manager not to own shares in
other companies retailing cars or companies owning parts of such undertakings seems to be a
restriction of competition within the meaning of Article 53(1) EEA because it restricts the owner
and General Manager from starting competing businesses themselves, since their influence over
another undertaking is limited if they are unable to be in a ownership position. Thus, it may be
assumed that the interest for these persons in starting up a new business would be reduced. The
condition on ownership in competing companies would also prevent other potential dealers from
getting access to qualified persons who could, in addition to providing capital, also bring valuable
knowledge of the trade into other potential dealer companies.

63. A condition to the effect that the General Manager or owners of car dealer companies
may not own parts in other competing companies is not a qualitative criterion within the meaning
of Metro, but amounts, regardless of the aim of the condition, to a restriction of competition
within the meaning of Article 53(1).

" Case 42/84 Remia BV and Others v. Commission of the European Communities [1985] ECR
2545; Case 19/77 Miller International Schallplatten GmbH v Commission of the European
Communities [1978] ECR 131; Case 172/80 Gerhard Ziichner v Bayerische Vereinsbank AG
[1981] ECR 2021.

15 Case 5/69 Franz Volk v Etablissements J. Vervaecke [1969] ECR 295.
16 See footnote 11.
v Case C-234/89 Stergios Delimitis v Henninger Brau AG {1991]  ECR 935.
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57. Under henvisning til EF-domstolens rettspraksis' hevdes det at kravet "kan pavirke
handelen" er oppfylt i denne sak. Det er ikke nedvendig 4 fastsla at avtalen faktisk har pavirket
handelen mellom medlemsstater; det er tilstrekkelig & fastsla at avtalen vil kunne ha en slik
virkning. Videre vil en virkning pa mcllom-statlig handel normalt presumercs der avtalen dirckte
angar internasjonale transaksjoner.

58. EFTAs overvdkningsorgan er av den oppfatning at det vil vaere opp til den nasjonalc
domstol & avgjere om det er usannsynlig at en avtale cnten pavirker handelen eller begrenscr
konkurransen i noen merkbar utstrckning'®. Den nasjonale domstol mi derfor identifiserc det
relevante markedet, dvs produktmarkedet og det geografiske markedet der produktet
konkurrerer'®.

59. Nar det relevante produktmarkedet og det geografiske markedet er fastsatt, vil den
nasjonale domstol matte vurdere om avtalen i noen merkbar utstrekning pavirker samhandelen og
konkurransen pa dette markedet.

60. Nar den nasjonale domstol skal vurdere om cn avtale 1 et selektivt distribusjonssystem
har en merkbar virkning p4 konkurranse og handel, vil nasjonale domstol for det forste matte ta 1
betraktning om avtalen i seg selv har en merkbar virkning. Dersom den ikke har det. men avtalen
er en del av et nettverk av lignende avtaler. vil testenc i Delimitis'’ métte anvendes.

61. EFTAs overvakningsorgan er av den oppfatning at kravet om en bestemt eierstruktur 1 de
fleste tilfeller og uavhengig av formalet. ville vare cn begrensning 1 konkurransen i henhold til
artikkel 53 nr 1 1 september 1995, og ville saledes vaere en overtredelse av denne artikkclen
dersom avtalen ogsa har en merkbar virkning pa samhandel og konkurranse.

62. Kravet som stilles til cicren og daglig leder om ikke a cic aksjer i andre selskaper som
forhandler biler, eller selskaper som eier andeler av slike foretak. synes a vaere en begrensning i
konkurransen 1 henhold til E@S-avtalen artikkel 53 nr 1. fordi den hindrer eieren og daglig leder i
4 starte konkurrerende virksomhet sclv. cttersom deres innflytelse pa ct annct forctak begrenses
dersom de ikke kan vare i en ciersituasjon. Saledes kan det antas at den interesse disse personene
har av & starte opp en ny virksomhet ville bli reduscrt. Vilkaret om eierskap i konkurrerende
selskaper ville ogsa hindre andre potensiclle forhandlere 1 a fa tilgang til kvalifiserte personer som
1 tillegg til & bidra med kapital, ogsa kunne bringe verdifull kunnskap om handelen inn 1 andre
potensielle forhandlerselskaper.

63. Et vilkar som har den virkning at daglig leder eller ciere 1 bilforhandlerselskaper ikke kan
eie andeler 1 andre, konkurrerende selskaper, er ikke et kvalitativt kriterium i henhold til Metro.
men utgjer, uansett formalet med vilkaret, en begrensning 1 konkurransen 1 henhold til artikkel 53
nrl.

1 Sak 42/84 Remia BV og andre v Kommisjonen for De europeiske fellesskap [1985] ECR 2545:
Sak 19/77 Miller International Schallplatten GmbH v Kommisjonen for De europeiske fellesskap
[1978] ECR 131; Sak 172/80 Gerhard Ziichner v Bayerische Vereinsbank AG [1981] ECR 2021.

15 Sak 5/69 Franz Volk v Etablissements J. Vervaecke [1969] ECR. 295.
Se fotnote 11.
17 Sak C-234/89 Stergios Delimitis v Henninger Brdau AG [1991] I ECR 935.
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64. Referring to the AEG'® judgment of the ECJ, the EFTA Surveillance Authority submits
that the refusal to admit potential dealers to selective distribution systems which exclude certain
qualified dealers is not a unilateral act, but falls to be examined under Article 53(1).

65. Reference is made to the Hasselblad' case in which the ECJ held that Article 85(1)
applies if the system restricts the number of dealers admitted. Hence, in order for a selective
distribution system not to fall within Article 53(1), all suitably qualified resellers must be
admitted to the system. Therefore, Article 53(1) is infringed if Opel denies access to potential
dealers which fulfil the qualitative criteria which Opel could lawfully set.

66. Following the case law of the ECJ, nullity as a civil law consequence of breaches of
Article 85(1) EC only applies to those provisions or features in the agreement or practice which
violate Article 85(1) EC and thus Article 53(1) EEA. The remaining provisions are unaffected by
the nullity sanction, provided they are severable from the rest of the agreement. The question of
severability 1s a matter to be decided by reference to the law applicable to the agreement or
practice in question. Accordingly, it will be for the national court, in light of the national
legislation, to decide on the question of severability.

67. The EFTA Surveillance Authority proposes answering the questions as follows:
"Questions 1(a), (b) and (c):

A requirement of a specific ownership structure in an agreement between a distributor
and a dealer of motor vehicles entered into in September 1995, would, regardless of the
aim, in most cases be a restriction on competition in the meaning of Article 53(1) and
thus be contrary to this article if the agreement also appreciably affects trade and
competition.

Questions 2(a), (b) and (c):

A clause in an agreement between a distributor and a dealer of motor vehicles entered
into in September 1995 which forbids the owners and the managing director from
owning shares in other car dealer companies, or companies which own such car dealer
companies is, regardless of its aim, contrary to Article 53(1) provided the agreement
appreciably affects competition and trade between the Contracting Parties.

See footnote 9.

19 Case 86/82 Hasselblad (GB) Limited v Commission of the European Communities [1984] ECR
883.
e See footnote 11.
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64. Ved 4 henvise til EF-domstolens dom i AEG.' hevder EFTAs overvikningsorgan at
nektelsen av & gi potensielle forhandlere adgang til selektive distribusjonssystemer som utelukker
visse kvalifiserte forhandlere ikke er en ensidig handling, men ma undersekes i henhold til artikkel
53 nrl.

65. Det vises til Hasselblad-saken,” hvor EF-domstolen fastslo at artikkel 85 nr 1 far
anvendelse dersom systemet begrenser antall forhandlere som far tilgang. For at et selektivt
distribusjonssystem ikke skal omfattes av artikkel 53 nr 1, ma derfor alle videreforhandlere med
egnede kvalifikasjoner fa tilgang til systemet. Det er derfor en overtredelse av artikkel 53 nr |
dersom Opel nekter adgang for potensielle forhandlere som oppfyller de kvalitative kriteriene som
Opel rettmessig kan stille opp.

66. Etter EF-domstolens rettspraksis™ folger ugyldighet som en sivilrettslig konsekvens av
brudd pa artikkel 85 nr 1 bare for de bestemmelsene eller sidene av avtalen eller den opptredenen
som er et brudd pa artikkel 85 nr 1 og saledes E@S-avtalen artikkel 53 nr 1. De gjenvarende
bestemmelsene bereres ikke av ugyldighetssanksjonen, forutsatt at de kan skilles ut fra resten av
avtalen. Spersmalet om utskillbarhet er et forhold som ma avgjeres med henvisning til den
lovgivning som gjelder for den aktuelle avtalen eller opptredenen. I samsvar med dette vil det
veere opp til den nasjonale domstol & avgjere spersmélet om utskillbarhet i lys av nasjonal
lovgivning.

67. EFTAs overvakningsorgan foreslar folgende svar pa spersmalene:
"Sporsmal 1 (a), (b) og (c):

Et krav om en bestemt cierstruktur i en avtale mellom en distributor og en forhandler
av motorvogner inngdtt i september 1995, ville, uansett formdl, i de fleste tilfeller vere
en begrensning i konkurransen i henhold til artikkel 53 nr 1, og sdledes veere i strid
med denne artikkelen dersom avtalen ogsd i merkbar grad pavirker samhandel og
konkurranse.

Sporsmal 2 (a), (b) og (c):

En klausul i en avtale mellom en distributer og en forhandler av motorvogner inngtt i
september 1995, som forbyr eierne og daglig leder & eie aksjer i andre
bilforhandlerselskaper, eller i selskaper som eier slike bilforhandlerselskaper, er
uansett formal i strid med artikkel 53 nr 1, forutsatt at avtalen i merkbar grad pavirker
konkurranse og samhandel mellom kontraherende parter.

Se fotnote 9.

Sak 86/82 Hasselblad (GB) Limited v Kommisjonen for De europeiske fellesskap [1984] ECR
883.

Se fotnote 11.
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Question 3:
According to Article 53(1) an importer of motor vehicles had in September 1995 an
obligation to enter into a dealership agreement with all who wished to become dealers

provided they met the qualitative criteria the importer lawfully could impose on such
dealers.

Question 4:

Negotiations about an agreement or an agreement lo enter into an agreement is not
tantamount to an “agreement " in the meaning of Article 53(1).

Question 5:
A refusal to accept a dealer into a selective distribution system falls to be examined

under Article 53(1) when that refusal can serve to enforce an anti-competitive policy or
contractual practice between the other existing dealers.

Question 6:

Article 53(2) applies to those provisions or features in the agreement which violate
Article 53(1) provided these parts of the agreement are severable from the rest of the

agreement.”
5. Commission of the European Communities
68. The Commission of the European Communities is of the opinion that a distinction has to

be drawn between the ownership structure itself and the requirement that Jan and Kristian Jaeger
dissolve any links with the Jeger group of companies. A clause requiring the General Manager of
a car dealership to hold 51% of the shares in the company holding the dealership does not in itself
constitute a restriction of competition. Such a clause ensures that no others have control of the
dealer chosen by the supplier.

69. The requirement to dissolve all links with the Jager group prevents Jan and Kristian
Jeeger from continuing to have a role or even a financial interest in the business carried on by the

group.

70. The Commission emphasizes that Article 53 EEA does not apply to the unilateral acts of
undertakings. Only in the hypothesis of a dominant position may a refusal to deal be regarded
ipso facto as an infringement of the competition rules. Such a refusal would only have an effect
on trade between EEA Contracting Parties if such clauses were included in all Opel’s dealership
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Sporsmal 3:

Ifolge artikkel 53 nr 1 hadde en importer av motorvogner i september 1995 c¢n
Jforpliktelse til a innga en forhandleraviale med alle som onsket G bli forhandlere,
Jorutsatt at de oppfylte de kvalitative kriteriene som importoren rettmessig kunne
palegge slike forhandlere.

Sporsmal 4:

Forhandlinger om en avtale eller en avtale om & inngd en avtale er ikke ensbetydende
med en "avtale" i henhold til artikkel 53 nr 1.

Sporsmadl 5:

Et avslag pa a godta en forhandler i et selektivt distribusjonssystem, ma undersokes i
henhold til artikkel 53 nr 1 ndr et slikt avsiag kan tjene til 4 underbygge en
konkurransbegrensende politikk eller avtalepraksis mellom de andre forhandlerne som
finnes.

Sparsmal 6:

Artikkel 53 nr 2 gjelder for de bestemmelsene i eller sidene av avtalen som er et brudd
pa artikkel 53 nr 1, forutsatt at disse delene av avtalen kan skilles ut fra resten av

avtalen."”
5, Kommisjonen for De europeiske fellesskap
68. Kommisjonen for De europeiske fellesskap er av den oppfatning at det er nedvendig a

trekke et skille mellom selve eierstrukturen og kravet om at Jan og Kiristian Jaeger loser opp alle
forbindelser med Jager-gruppen. En klausul som krever at daglig leder i et bilforhandlerselskap
skal eie 51% av aksjene i selskapet som innehar forhandlervirksomheten, utgjer ikke i seg selv en
begrensning i konkurransen. En slik klausul sikrer at ingen andre har kontroll over den
forhandleren som leveranderen har valgt.

69. Kravet om & oppheve alle forbindelser med Jaeger-gruppen, utelukker Jan og Kristian
Jaeger 1 & fortsette a ha en rolle eller til og med en skonomisk interesse i den virksomheten
konsernet driver.

70. Kommisjonen understreker at E@S-avtalen artikkel 53 ikke gjelder for ensidige
handlinger fra foretak. Bare i det hypotetiske tilfelle av en dominerende stilling kan det a gi avslag
pa a forhandle ipso facto anses som et brudd pa konkurransereglene. Et slikt avslag ville bare ha
virkning pa samhandelen mellom avtalepartene i E@S dersom slike klausuler var inkludert i alle
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agreements. The combined effect of such clauses in a host of contracts might amount to a
significant restriction”'.

71 The Commission states that the case law of the ECJ” on selective distribution
agreements is not of direct relevance to the present case. Opel does not operate a selective
distribution system which is open to all dealers who want to join the system. It operates a system
in which one dealer or a small number of dealers in each area are appointed.

72. Distribution agreements in the motor vehicle sector typically contain a number of
restrictions of competition. Nevertheless such agreements may be considered beneficial on the
ground that they contribute to efficient distribution of motor vehicles.

73. Referring to Regulation 123/85, Regulation 1475/95 and the Decision of the EEA Joint
Committee No. 46/96, the Commission assumes that there was a period from 1 July to 30
September 1995 in which no block exemption for motor vehicle distribution agreements was in
force in the EEA outside the European Community.

74. After the entry into force of Regulation 1475/95 in Norway, the transitional provision of
Article 7 would have had the effect of exempting the clause in question until 30 September 1996.

75. Unlike Regulation 123/85. for contracts entered into after 1 October 1995, Regulation
1475/95 does not authorize the imposition of a single make rule. The new regulation provides for
the possibility of multi-brand dealers, so long as different makes are sold in different premises
under different management.

76. The Commission considers that the condition of a distinct legal entity does not justify a
requirement that the shareholders of each legal entity must be different. A requirement to
eliminate all connections with the Jager group goes beyond what is necessary in order to establish
a distinct legal entity. Such a clause is no longer exempted by Regulation 1475/95. 1t is for the
nationalucourt to decide whether the remainder of the contract can stand by itself as a valid
contract™.

77. Concerning the question whether a contract may be found to have been concluded on 18
September 1995 and the question whether the defendant is under an obligation to enter into a
contract with the plaintiff on the terms agreed with the exception of the restrictive clause, the
Commission states that Regulation 1475/95 does not establish a code of provisions applicable to
motor vehicle distribution agreements™.

A Case 23/67 S.A. Brasserie de Haecht v Wilkin and Wilkin [1967] ECR 407; Case C-234/89
Stergios Delimitis v Henninger Brdu AG [1991] ECR 1-935; see also the third recital in the
Preamble to Regulation 1475/95.

See footnote 5.

3 See footnote 11 and Case 319/82 Société de vente de ciments v Kerpen & Kerpen [1983] ECR
4173,

= Case C-226/94 Grand Garage Albigeois SA and others v Garage Massol SARL [1996] ECR I-
651.
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Opels forhandleravtaler. Den samlede virkning av slike klausuler 1 en stor mengde kontrakter. vil
kunne utgjere en betydelig begrensning?' .

71 Kommisjonen hevder at EF-domstolens rettspraksis™ om selektive distribusjonsavtaler
ikke har direkte betydning for denne sak. Opel driver ikke et selektivt distribusjonssystem som cr
apent for alle forhandlere som onsker a bli med i systemet. Opel driver ct system der én eller ct
lite antall forhandlere i hvert omrade blir utnevnt.

72. Forhandleravtaler 1 motorvognbransjen inncholder vanligvis flere begrensninger |
konkurransen. lkke desto mindre kan slike avtaler anses gunstige fordi de bidrar til en effektiv
distribusjon av motorvogner.

73. Ved a henvise til forordning 123/85. forordning 1475 og E@S-komitéens vedtak nor
46/96, antar Kommisjonen at det var et tidsrom fra 1 juli til 30 september 1995 da det ikke var 1

kraft noe gruppeunntak for distribusjonsavtaler for motorvogner i E@S utenfor Det curopeiske
fellesskap.

74. Etter ikrafttredelsen av forordning 1475/95 1 Norge. ville overgangsbestemmelsen i
artikkel 7 ha hatt den virkning at denne klausulen ville vart unntatt til 30 september 1996.

75. Til forskjell fra forordning 123/85 tillater ikke forordning 1475/95 a palegge en regel om
et enkelt merke for kontrakter inngatt etter 1 oktober 1995. Den nye forordningen gjor det mulig

med forhandlere av flere merker. sa lenge forskjellige merker selges i forskjellige lokaler under
forskjellig ledelse.

76. Kommisjonen anser at vilkaret om et atskilt rettssubjekt ikke rettferdiggjor et krav om at
det md vere forskjellige aksjonarer i hvert av rettssubjektene. Et krav om a fierne alle
forbindelser med Jager-gruppen gar ut over det som er nodvendig for 4 kunne opprette ct atskilt
rettssubjekt. En slik klausul er ikke lenger unntatt ved forordning 1475/95. Det er opp til den

nasjonale domstol & avgjore om den gjenveaerende delen av kontrakten kan bli staende alenc som
en gyldig kontrakt®.

71. Vedrorende sporsmalet om hvorvidt en kontrakt kan sies 4 ha vert sluttet den 18
september 1995, og spersmalet om hvorvidt saksekte har en kontraheringsplikt med sakseker pa
de vilkdr som ble avtalt, med unntak av den begrensende klausulen, hevder Kommisjonen at

forordning 1475/95 ikke fastsetter en samling bestemmelser som gjelder for avtaler om
distribusjon av motorvogner.”*

2 Sak 23/67 S.A. Brasserie de Haecht vs Wilkin and Wilkin [1967] ECR 407; Sak C-234/89

Stergios Delimitis v Henninger Brau AG [1991] ECR 1-935. Se ogsd tredje henvisning i
preambelen til forordning 1475/95.

z Se fotnote 5.

» Se fotnote 11 og sak 319/82 Société de vente de ciments v Kerpen & Kerpen [1983] ECR 4173.

Sak C-226/94 Grand Garage Albigeois SA m fl v Garage Massol SARL [1996] ECR 1-651.
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78. Because of the possibility of exemption under Article 53(3) EEA, the Commission
considers that at the time of conclusion of the contract it is not possible to know with certainty
whether or not a restrictive clause will be considered capable of exemption. Therefore, a national
rule of contract law following which the contract between the parties was concluded without the
unlawful or void clause would not be applicable in the present case.

79. The Commission is of the view that the defendant is under an obligation to enter into a
contract only if it occupies a dominant position on the market in question.

80. The Commission proposes answering the questions as follows:

"Question 1:

A clause in a contract for the distribution of motor vehicles laying down requirements
Jfor the shareholder structure of the corporate entity which is to operate the dealership
is not restrictive of competition where it serves merely to identify the individuals with
whom the supplier has negotiated the dealership agreement and ensure that those
person[s] have effective control of the corporate entity.

Question 2:

A clause in a contract for the distribution of motor vehicles which prevents
shareholders in the corporate entity operating the dealership from holding ownership
interests in other companies which deal in motor vehicles or hold in their turn
ownership interests in such companies is restrictive of competition and is thus
prohibited by Article 53(1) of the EEA Agreement.

The prohibition in Article 53(1) may be declared inapplicable to certain restrictions of
competition by individual decision or by regulation.

Prior to 1 July 1995 an agreement containing a restrictive clause of the kind in
question was exempted from the prohibition by virtue of Commission Regulation No.
123/85. No general (block) exemption for restrictive clauses in contracts for the
distribution of motor vehicles existed in the EEA between 1 July and 30 September
1995. By virtue of Article 7 of Regulation 1475/95 an agreement containing a
restrictive clause of the kind in question entered into on or before 30 September 1995
was exempted from the prohibition for the period from 1 October 1995 to 30 September
1996. There is no block exemption for such a clause in a contract entered into on or
after 1 October 1995.

For the period from 1 July to 30 September 1995 and after 1 October 1996 it is open to
the parties to a contract containing such a clause to apply for individual exemption.

Question 3:

Article 53(1) of the EEA Agreement imposes no obligation on an importer of motor
vehicles to enter into a dealership agreement.
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78.

P4 grunn av muligheten for unntak i henhold til E@S-avtalen artikkel 53 nr 3, anser

Kommisjonen at det pa det tidspunkt kontrakten blir sluttet, ikke er mulig & vite med sikkerhet
hvorvidt en begrensende klausul kan anses & kvalifisere for unntak. En nasjonal avtalerettsregel.
som kontrakten mellom partene ble sluttet i henhold til uten den ulovlige eller ugyldige klausulen.
vil derfor ikke fa anvendelse 1 den foreliggende saken.

79.

Kommisjonen er av den oppfatning at saksokte bare har kontraheringsplikt dersom

vedkommende innehar en dominerende stilling i det aktuelle markedet.

80.

Kommisjonen foreslar a besvare sporsmalene pa folgende mite:
"Sporsmal 1:

En klausul i en kontrakt om distribusjon av motorvogner som stiller krav om
aksjoncerstrukturen i selskapsenheter som skal drive forhandlervirksomheten, er ikke
konkurransebegrensende ndr den bare har til hensikt d identifisere de privatpersonene
som leverandoren har forhandlet frem forhandleravtalen med, og sikrer at disse
personene har effektiv kontroll over selskapsenheter.

Sporsmal 2:

En klausul i en kontrakt om distribusjon av motorvogner som utelukker aksjoncerer i
selskapet som driver forhandlervirksomheten, i G ha cierinteresser i andre selskaper
som forhandler motorvogner eller som i sin tur har eierinteresser i slike selskaper. er
konkurransebegrensende og er sdledes forbudt etter EQJS-avtalen artikkel 53 nr 1.

Forbudet i artikkel 53 nr | kan ved enkeltvedtak eller ved forordning erkleeres d ikke
gjelde for visse begrensninger i konkurransen.

For 1 juli 1995 ble en aviale som inncholdt en begrensende klausul av den aktuelle
typen unntatt fra forbudet i henhold til kommisjonsforordning nr 123/85. Det fantes
ingen generelle (gruppe-) unntak for begrensende klausuler i kontrakter om
distribusjon av motorvogner i EAS mellom 1 juli og 30 september 1995. I henhold til
artikkel 7 i forordning 1475/95 var en aviale som inneholdt en begrensende klausul av
den aktuelle typen, som ble inngdtt pa eller for 30 september 1995, unntatt fra forbudet
i tidsrommet fra 1 oktober 1995 til 30 september 1996. Det finnes ingen gruppeunntak
Jor en slik klausul i en kontrakt som er inngatt pa eller etter I oktober 1995.

For tidsrommet fra 1 juli til 30 september 1995 og etter | oktober 1996 kan partene i
en kontrakt som inneholder en slik klausul soke om individuelt fritak.

Sporsmal 3:

EdS-avtalen artikkel 53 nr 1 pdlegger ikke en importor av motorvogner nocn
Sforpliktelse til & inngd en forhandleravtale.
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Question 4:

Article 53(1) is concerned with agreements; it lays down no rules for negotiations
which do not culminate in agreements.

Question 5:

Article 53 of the EEA Agreement does not apply to the unilateral acts of undertakings.
The fact that a restrictive clause in an agreement is similar to or reinforces restrictive
elements in other agreements is relevant in determining whether the restriction is an
appreciable one and whether it affects trade between Contracting Parties to the EEA
Agreement, so as to fall within the prohibition laid down in Article 53(1).

Question 6:

In accordance with Article 6(2) of Regulation 1475/95, which has effect from 1 October
1995 onwards, the inclusion in a contract for the distribution of motor vehicles of a
restrictive clause which is not expressly exempted by that regulation has the
consequence that all the restrictive clauses in the contract are void. It is for the
national court to determine whether those clauses are severable and whether there
remains a contract capable of execution.”

Carl Baudenbacher

Judge Rapporteur
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Sporsmal 4:

EdS-avtalen artikkel 53 nr 1 omhandler avialer; den fastsetter ikke noen bestemmelser
for forhandlinger som ikke forer frem til en avtale.

Sporsmal 5:

Artikkel 53 i EOS-avtalen gjelder ikke for ensidige handlinger fra foretak. Det faktum
at en begrensende klausul i en avtale svarer til eller styrker begrensende clementer i
andre avtaler, er av betydning for G avgjore om begrensningen er merkbar, og om den
pavirker handelen mellom avtalepartene i EQS-avtalen og pa den mdten omfattes av
Jorbudet nedfelt i EOS-avtalen artikkel 53 nr 1.

Sporsmal 6:

1 samsvar med artikkel 6 nr 2 i forordning 1475/95, som har virkning fra 1 oktober
1995 og fremover, har det d ta med en begrensende klausul som ikke eksplisitt er
unntatt fra denne forordningen, i en kontrakt om distribusjon av motorvogner. den
konsekvens at alle begrensende klausuler i kontrakten er ugyldige. Det er opp til den
nasjonale domstol & avgjore om disse klausulene kan skilles ut og hvorvidt det gjenstcr
en kontrakt som kan fullbyrdes."

Carl Baudenbacher
Saksforberedende dommer
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Case E-4/97

The Norwegian Bankers’ Assiociation

The EFTA Surveillance Authority,
Supported by The Kingdom of Norway

(State Aid - Action for annulment of a decision
of the EFTA Surveillance Authority — Admissibility)

Decision of the Court, 12 June 1998.......
Report for the Hearing............................

Summary of the Decision

1. It is the role of the EFTA
Surveillance Authority to monitor State
aid and react where appropriate in the
way set out in the EEA and Surveillance
and Court Agreements. The Court notes
that both the Association’s complaint
and the EFTA Surveillance Authority’s
decision appear to concern State aid
under Article 61 EEA. In the EFTA
Surveillance  Authority’s  decision,
Article 59(2) has been used to justify aid
which would otherwise be contrary to
Article 61, but that does not change the
nature of the case. The Association has
challenged the decision by presenting
arguments that fall under Article 36(1)
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of the Surveillance and Court
Agreement.

2. The case at hand must be viewed
as a State aid case to be dealt with
pursuant to Article 61 EEA and
Protocol 3 to the Surveillance and Court
Agreement. The EFTA Surveillance
Authority’s decision was taken without
Article 1(2) of Protocol 3 to the
Surveillance and Court Agreement being
applied. This means that no formal
notice was given to the parties
concerned to submit their comments,
even though the file of the case shows
that certain contacts had been made both
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with the Norwegian Government and
the Association.

3. The EFTA Surveillance
Authority has exempted the framework
conditions for Husbanken from the
application of the State aid rules of the
Agreement under Article 59(2) EEA.
The decision to close the file amounts to
a final assessment of the legality of State
aid to Husbanken. The system of State
aid control as provided for in the EEA
Agreement requires that the Court can
review a decision such as the one at
hand. Those intended to benefit from the
procedural guarantees in Article 1(2) of
Protocol 3 to the Surveillance and Court
Agreement may secure compliance
therewith only if they can challenge the
decision taken by the EFTA Surveillance
Authority before the Court.
Accordingly, it is reviewable.

4. Even in the absence of
provisions providing for a procedural
system for complaints regarding State
aid, an association’s involvement in the
proceedings  before  the  EFTA
Surveillance Authority, as in the case at
hand, may, in certain circumstances,
warrant standing for that association to
bring an action for annulment before the
Court. This is particularly so where the
association is, as a representative of its
members, at the origin of a complaint to
the EFTA Surveillance Authority, as is
the case here, and where its views were
heard during the procedure and
information was gathered from the State
in question regarding the complaint from
the Association and in particular as, in
the present case, where a decision
effectively is a decision not to object to
the State aid complained of.
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DECISION OF THE COURT
12 June 1998

(State Aid - Action for annulment of a decision
of the EFTA Surveillance Authority — Admissibility)

In Case E-4/97

Norwegian Bankers’ Association, represented by Counsel Mr Jonas W. Myhre,
Hjort Law Office, Oslo, Norway,

applicant,

EFTA Surveillance Authority, represented by Mr Hékan Berglin, Director of
the Legal and Executive Affairs Department, acting as Agent,

defendant,

supported by

The Kingdom of Norway, represented by the Office of the Attorney General
(Civil Affairs), Mr Ingvald Falch, acting as Agent, assisted by Mr Morten Goller,
acting as Co-agent,

intervener,

APPLICATION for a decision on the admissibility of an application brought
under Article 36 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice by the
Norwegian Bankers’ Association for annulment of the decision of 9 July 1997 of
the EFTA Surveillance Authority,
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THE COURT,

composed of: Bjern Haug, President, Thor Vilhjalmsson (Judge-Rapporteur) and
Carl Baudenbacher, Judges,

Registrar: Asle Aarbakke, Legal Secretary
having regard to the written pleadings of the parties and the intervener, and
having regard to the Report for the Hearing,

after hearing oral argument from the parties at the hearing on 30 April 1998 on
the question of admissibility,

gives the following

Decision

Factual background and proceedings before the Court

Den Norske Stats Husbank (The Norwegian State Housing Bank, hereinafter
“Husbanken™) is a State institution governed by Act No. 3 of 1 March 1946
relating to the Norwegian State housing bank, as amended (Lov om Den Norske
Stats Husbank). The role of Husbanken is, according to Section 1 of the Act,
inter alia to provide loans or loan guarantees in return for security in developed
property and to channel support from central and local government to housing
constructions and other housing projects.

By a letter of 7 November '1995, Den Norske Bankforening (the Norwegian
Bankers’ Association, hereinafter “the Association”), an interest organization
representing 26 commercial banks and mortgage companies in Norway, lodged a
complaint with the EFTA Surveillance Authority, asking that Authority to assess
whether the framework conditions for Husbanken were in conformity with the
Agreement on the European Economic Area (hereinafter “EEA”).

The Association’s complaint referred to Article 61 EEA on State aid as its legal
basis, contending that the arrangement distorted competition to the detriment of
credit institutions competing with Husbanken, and that the monopoly of
subsidized lending constituted an economic barrier to free trade in financial
services and affected cross-border trade. The Association further contended that
the arrangement went beyond what was required by the interests of the
population groups, which the subsidies targeted, and beyond the scope of
necessity implicit in Article 59 EEA regarding public undertakings.
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On 9 July 1997, the EFTA Surveillance Authority adopted Decision No. 177/97
COL, which concluded as follows:

“1. The complaint initiated by letter of 7 November 1995 (Doc. No. 95-
6439-4), concerning the framework conditions for the Norwegian State
Housing Bank and their compatibility with the provisions of the EEA
Agreement on State aid and competition, is closed without further action
by the Authority.

2. The Norwegian authorities, the complainant and the European
Commission shall be informed by means of a copy of this decision.”

By an application of 9 September 1997, the Association brought an action before
the EFTA Court under Article 36 of the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of Justice (hereinafter
“Surveillance and Court Agreement”) for annulment of that decision.

The application is based on the grounds that the EFTA Surveillance Authority did
not commence formal proceedings concerning State aid; that the EFTA
Surveillance Authority infringed essential procedural requirements by not
providing adequate reasons as required by Article 16 of the Surveillance and
Court Agreement; and, finally, that the EFTA Surveillance Authority wrongfully
interpreted and applied Article 59(2) EEA.

Pursuant to Article 36 of Protocol 5 to the Surveillance and Court Agreement
(hereinafter “Statute of the EFTA Court”), the Norwegian Government lodged an
Application for Intervention in support of the EFTA Surveillance Authority. By a
letter of 14 January 1998, the Court informed the Government of its decision to
allow the intervention. A Statement in Intervention was received at the Court
Registry on 6 February 1998.

On 9 December 1997, the EFTA Surveillance Authority lodged at the Court
Registry a Request for a decision on the admissibility in accordance with Article
87 of the Rules of Procedure of the EFTA Court. The Association lodged a
statement to that request on 2 February 1998.

On the basis of a preliminary report of the Judge-Rapporteur and with reference
to Article 87(4) of the Rules of Procedure, the Court decided that an oral hearing
would be held on the request for a decision on admissibility, as a preliminary
issue.

Form of decision sought by the parties as regards admissibility of the application

The EFTA Surveillance Authority requests the Court to dismiss the application as
inadmissible and order the Association to pay the costs.
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The Norwegian Government, as intervener, supports the EFTA Surveillance
Authority’s claims and asks the Court to dismiss the application as inadmissible.

The Association asks the Court to declare the application admissible and order
the EFTA Surveillance Authority to bear the costs.

At this stage of the proceedings, the Court will rule on the admissibility of the
application lodged by the Association. Consequently, the Court must rule on the
reviewability of the decision made by the EFTA Surveillance Authority on 9 July
1997 as well as on the question of whether the Association has locus standi in the
present case.

Reviewability

The EFTA Surveillance Authority submits that the case concerns an application
for annulment of a decision rejecting a complaint about an alleged failure by
Norway to comply with Article 59 EEA, read in conjunction with other
provisions of the EEA Agreement, notably Article 61 EEA, through the
framework conditions it has in place for Husbanken. The EFTA Surveillance
Authority submits that it was called upon by the complainant to take appropriate
measures against Norway under Article 59(3) EEA. Accordingly, the contested
decision is not a measure subject to review under Article 36(2) of the
Surveillance and Court Agreement, see, with respect to the corresponding
provision in Article 173(4) EC, Case T-32/93 Ladbroke v Commission [1994]
ECRII-1015.

At the oral hearing, the EFTA Surveillance Authority emphasized that, in
determining admissibility, the nature of the complaint and the contested decision
should be the decisive factors. The EFTA Surveillance Authority submits that the
complaint concerned the very framework within which Husbanken operated,
raising issues about essential elements of the policy pursued and the
organizational structure for the implementation of the policy, rather than any
measures taken by Husbanken acting on its own as a competitor on the market.
Further, although the complainant alleged illegal State aid, nothing in the
complaint suggested that aid was being given in excess of what was necessary for
fulfilment of tasks entrusted to Husbanken, and the complainant noted that the
complaint should be viewed in a broader context than that involving State aid.

The Norwegian Government supports the view of the EFTA Surveillance
Authority to the effect that only Article 59(3) EEA provided the appropriate
procedure for assessment of the complaint, as the initial complaint concerned the
framework conditions of a public undertaking.
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The Association argues that Protocol 3 to the Surveillance and Court Agreement
sets out the procedural context for the present case. The Protocol is applicable to
complaints involving public undertakings which may benefit from the exception
under Article 59(2) EEA. The Association refers to Case C-387/92 Banco
Exterior de Esparia [1994] ECR 1-877 and Case T-106/95 FFSA and others v
Commission [1997] ECR 11-229.

At the oral hearing, the Association emphasized that the background to the
application was that the EFTA Surveillance Authority had reached a formal,
reasoned decision, which established State aid in contravention of Article 61
EEA, but subject to the derogation in Article 59(2) EEA, and that the decision
was taken at a preliminary stage, without a formal procedure being undertaken.
The Association argues that the decision to close the case without further action
is a reviewable measure, first, because the procedure under Article 1(2) of
Protocol 3 was not carried out and, secondly, because the decision is a final
assessment of the legality of the State aid provided to Husbanken.

The Association argues that, since the decision by the EFTA Surveillance
Authority is to be viewed as a failure to open formal proceedings, the
reviewability of the decision follows from Case C-198/91 Cook v Commission
[1993] ECR 1-2487. The review by the Court is all the more warranted in this
case, as incomplete facts and insufficient answers from Norwegian authorities
ought to have given rise to serious difficulties in determining whether the
derogation under Article 59(2) EEA was applicable and, consequently, whether
the aid in question was compatible with the EEA rules.

The Association further contends that the decision is a final assessment of the
case with definitive legal effects and is to be considered a reviewable measure.
Reference is made to FFSA and others v Commission (cited above) and Case C-
313/90 CIRFS and others v Commission [1993] ECR I-1125 (see paragraph 27),
in which a decision by the Commission not to commence the procedure under
Article 93(2) EC was considered to be a final decision and not only a preparatory
measure and therefore reviewable under Article 173 EC.

In answer to this, the EFTA Surveillance Authority submits that the application
for annulment is inadmissible even if the decision is viewed as a decision under
Protocol 3 to the Surveillance and Court Agreement. Where existing aid is found
not to be compatible with the EEA Agreement, Article 1 of Protocol 3 obliges the
EFTA Surveillance Authority to propose appropriate measures to the State
concerned before it proceeds with a formal investigation and decision on the
matter. The contested decision would therefore have implied a refusal to propose
appropriate measures to Norway under Article 1 of the Protocol, a decision
which is not reviewable, see Case T-330/94 Salt Union v Commission [1996]
ECR 1I-1475, where, in the context of the corresponding provision of Community
law, the Court of First Instance of the European Communities (hereinafter “CFI”)
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held that a refusal by the Commission to propose such measures under Article
93(1) EC is not an act which can be challenged under Article 173 EC.

At the oral hearing, the EFTA Surveillance Authority further stressed that
different procedural rules apply to new and altered aid under Article 1(3), cf.
Axticle 1(2) of Protocol 3, as compared with existing aid, such as in the present
case, under Article 1(1), cf. Article 1(2) of Protocol 3, and that case law of the
ECJ and CFI was of limited guidance, as every case referred to by the
Association was distinguishable from the present case on its merits.

The Court must rule on the question of whether it is possible for a private
organization to challenge before it a decision which concerns the framework
conditions for Husbanken, a public institution which is at the centre of the public
policy on housing in Norway.

It is the role of the EFTA Surveillance Authority to monitor State aid and react
where appropriate in the way set out in the EEA and Surveillance and Court
Agreements. The Court notes that both the Association’s complaint and the
EFTA Surveillance Authority’s decision appear to concern State aid under Article
61 EEA. In the EFTA Surveillance Authority’s decision, Article 59(2) has been
used to justify aid which would otherwise be contrary to Article 61, but that does
not change the nature of the case. The Association has challenged the decision by
presenting arguments that fall under Article 36(1) of the Surveillance and Court
Agreement.

With respect to the procedures to be followed, the Court finds that the case must
be viewed as a State aid case to be dealt with pursuant to Article 61 EEA and
Protocol 3 to the Surveillance and Court Agreement. The EFTA Surveillance
Authority’s decision was taken without Article 1(2) of Protocol 3 to the
Surveillance and Court Agreement being applied. This means that no formal
notice was given to the parties concerned to submit their comments, even though
the file of the case shows that certain contacts had been made both with the
Norwegian Government and the Association.

Even if the Court does not have to rule at this stage on whether that procedure
was essential in the present case, it would seem to be so, taking into account the
complicated nature of the case. The EFTA Surveillance Authority has exempted
the framework conditions for Husbanken from the application of the State aid
rules of the Agreement under Article 59(2) EEA. The decision to close the file
amounts to a final assessment of the legality of State aid to Husbanken. The
system of State aid control as provided for in the EEA Agreement requires that
the Court can review a decision such as the one at hand. Those intended to
benefit from the procedural guarantees in Article 1(2) of Protocol 3 to the
Surveillance and Court Agreement may secure compliance therewith only if they
can challenge the decision taken by the EFTA Surveillance Authority before the
Court. Accordingly, it is reviewable, see most recently Case C-367/95P
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Commission and others v Chambre Syndicale Nationale des Entreprises de
Transport de Fonds et Valeurs (Sytraval) and Brinks's France SARL, Judgment
of 2 April 1998 (not yet reported), at paragraph 47.

Locus standi

The Association refers to Joined Cases T-447/93, T-448/93 and T-449/93, AITEC
and others v Commission [1995] ECR 11I-1971, and Case C-169/84, COFAZ v
Commission [1986] ECR 391, to the effect that a decision to find an aid
compatible with the Treaty leaves intact all the effects of the contested aid which
the applicant sought to abolish or amend and is therefore of direct concern to the
applicant. The Association further claims that it is individually concerned, as it
meets both of two alternative criteria, i.e. has itself particular interest and
represents members who could have brought an admissible action.

The EFTA Surveillance Authority has stressed that case law establishing the
direct and individual concern of individuals or associations is limited to situations
where there is a homogeneous and limited group of competitors, operating in a
narrow and well-defined market (see Joined Cases T-447/93, T-448/93 and T-
449/93, AITEC and others v Commission, cited above, and Case T-266/94,
Skibsveerfiforeningen and others v Commission [1996] ECR 11-1399, or where an
association has a particular interest in the market sector (see Case E-2/94,
Scottish Salmon Growers v EFTA Surveillance Authority [1994-1995] Report of
the EFTA Court 59). The EFTA Surveillance Authority contends that the
Association has no particular interest in the housing sector at which the State
funds involved are targeted, and that the market is characterized by a great
number of players and different categories of players.

At the oral hearing, the Norwegian (Government emphasised that mortgage
housing loans were also provided by a large number of Savings banks, which are
not members of the Association, and that these banks held a larger market share
in this market than the members of the Association. The Norwegian Government
estimated the market share of Husbanken in this market to be 14-15%.

The Court notes that, according to the case law of the Court of Justice of the
European Communities and the Court of First Instance, “parties concerned”
within the meaning of Article 93(2) EC are those persons, undertakings or
associations whose interests might be affected by the grant of an aid, in particular
competing undertakings and trade associations, see Case C-225/91 Matra v
Commission [1993] ECR 1-3202, at paragraph 18, Case C-328/82 Intermills v

Commission [1984] ECR 3809, at paragraph 16 and Case C-198/91 Cook v
Commission (cited above).
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The cited judgments are a specific enunciation of a consistent application of
Article 173 EC, whereby persons other than those to whom a decision is
addressed may claim to be concerned within the meaning of that provision only if
the decision affects them by reason of certain attributes which are peculiar to

them, or by reason of circumstances in which they are differentiated from all
other persons.

The Court further notes that the Association emphasizes the competitive
disadvantage of its members with regard to first priority mortgage loans, a
disadvantage which, according to the Association, is attributable directly to the
subsidies channelled through Husbanken. The complaint to the EFTA

Surveillance Authority, the investigation of which culminated in the disputed
decision, also emphasized this issue.

It is not for the Court to make a definitive finding at the present stage on the
competitive relationship between the banks and mortgage companies represented
by the Association and Husbanken, nor on their market share in providing first
priority loans and other mortgage loans on the Norwegian market. It is sufficient
to note that the Court finds that the Association has shown that the decision of
the EFTA Surveillance Authority may affect the legitimate interests of the
members of the Association, by affecting their position on the market.

Further, the Court is of the opinion that even in the absence of provisions
providing for a procedural system for complaints regarding State aid, an
association’s involvement in the proceedings before the EFTA Surveillance
Authority, as in the case at hand may, in certain circumstances, warrant a
standing for that association to bring an action for annulment before the Court.
This is particularly so where the association is, as a representative of its
members, at the origin of a complaint to the EFTA Surveillance Authority, as is
the case here, and where its views were heard during the procedure and
information was gathered from the State in question regarding the complaint from
the Association (see in particular Case C-169/84, COFAZ v Commission, cited
above). This may equally apply at the earlier stages of the procedure (see Case C-
367/95 P, Commission and others v Sytraval and Brinks’s France SARL, cited
above) and in particular as, in the present case, where a decision effectively is a
decision not to object to the State aid complained of.

The Court finally notes that in circumstances such as in the case at hand, any
other conclusion would presumably preclude judicial review of the decision of
the EFTA Surveillance Authority under Article 36 of the Surveillance and Court
Agreement and would thus deprive the Court of its powers to exercise its

functions of judicial control (see Case E-2/94, Scottish Salmon Growers v EFTA
Surveillance Authority, cited above).

The Court has decided to reserve its decision on costs until its final judgment.
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On those grounds,

THE COURT,

before giving judgment on the substance of the case, hereby:

1. Declares that the application is admissible;

2, Reserves the decision on costs.

Bjern Haug Thor Vilhjalmsson Carl Baudenbacher

Delivered in open court in Luxembourg on 12 June 1998.

Asle Aarbakke Bjeom Haug
Registrar President
Legal Secretary
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REPORT FOR THE HEARING
in Case E-4-97

Admissibility

- Revised -

DIRECT ACTION brought under Article 36 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice by the Norwegian Bankers’
Association for annulment of the decision of 9 July 1997 of the EFTA Surveillance Authority.

Norwegian Bankers’ Association

v
EFTA Surveillance Authority

L Facts and procedure

L. By a letter of 7 November 1995, Den Norske Bankforening (the Norwegian Bankers’

Association, hereinafter variously “NBA” and “the Association”) lodged a complaint with the
EFTA Surveillance Authority asking the Authority to assess whether the framework conditions
for Husbanken (The Norwegian State Housing Bank) were in conformity with the Agreement on
the European Economic Area (“EEA”). NBA’s complaint was based on Article 61 EEA on State
aid contending that the arrangement distorted competition to the detriment of credit institutions
other than Husbanken and that the monopoly of subsidized lending constituted an economic
barrier to free trade in financial services and affected cross-border trade. NBA further contended
that the arrangement went beyond what was required by the interests of the population groups
which the subsidies targeted, and beyond the scope of necessity implicit in Article 59 EEA
regarding public undertakings.

2. On 9 July 1997, the EFTA Surveillance Authority adopted the following decision: “The
complaint initiated by letter of 7 November 1995 (Doc. No. 95-6439-A), concerning the
framework conditions for the Norwegian State Housing Bank and their compatibility with the
provisions of the EEA Agreement on State aid and competition, is closed without further action
by the Authority.” NBA was informed of the decision by means of a copy, in accordance with the
decision which stipulated the following: “The Norwegian authorities, the complainant and the
European Commission shall be informed by means of a copy of this decision.”

3. By an application of 9 September 1997, received at the Court Registry on the same day,
NBA brought an action under Article 36 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice (“Surveillance and Court
Agreement”) for annulment of the above-mentioned decision. The application is based on the
grounds that the EFTA Surveillance Authority did not commence formal proceedings concerning
State aid; that the EFTA Surveillance Authority infringed essential procedural requirements by
not providing adequate reasons as required by Article 16 of the Surveillance and Court
Agreement; and, finally, that the EFTA Surveillance Authority wrongfully interpreted and applied
Article 59(2) EEA.
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4, Pursuant to Article 36 of Protocol 5 to the Surveillance and Court Agreement (“Statute
of the EFTA Court™) the Norwegian Government lodged an application to intervene in support of
the EFTA Surveillance Authority. The Application for Intervention and Written Observations
were received at the Court Registry on 24 November 1997. By a letter of 14 January 1998, the
Court informed the Norwegian Government of its decision to allow the intervention. A Statement
in Intervention was received at the Court Registry on 6 February 1998.

5. On 9 December 1997, the EFTA Surveillance Authority lodged at the Court Registry a
request for a decision on admissibility pursuant to Article 87 of the Rules of Procedure of the
EFTA Court. NBA lodged a statement to that request on 2 February 1998.

6. Pursuant to Article 20 of the Statute of the EFTA Court, the Commission of the

European Communities submitted its written observations, received at the Court Registry on 19
December 1997.

7. On the basis of a preliminary report of the Judge-Rapporteur and with reference to
Article 87(4) of the Rules of Procedure, the Court decided that an oral hearing would be held on
the request for a decision on admissibility, as a preliminary issue.

IL. Form of order sought by the parties as regards admissibility of the Application

8. The claims of the EFTA Surveillance Authority in the request for a decision on the
admissibility are that the Court should:

- dismiss the application as inadmissible;
- order NBA to pay the costs.

9. The Norwegian Government, as intervener, supports the EFTA Surveillance Authority’s
claims and asks the Court: .

- principally, to dismiss the application as inadmissible.

10. The claims of NBA as regards admissibility are that the Court should:
- declare the application admissible;
- order the EFTA Surveillance Authority to bear the costs.

I11. Legal background

The EEA Agreement
11. Article 59 EEA provides:

“1. In the case of public undertakings and undertakings to which EC Member States or
EFTA States grant special or exclusive rights, the Contracting Parties shall ensure that
there is neither enacted nor maintained in force any measure contrary to the rules

contained in this Agreement, in particular to those rules provided for in Articles 4 and
53 to 63.
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2. Undertakings entrusted with the operation of services of general economic interest
or having the character of a revenue-producing monopoly shall be subject to the rules
contained in this Agreement, in particular to the rules on competition, in so far as the
application of such rules does not obstruct the performance, in law or in fact, of the
particular tasks assigned to them. The development of trade must not be affected to
such an extent as would be contrary to the interests of the Contracting Parties.

3. The EC Commission as well as the EFTA Surveillance Authority shall ensure within
their respective competence the application of the provisions of this Article and shall,
where necessary, address appropriate measures to the States falling within their
respective territory. "

12. Article 61(1) and (2) EEA provides:

“l1. Save as otherwise provided in this Agreement, any aid granted by EC Member
States, EFTA States or through State resources in any form whatsoever which distorts
or threatens to distort competition by favouring certain undertakings or the production
of certain goods shall, in so far as it affects trade between Contracting Parties, be
incompatible with the functioning of this Agreement.

2. The following shall be compatible with the functioning of this Agreement:

(@) aid having a social character, granted to individual consumers, provided that
such aid is granted without discrimination related to the origin of the products
concerned;

() aid to make good the damage caused by natural disasters or exceptional
occurrences;

(c) aid granted to the economy of certain areas of the Federal Republic of
Germany affected by the division of Germany, in so far as such aid is required in order
to compensate for the economic disadvantages caused by that division.”

The Surveillance and Court Agreement

13. Article | of Protocol 3 to the Surveillance and Court Agreement, on the functions and
powers of the EFTA Surveillance Authority in the field of State aid reads as follows:

“l. The EFTA Surveillance Authority shall, in co-operation with the EFTA States, keep
under constant review all systems of aid existing in those States. It shall propose to the
latter any appropriate measures required by the progressive development or by the
functioning of the EEA Agreement.

2. If, after giving notice o the parties concerned to submit their comments, the EFTA
Surveillance Authority finds that aid granted by an EFTA State or through EFTA State
resources is not compatible with the functioning of the EEA Agreement having regard
to Article 61 of the EEA Agreement, or that such aid is being misused, it shall decide
that the EFTA State concerned shall abolish or alter such aid within a period of time to
be determined by the Authority.
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If the EFTA State concerned does not comply with this decision within the prescribed
time, the EFTA Surveillance Authority or any other interested EFTA State may, in
derogation from Articles 31 and 32 of this Agreement, refer the matter to the EFTA
Court directly.

On application by an EFTA State, the EFTA States may, by common accord, decide
that aid which that State is granting or intends to grant shall be considered to be
compatible with the functioning of the EEA Agreement, in derogation from the
provisions of Article 61 of the EEA Agreement, if such a decision is justified by
exceptional circumstances. If, as regards the aid in question, the EFTA Surveillance
Authority has already initiated the procedure provided for in the first subparagraph of
this paragraph, the fact that the State concerned has made its application to the EFTA
States shall have the effect of suspending that procedure until the EFTA States, by
common accord, have made their attitude known.

If, however, the EFTA States have not made their attitude known within three months of
the said application being made, the EFTA Surveillance Authority shall give its
decision on the case.

3. The EFTA Surveillance Authority shall be informed, in sufficient time to enable it to
submit its comments, of any plans to grant or alter aid. If it considers that any such
plan is not compatible with the functioning of the EEA Agreement having regard fo
Article 61 of the EEA Agreement, it shall without delay initiate the procedure provided
Jor in paragraph 2. The State concerned shall not put its proposed measures into effect
until this procedure has resulted in a final decision.”

Iv. Submissions of the parties and the intervener regarding admissibility

1. Reviewability of the decision

14. The EFTA Surveillance Authority submits that the case concerns the application for
annulment of a decision rejecting a complaint concerning an alleged failure by Norway to comply
with Article 59 EEA, in conjunction with other rules of the Agreement, notably Article 61 EEA.
The Authority has thus been called upon to take appropriate measures against Norway under
Article 59(3) EEA.

15. The EFTA Surveillance Authority submits that considerations underlying the settled case
law of the European Court of Justice (“ECJ”) regarding Article 169 EC, which has established
that the Commission enjoys absolute discretion in deciding whether or not to initiate infringement
procedures and that a refusal to do so is not subject to judicial review, apply with equal force to a
rejection of a complaint requesting measures to be taken under Article 90(3) EC. This is further
supported by the decision of the Court of First Instance (“CFI”) in Case T-32/93 Ladbroke v
Commission [1994] ECR 1I-1015, and the opinion of Advocate General Cosmas in Joined Cases
C-359/95 P and C-379/95 P Commission and France v Ladbroke Racing Ltd., opinion of 13
May 1997. .

16. These considerations are equally valid in the context of Article 59 EEA. Accordingly, the

contested decision is not a measure subject to review under Article 36(2) of the Surveillance and
Court Agreement.
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17. Were the Authority’s rejection of the complaint to be viewed as a decision under Protocol
3 to the Surveillance and Court Agreement, and not under Article 59(3) EEA, the EFTA
Surveillance Authority submits that the application for annulment would be inadmissible under
that scenario as well. The aid has to be considered existing aid within the meaning of Article
61(1) EEA, and this includes both the provisions on the funding of Husbanken, which pre-date
the entry into force of the EEA Agreement, and the amendments introduced on 1 January 1996.
The EFTA Surveillance Authority submits that it is not explicitly contested by the Association
that the aid is to be regarded as existing aid.

18. The EFTA Surveillance Authority argues that where existing aid is found not to be
compatible with the EEA Agreement, before the Authority proceeds with a formal investigation
and decision on the matter, Article | of Protocol 3 obliges the EFTA Surveillance Authority to
propose appropriate measures to the State concerned. The contested decision would therefore
have implied a refusal to propose appropriate measures to Norway under Article 1 of the
Protocol. The EFTA Surveillance Authority refers to a judgment of the CFI in Case T-330/94
Salt Union v Commission [1996] ECR 11-1475, in the context of the corresponding provision of
Community law, Article 93(1) EC, where the Court held that a refusal by the Commission to
propose such measures is not an act which can be challenged under Article 173 EC.

19. The Norwegian Government supports the view of the EFTA Surveillance Authority to
the effect that Article 59(3) EEA is the appropriate basis for the EFTA Surveillance Authority’s
decision. Stressing that Article 59 EEA constitutes a specialized regime for public undertakings,
the Government finds that Article 59(3) EEA establishes a particular system of monitoring State
obligations with regard to public undertakings and that this procedure is the only appropriate
procedure, since Article 59(3) EEA is the only provision preparing for the full assessment by the
EFTA Surveillance Authority of all relevant facts and circumstances. The Government further
submits that, under Article 59(3) EEA, the EFTA Surveillance Authority enjoys broad discretion
in deciding whether or not to initiate infringement proceedings. The Government refers to Case C-
107/95 P Bundesverband der Bilanzbuchhalter v Commission [1997] ECR 1-947, in this
respect, stressing, that no exceptional circumstances are present in the case at hand.

20. The Norwegian Government submits that neither the aim nor the means of the housing
policy was altered in 1996, but rather the technical system for fixing the low interest rate was
adjusted. Such a technical adjustment does not, in the view of the Government, bring the casc
within the scope of the notification procedure in Article 1(3) of the Protocol.

21. NBA makes reference to the procedure chosen by the Authority when examining the
complaint. NBA submits that the EFTA Surveillance Authority has misinterpreted the complaint,
its own decision and the procedural context in interpreting the complaint as a request to take a
measure under Article 59(3) EEA. In the view of NBA, the complaint concerned alleged illegal
State aid in contravention of Article 61 EEA, to which the derogation in Article 59(2) EEA was
not applicable.

22. The exemption in Article 59(2) EEA, which corresponds to Article 90(2) EC, is an
exemption from the rules of the EEA Agreement and must be applied in connection with other
rules in the Agreement. NBA argues that there is no specific “Article 59(2) procedure”, but the
procedural requirements follow from the provisions to which Article 59(2) EEA is connected, in
State aid cases Protocol 3 to the Surveillance and Court Agreement, and refers to Case T-106/95
FFSA and others v Commission [1997] ECR 11-229. Further, the applicability of Article 61 EEA
is explicitly stated in “Procedural and Substantive Rules in the Field of State aid” (OJ L 113/19,
4 May 1994) adopted by the Authority on 19 January 1994, paragraphs 20.2 and 20.6.
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23. According to NBA, the aid in the present case is “new aid” within the meaning of Article
1(3) of Protocol 3. However, NBA submits that the difference between existing aid and new aid
has no legal relevance when considering whether the decision is a reviewable measure. Regardless
of an extra preparatory stage in the case of existing aid, i.c. the proposal of appropriate measures
to a Member State, NBA submits that nothing in the wording of Article 1(1) compared to Article
1(3) and 1(2) suggests a different supervisory obligation for the EFTA Surveillance Authority.
Nor is this supported by case law. In both instances the objective is to arrive at a final decision of
the compatibility of the State aid in question.

24. The EFTA Surveillance Authority chose to take a decision at the first stage of the
proceedings, with the effect of a final decision. NBA argues that this makes the contested decision
a reviewable measure, first because the procedure under Article 1(2) of Protocol 3 was not

opened and, secondly, because the decision is a final assessment of the legality of State aid to
Husbanken.

25. Viewed as a failure to open formal proceedings, the reviewability of the decision follows
from Case C-198/91 Cook v Commission [1993] ECR 1-2487. The review by the Court is the
more warranted in this case as incomplete facts and insufficient answers from Norwegian
authorities ought to have given rise to serious difficulties in determining whether the derogation
under Article 59(2) EEA was applicable and, consequently, whether the aid in question was
compatible with the EEA rules.

26. NBA distinguishes the case at hand from Salt Union v Commission (cited above)
empbhasizing that the explicit request in that case was to propose appropriate measures pursuant
to Article 93(1) EC. NBA submits that the judgment should be given a limited application,
closely linked to the specific complaint and action invoked. The case cannot, in the view of NBA,
be seen as overruling Cook v Commission (cited above).

217. The decision is a final assessment of the case with definitive legal effects and is to be
considered a reviewable measure. Reference is made to FFSA and others v Commission (cited
above) and Case C-313/90 CIRFS and others v Commission [1993] ECR I-1125, in which a
decision by the Commission not to commence the procedure under Article 93(2) EC was
considered to be a final decision and not only a preparatory measure and therefore reviewable
under Article 173 EC. The question of admissibility was not raised in Case T-471/93 Tiercé
Ladbroke v Commission [1995] ECR 11-2537.

28. Alternatively, NBA submits that, in the event that its complaint is interpreted as a request
to the EFTA Surveillance Authority to take appropriate measures against Norway under Article

59(3) EEA, the decision is a measure subject to review under Article 36(2) of the Surveillance
and Court Agreement.

29. The case at hand concerns framework conditions and contributions to a particular entity,
Husbanken, by political decisions taken each year by the Norwegian Parliament, and not
legislation of general application. NBA distinguishes Ladbroke v Commission (cited above) from
the present case and contests the view of the EFTA Surveillance Authority that a rejection of a
complaint requesting measures under Article 90(3) EC is to be viewed in the same light as a
refusal to take action under Article 169 EC. NBA refers to Commission and France v Ladbroke
Racing Ltd., referred to by the EFTA Surveillance Authority, contesting the EFTA Surveillance
Authority’s interpretation of the Advocate General’s opinion. NBA further refers to the opinion
of Advocate General La Pergola in Bundesverband der Bilanzbuchhalter v Commission (cited
above), where he distinguishes between Article 90(3) EC and Article 169 EC.
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30. NBA points out that the legal situation is not settled. NBA further points out that the
difference between Article 59(3) EEA and Article 90(3) EC is significant when it comes to
proposing “appropriate measures’ vis-a-vis “appropriate directives or decisions”, as the power
conferred on the Authority to propose measures of general scope is very limited. NBA refers to
joined cases C-48/90 and C-66/90, Netherlands and others v Commission [1992] ECR I-565,
paragraphs 31, 32 and 43, in support of the view that the powers of the Commission under
Article 90(3) EC are comparable with its powers under Article 93 EC. NBA concludes that the
EFTA Surveillance Authority’s principal argument for the decision not being reviewable is not
valid, either on factual or legal grounds.

2. Locus standi

31. The EFTA Surveillance Authority submits that the Association is not directly and
individually concerned by the decision within the meaning of Article 36(2) of the Surveillance and
Court Agreement and does not meet the established criteria that the decision should affect the
Association who is not an addressee of the decision by reason of certain attributes peculiar to him
or by reason of circumstances in which he is differentiated from all others and thereby
individually distinguished (Case C-25/62 Plaumann v Commission [1963] ECR 95; C-231/82
Spijker v Commission [1983] ECR 2559; C-309/89 Codorniu v Council [1994] ECR I 1853; T-
2/93 Air France v Commission [1994] ECR 11 323).

32. Even if an association may have locus standi to challenge a decision (i) where the
association defends not only the interests of the industry sector concerned but also the individual
interests of some or all of its members, which are directly and individually concerned (Joined
cases T-447, 448 and 449/93 AITEC and Others v Commission [1995] ECR II- 1971) and (i1)
where the Association has been so actively involved in the matter at issue that the challenged
decision can be seen as also affecting the position of the association itself (Joined Cases 67, 68
and 70/85 van der Kooy and Others v Commission [1988] ECR 219; Case E-2/94 Scottish
Salmon Growers Association Ltd. v EFTA Surveillance Authority [1994-1995] Report of the
EFTA Court 59), none of these conditions apply in the present case. NBA’s members can not be
considered individually concerned by the decision and nothing shows that the Association has
been engaged in any such actions with regard to the conditions complained of, i.e. that the
Association ts affected individually.

33, Where an association has brought a complaint before the Commission and has been
active in the examination of the complaint, this i1s not sufficient to distinguish the association
individually from others, where the decision concerned relates to national measures of a general
nature (Case T-398/94 Scheppvaart v Commission [1996 ] ECR II 477).

34, If the decision is to be considered as a decision taken under Protocol 3 to the Surveillance
and Court Agreement, the EFTA Surveillance Authority acknowledges that ECJ has recognized,
in principle, a right for “parties concerned” within the meaning of Article 93(2) EC to challenge
decisions approving aid without opening the formal investigation procedure (Cook v Commission,
cited above; Case C-225/91 Matra v Commission [1993] ECR I 3203). “Parties concerned” are,
according to the case law of ECJ, “persons, undertakings or associations whose interests might be
affected by the grant of the aid, in particular competing undertakings and trade associations”
(Case C-323/82 Intermills v Commission [1982] ECR 3809; Matra v Commission, cited above).

35. However, the EFTA Surveillance Authority argues that this does not change the
conclusion already reached to the effect that NBA does not have Jocus standi in the present case.
The scope of the rulings have been narrowed down by the Court of First Instance in Scheppvaart
BV v Commission (cited above), in which the rulings were found to relate to approval of
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“individual aids” and could not in the circumstances be considered decisive with regard to a
general aid scheme.

36. Finally. the facts of the present casc warrant no legitimate interest by NBA or the
association’s members in having the Court review the decision. as any change in the competitive
situation of the members is not dependent on the abolition of State aid to Husbanken, but on the
alternative arrangements for providing housing subsidies chosen by the Norwegian authorities.

37. The Norwegian Government supports the submission that the Association does not have
locus standi. The Government refers to the case law of ECJ, and in particular to the rule that,
under EC law, cases will be admissible only when a decision is addressed to an organisation or it
is affected directly in its capacity as negotiator and not only its members (CIRFS and others v
Commission, cited above). The Government distinguishes the Scottish Salmon Growers case
(cited above) from the present case, pointing out the involvement of that association in economic
activities.

38. NBA submits that the association is entitled to challenge the decision pursuant to Article
36(2) of the Surveillance and Court Agreement. If the decision is viewed as a failure to initiate
formal investigation proceedings, NBA stresses that the ECJ has held that the corresponding
Article 173(4) EC must not be interpreted strictly (Plaumann v Commission, cited above) and
that “the parties concerned” within the meaning of Article 93(2) EC have the right to contest the
decision (Cook v Commission, Matra v Commission, cf. also Intermills v Commission, all cited
above). NBA points out that thc members of the association are in direct competition with
Husbanken on the market for first priority mortgage loans to new dwellings, the definition of
“party concerned” expressly refers to trade associations and the Court of First Instance has
recognized an association as a “party concerned” (Case T-380/94 AIUFFASS and AKT v
Commission [1996] ECR II 2169).

39. Seen as a decision involving final assessment of the legality of State aid to Husbanken,
NBA submits that the Association is directly and individually concerned by the decision within
the meaning of Article 36(2) of the Surveillance and Court Agreement. NBA states. that the ECJ
has in several cases recognized the locus standi of an association to challenge a decision and
refers to recent cases where an association’s standing to initiate court proceedings has not been
contested (Bundesverband der Bilanzbuchhalter v Commission, FFSA and others v
Commission. cited above).

40. As regards direct and individual concern of the Association, NBA submits that the
Association must be regarded as directly concerned and refers to established case law on the point
that a decision to find an aid compatible with the Treaty leaves intact all the effects of the
contested aid. which the Association had sought abolished or amended: the decision is therefore of
direct concern to the Association (A/ITEC and others v Commission, cited above, and Case C-
169/84 COFAZ v Commission [1986] ECR 391).

41. NBA submits that the Association is individually concerned and fulfils both of the two
alternative criteria established by the ECJ, for the standing of an association which is not the
addressee of a measure, i.e. (i) “where the association has a particular interest in acting,
especially because its negotiating position is affected by the measure which it seeks to have
annulled” or (ii) “where the association, by bringing its action, has subsituted itself for one of
more of the members whom it represents, on condition that those members were themselves in a
position of bring an admissible action”. (Joined Cases T-481/93 and 484/93 Exporteurs in
Lvende Varkens and others v Commission [1995] ECR 1l 2941 and AIUFFASS and AKT v
Commission, cited above).
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42. As regards the first criterion, NBA refers to van der Kooy and others v Commission,
CIRFS and others v Commission, as well as AIUFFASS and AKT v Commission, both cited
above, and Case T-585/93 Greenpeace and others v Commission [1995] ECR II 2205 and a
Jjudgment of the EFTA Court in the Scottish Salmon Growers case (cited above). NBA stresses
that the Association took active part in the administrative procedure culminating in the contested
decision; that the Association has continually taken action towards Norwegian authorities on the
subject of State aid to Husbanken: that the Association has been involved with questions
concerning State banks; that the Norwegian Government and authorities often address themselves
to the Association instead of the individual banks; that the Association has negotiated, co-
ordinated, managed or taken action on behalf of its members towards Norwegian authorities; that
the Association has pursued the general question of changes in legislation to allow ordinary
financial institutions to compete with the favourable terms that Husbanken offers and that the
Association is a full member, and the only Norwegian member, of the Banking Federation of the
European Union, and the European Mortgage Federation. NBA submits that the Association’s
position as interlocutor both of the EFTA Surveillance Authority and the Norwegian authoritics
is affected by the contested decision and the Association has a particular interest in having the
decision reviewed.

43. As regards the second criterion, NBA submits that the member institutions of the
Association are in direct competition with Husbanken on the market for first priority mortgage
loans to new dwellings. Furthermore, examples and calculations show that the market shares and
income potential of the members of the Association are affected by the State aid to Husbanke in
that the members of the Association are directly concerned by the decision of the Authority to
approve the aid. The Association therefore has standing as a representative of its members. NBA
refers to COFAZ v Commission | cited above, AITEC and others v Commission cited above and
Case T-266/94 Skibsveerfiforeningen and others v Commission [1996] ECR II 1399.

44, NBA stresses the importance of the State aid to Husbanken for its members by
calculations and further states that a taking over of loan portfolios and customers from
Husbanken would improve the diversification of their balance sheets.

45. NBA submits that Scheppvaart v Commission, referred to by the EFTA Surveillance
Authority, is distinguishable from the present case on its merits. The present case does not
concern the authorization of a general aid scheme but the approval of an individual aid granted to
one single undertaking, i.e Husbanken. Moreover, the members of NBA are in direct competition
with Husbanken.
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46. Further, the Association disagrees with the reasoning of the EFTA Surveillance
Authonty when it states that, according to settled case law, the defence of the common interests
of members of an association is not sufficient to establish the admissibility of an action for
annulment. NBA submits that all judgments referred to by the EFTA Surveillance Authority in
this context concern actions for annulment of measures applicable to an undefined number of
recipients within a certain sector. Finally, NBA disagrees with the submission of the EFTA
Surveillance Authority to the effect that the Association does not have a legitimate interest in
having the Court review the decision. NBA submits that if the action succeeds and the State aid
granted to Husbanken is found to be illegal, the Norwegian Government will have to abolish the
aid and that this will change the position of the Association’s members. Whether or not the
Government will choose to abandon housing subsidies totally or maintain a system of housing
subsidies, in a form which is not contrary to the EEA Agreement is, in NBA’s submission,
irrelevant in this context.

Thor Vilhjalmsson
Judge-Rapporteur
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Case E-5/97

European Navigation Inc
v
Star Forsikring AS under offentlig administrasjon (under public administration)

(Request for an advisory opinion from Heyesteretts kjeeremalsutvalg
(the Interlocutory Appeal Committee of the Supreme Court), Norway)

(Withdrawal of a request for an Advisory Opinion)

Order of the President of the Court, 11 February 1998 ............c.ccooiiiinicinincnnens 60
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ORDER OF THE PRESIDENT OF THE COURT
11 February 1998

(Withdrawal of a request for an Advisory Opinion)

In Case E-5/97,

European Navigation Inc
v

Star Forsikring AS under offentlig administrasjon (under public administratiol

With respect to a request for an Advisory Opinion by Heyesteretts
kjeremalsutvalg (the Interlocutory Appeal Committee of the Supreme Court) by
order of that court of 16 September 1997 in the case European Navigation Inc v
Star Forsikring AS under offentlig administrasjon (under public administration),

THE PRESIDENT OF THE COURT

makes the following

ORDER

A request was made to the EFTA Court by an order of 16 September 1997 by
Hoyesteretts kjeremaélsutvalg, which was received at the Court Registry on 19
September 1997, for an Advisory Opinion in the case of European Navigation
Inc v Star Forsikring AS under offentlig administrasjon (under public
administration), on the following questions:

"1.  Is it incompatible with Article 4 EEA for a national procedural rule to
empower a Norwegian court to decide, at the request of a defendant, that
a company with its place of business (domicile) in another EEA country
than Norway must provide security for costs when it brings an action
against a company with its place of business (domicile) in Norway, when
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such provision of security cannot be required from legal persons with
their place of business (domicile) in Norway?

If such a requirement is not, as a starting proposition, compatible with the
EEA Agreement, is Article 4 EEA nonetheless to be interpreted to the
effect that a requirement for provision of security for costs can be justified
(proportional) on the basis of the intended purposes and objective
foundation?"

On 9 February 1998, after the appellant before the national court had withdrawn
its appeal, Hayesteretts kjeremalsutvalg notified the Court that it withdrew its
request for an Advisory Opinion.

Costs have not been claimed or incurred before the EFTA Court.

On those grounds,

THE PRESIDENT OF THE COURT

hereby orders:

Case E-5/97 is removed from the Register.

Luxembourg, 11 February 1998.

Per Christiansen Bjorn Haug

Registrar
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Case E-7/97

The EFTA Surveillance Authority

The Kingdom of Norway

(Failure of a Contracting Party to fulfil its obligations — safety and health protection of
workers in surface and underground mineral-extracting industries —
Council Directive 92/104/EEC)

Judgment of the Court, 30 April 1998

Summary of the Judgment

1. Article 3 of the EEA Agreement
imposes upon the Contracting Parties
two general obligations. There is a
positive obligation for the Contracting
Parties to “take all appropriate
measures, whether general or particular,
to ensure fulfilment of the obligations
arising out of this Agreement”. There is,
correspondingly, a negative obligation to
“abstain from any measure which could
jeopardize the attainment of the
objectives of this Agreement”. These
fundamental legal obligations require
loyal co-operation and assistance.
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2. The Contracting Parties are
obliged to implement all acts referred to
or contained in the Annexes to the EEA
Agreement or in decisions of the EEA
Joint Committee.
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JUDGMENT OF THE COURT
30 April 1998

(Failure of a Contracting Party to fulfil its obligations — safety and health protection of
workers in surface and underground mineral-extracting industries
— Council Directive 92/104/EEC)

In Case E-7/97,

EFTA Surveillance Authority, represented by Hakan Berglin, Director of the
Legal & Executive Affairs Department, acting as Agent, assisted by Anne-Lise H.
Rolland, National Expert in the same department, 74 Rue de Treves, Brussels,

applicant,
v

The Kingdom of Norway, represented by Jan Bugge-Mahrt, Assistant Director
General, Royal Ministty of Foreign Affairs, acting as Agent, 7. Juni
plassen/Victoria Terrasse 0251 Oslo,

defendant,

APPLICATION for a declaration that, by not adopting by the time-limit
prescribed the national provisions necessary to comply with the Act referred to in
point 16f of Annex XVIII (“the Act”) to the Agreement on the European
Economic Area (“the EEA Agreement”), i.e. Council Directive 92/104/EEC of 3
December 1992 on the minimum requirements for improving the safety and
health protection of workers in surface and underground mineral-extracting
industries, as adapted by way of Protocol 1 to the EEA Agreement, the Kingdom
of Norway has failed to fulfil its obligations under Article 13 of that Act and
Article 7 of the EEA Agreement,
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THE COURT,

composed of: Bjern Haug, President, Thér Vilhjalmsson and Carl Baudenbacher
(Judge-Rapporteur), Judges,

gives the following

Judgment

By application lodged at the Court Registry on 21 October 1997, the EFTA
Surveillance Authority submitted, pursuant to the second paragraph of Article 31
of the Agreement between the EFTA States on the Establishment of a
Surveillance Authority and a Court of Justice, an application for declaration that,
by not adopting by the time-limit prescribed the national provisions necessary to
comply with the Act referred to in point 16f of Annex XVIII to the Agreement on
the European Economic Area, i.e. Council Directive 92/104/EEC of 3 December
1992 on the minimum requirements for improving the safety and health
protection of workers in surface and underground mineral-extracting industries,
as adapted by way of Protocol 1 to the EEA Agreement, the Kingdom of Norway
has failed to fulfil its obligations under Article 13 of that Act and Article 7 of the
EEA Agreement.

The Commission of the European Communities, represented by John Forman,
Legal Adviser in its Legal Service and Nicola Yerrell, official seconded to the
Commission’s Legal Service under the arrangements for the exchange of national
officials, submitted written observations pursuant to Article 20 of the Statute of
the EFTA Court.

The Norwegian Government and the EFTA Surveillance Authority have
consented to the oral procedure being dispensed with.

Facts and Procedure

By Decision No. 7/94 of 21 March 1994 of the EEA Joint Committee (OJ 1994
No. L 160, p. 1), which entered into force on 1 July 1994, Council Directive
92/104/EEC on the minimum requirements for improving the safety and health
protection of workers in surface and underground mineral-extracting industries
(OJ No. L 404, p.10) was added as a new point 16f of Annex XVIII to the EEA
Agreement.
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It follows from Article 2 of the decision and Article 13 of the Act, as adapted by
way of Protocol 1 to the EEA Agreement, that Norway was to bring into force
the laws, regulations and administrative provisions necessary to comply with the
Act by 3 December 1994 and inform the EFTA Surveillance Authority about the
measures which were taken.

In its communication of 29 December 1995 concerning implementation of the
Act, the Norwegian Government stated that a preliminary draft Regulation on
Mining (Forskrift om bergarbeid) would be given national notification early in
1996.

On 15 April 1996, the EFTA Surveillance Authority issued a letter of formal
notice to the Norwegian Government, stating that Norway had not adopted the
national measures necessary to comply with the Act and Articles 3 and 7 of the
EEA Agreement.

Following an exchange of letters, the EFTA Surveillance Authority delivered a
reasoned opinion on 17 April 1997 in which it concluded that, by failing to take
the necessary measures to comply with the Act, Norway had failed to fulfil its
obligations under Article 13 of the Act and Articles 3 and 7 of the EEA
Agreement. The Norwegian Government was requested to take the necessary
measures to comply with the reasoned opinion within two months following
notification thereof. The reasoned opinion was notified to the Norwegian
Government on 17 April 1997. The time-limit to comply with the opinion thus
expired on 17 June 1997.

The Norwegian authorities and the EFTA Surveillance Authority had contact on
several occasions, but the requested measures failed to materialize. The present
application was then brought before the Court.

Law

The application of the EFTA Surveillance Authority is based on one plea of law,
viz. that, by failing to adopt the national measures necessary to comply with the
Act referred to in point 16f of Annex XVIII to the EEA Agreement, as adapted by
way of Protocol 1 to the EEA Agreement, Norway has failed to fulfil its
obligations under Article 13 of that Act and Article 7 of the EEA Agreement.

The time-limit for Norway to take the measures necessary to comply with the Act
expired on 3 December 1994. Norway did not implement any such measures,
either at that time or by the time-limit set by the EFTA Surveillance Authority in
its reasoned opinion.
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Referring to these circumstances, the EFTA Surveillance Authority requests the
EFTA Court to grant the application and to order Norway to pay the costs of the
proceedings.

The Norwegian Government does not dispute the order sought by the applicant. It
requests the EFTA Court to order each party to pay its own costs of the
proceedings.

The Commission of the European Communities supports the view of the EFTA
Surveillance Authority and concludes that the application should be granted.

The Court notes that Norway was obliged to adopt national provisions necessary
to comply with the Act referred to in point 16f of Annex XVIII to the EEA
Agreement, as adapted by way of Protocol 1 to the EEA Agreement, not later
than 3 December 1994. On 17 June 1997, the date on which the time-limit given
in the reasoned opinton of the EFTA Surveillance Authority expired, Norway had
still not adopted national measures necessary to comply with the reasoned
opinion.

Under these circumstances, the Court notes that Article 3 of the EEA Agreement
imposes upon the Contracting Parties two general obligations. There is a positive
obligation for the Contracting Parties to “take all appropriate measures, whether
general or particular, to ensure fulfilment of the obligations arising out of this
Agreement”. There is, correspondingly, a negative obligation to “abstain from
any measure which could jeopardize the attainment of the objectives of this
Agreement”. These fundamental legal obligations require loyal co-operation and
assistance.

Furthermore, the Contracting Parties are obliged to implement all acts referred to
or contained in the Annexes to the EEA Agreement or in decisions of the EEA
Joint Committee.

It must therefore be held that, by not adopting by the time-limit prescribed the
national provisions necessary to comply with the Act referred to in point 16f of
Annex XVIII to the Agreement on the European Economic Area, i.e. Council
Directive 92/104/EEC of 3 December 1992 on the minimum requirements for
improving the safety and health protection of workers in surface and underground
mineral-extracting industries, as adapted by way of Protocol 1 to the EEA
Agreement, the Kingdom of Norway has failed to fulfil its obligations under
Article 13 of that Act and Article 7 of the EEA Agreement.

Costs

Under Article 66(2) of the Rules of Procedure, the unsuccessful party is to be
ordered to pay the costs if they have been applied for in the successful party’s
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pleadings. The EFTA Surveillance Authority has asked for the Kingdom of
Norway to be ordered to pay the costs. Since the latter has been unsuccessful in
its defence, it must be ordered to pay the costs. The costs incurred by the

Commission of the European Communities, which has submitted observations to
the Court, are not recoverable.

On those grounds,

THE COURT

hereby:

1. Declares that, by not adopting by the time-limit prescribed the national
provisions necessary to comply with the Act referred to in point 16f of
Annex XVIII to the Agreement on the European Economic Area, i.e.
Council Directive 92/104/EEC of 3 December 1992 on the minimum
requirements for improving the safety and health protection of
workers in surface and underground mineral-extracting industries, as
adapted by way of Protocol 1 to the EEA Agreement, the Kingdom of

Norway has failed to fulfil its obligations under Article 13 of that Act
and Article 7 of the EEA Agreement.

2. Orders the Kingdom of Norway to pay the costs of the proceedings.

Bjorn Haug Thér Vilhjalmsson Carl Baudenbacher

Delivered in open court in Luxembourg on 30 April 1998.

Per Christiansen Bjern Hang
Registrar President
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Case E-8/97

TV 1000 Sverige AB

v

The Norwegian Government,
represented by the Royal Ministry of Cultural Affairs

(Request for an advisory opinion from Oslo byrett (Oslo City Court), Norway)

(Council Directive 89/552/EEC — Transfrontier television broadcasting — Pornography)

Advisory Opinion of the Court, 12 June 1998

Report for the Hearing

Summary of the Advisory Opinion

1. The Directive has established an
overriding principle of division of
responsibilities among the Member
States.  Following the  so-called
“transmitting ~ State  principle”, a
receiving State may not carry out further
controls in addition to those effected by
the transmitting State. However, certain
restrictions on television broadcasting,
for example, measures  against
advertisements targeting children, may
be upheld by the Member States under
Council Directive 84/450/EEC, which
concerns misleading advertising,

2. An exceptional
temporary

procedure of
suspension is  allowed

68

pursuant to Article 2(2) of the Directive,
if the conditions of that provision are
fulfilled, including the criterion that a
television broadcast coming from
another Member State must manifestly,
seriously and gravely infringe Article 22.

3 The reference in Article 2(2)(a)
of the Directive to a television broadcast
infringing Article 22 must be understood
as being a reference to the criterion that
it “might seriously impair the physical,
mental or moral development of
minors”. The provision does not purport
to lay down any standards for what
might have such detrimental effects,
leaving it up to the Member States to
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Sak E-8/97

TV 1000 Sverige AB

Den norske regjering, representert ved Kulturdepartementet

(Anmodning om en radgivende uttalelse fra Oslo byrett)

(Radsdirektiv 89/552/EQF — Fjernsynssendinger over landegrensene — Pornografi)

Radgivende uttalelse fra Domstolen, 12 juni 1998...........cccoociiiiiiiiiiiie 70

Rettsmaterapport.............cccooveiieniieen

Sammendrag av den radgivende uttalelsen

1. Direktivet har etablert en
overordnet  prinsipiell  ansvarsdeling
mellom medlemsstatene. Etter det
sékalte "senderstatsprinsippet” kan en
mottakerstat ikke uteve ytterligere
kontroll 1 tillegg til den som er utfert av
senderstaten. Visse restriksjoner pa
fjernsynssendinger, for eksempel tiltak
mot reklame rettet mot barn, kan
imidlertid opprettholdes av
medlemsstatene i medhold av
radsdirektiv 84/450/EQF som gjelder
villedende reklame.

2. En  unntaksprosedyre = med
midlertidig avbrudd tillates i henhold til
direktivet artikkel 2 nr 2 dersom
vilkarene oppstilt i den artikkelen er
oppfylt, innbefattet vilkdret om at en
fiernsynssending som kommer fra en

annen medlemsstat &penbart, vesentlig
og alvorlig er et brudd pa artikkel 22.

3. Henvisningen i direktivet artikkel
2 nr 2 a) til en fjernsynssending som er i
strid med artikkel 22, mé forstas som en
henvisning til vilkdret om at den "i
alvorlig grad kan skade mindreariges
fysiske, mentale og moralske utvikling".
Bestemmelsen har ikke til hensikt &
fastsette noen standarder for hva som
kan ha slike skadelige virkninger. Den
overlater til medlemsstatene & definere
disse begrepene, si vel som begrepet
"pornografi", i overensstemmelse med
deres  nasjonale  lovgivning  og
moralnormer. Dette gjelder bade for
senderstaten etter artikkel 22 med
hensyn til fjernsynssendinger under dets
myndighet og for mottakerstaten som
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define these terms, as well as the term
“pornography”, in accordance with their
national legislation and moral standards.
This applies equally to the transmitting
State, pursuant to Article 22, with
regard to broadcasts under its
jurisdiction and to the receiving State
exercising its powers under Article 2(2),
second sentence, cf. Article 22.

4. Even if Article 22 mentions
“pornography” as content of a
programme which might seriously impair
the  physical, mental or moral
development of minors, not all
broadcasts of sexually explicit material
automatically fall under Article 22, first
paragraph, first sentence, as conceded
by the Norwegian Government. The
decisive  criterion is  whether a
programme may have the effects on
minors referred to in the first sentence of
the Article.

5. Protection of minors is a
legitimate goal of each of the
Contracting  Parties to the EEA
Agreement. The protection of the
mental and moral development of
minors forms an important part of the
protection of public morality, an area
where it is not possible to determine a
uniform European conception, as the
requirements of morals vary, depending
on time and place.

6. It follows from the wording of
Article 22, first paragraph, that the
provision sets out two different
categories of programmes, with the
second sentence allowing for the
possibility of taking into account the
measures intended to prevent minors
from seeing broadcasts which are likely
to impair the physical, mental or moral
development of minors, without falling
into the category of broadcasts that
might seriously impair the development
of minors.
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7. Article 2(2)(a) to (d) of the
Directive list the conditions under which
a Contracting Party may provisionally
suspend retransmissions of television
broadcasts from other Contracting
Parties. All the conditions listed in
Article 2(2)(a) to (d) must be fulfilled in
order for the receiving State to restrict
retransmission. The measures taken are
subject to  supervision by the
Commission and the EFTA Surveillance
Authority, as the case may be. In
decisions on provisional suspension of
retransmission, regard must be had to
the principle of proportionality.
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utever sin myndighet etter artikkel 2 nr
2 annen setning, jf artikkel 22.

4. Selv. om artikkel 22 nevner
"pornografi" som et programinnhold
som i alvorlig grad kan skade

mindredriges fysiske, mentale eller
moralske utvikling, faller ikke enhver
fiernsynssending med eksplisitt seksuelt
materiale automatisk under artikkel 22
forste ledd, ferste setning. Det
avgjerende kriterium er om et program
kan ha de virkningene pa mindreérige
som det er vist til i artikkelens farste
setning.

5. Beskyttelse av mindreérige er et
legitimt mal for hver av E@S-avtalens
avtaleparter.  Beskyttelsen av  den
mentale og moralske utviklingen til
mindredrige utgjer en viktig del av
beskyttelsen av offentlig moral, et
omréade der det ikke er mulig a fastsette
et ensartet europeisk konsept ettersom
kravene til moral varierer, avhengig av
tid og sted.

6. Det felger av ordlyden i artikkel
22 forste ledd at bestemmelsen oppstiller

to forskjellige typer av programmer, der
den andre setningen apner for
muligheten til & ta i betraktning tiltak
som har til formdl & hindre at
mindreérige ser fijernsynssendinger som
er sannsynlig at skader den fysiske,
mentale eller moralske utviklingen til
mindreérige, uten & falle under
kategorien av fjernsynssendinger som i
alvorlig grad kan skade mindreériges
utvikling.

7. Direktivet artikkel 2 nr 2 a) til d)
fastsetter vilkarene for at en avtalepart
midlertidig kan avbryte videresending av
fiernsynssendinger fra andre
avtaleparter. Alle vilkdrene som er
oppregnet 1 artikkel 2 nr 2 a) til d) ma
vere oppfylt for at mottakerstaten skal
kunne begrense videresending. Tiltakene
som er iverksatt er gjenstand for kontroll
av henholdsvis Kommisjonen og EFTAs
overvakningsorgan. I vedtak om
midlertidig avbrudd av videresending ma
det tas hensyn til
forholdsmessighetsprinsippet.
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ADVISORY OPINION OF THE COURT
12 June 1998

(Council Directive 89/552/EEC — Transfrontier television broadcasting — Pornography)

In Case E-8/97

REQUEST to the Court under Article 34 of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a Court of Justice by
Oslo byrett (Oslo City Court) for an advisory opinion in the case pending before
it between
TV 1000 Sverige AB
and

The Norwegian Government, represented by the Royal Ministry of Cultural
Affairs
on the interpretation of Council Directive 89/552/EEC.

THE COURT,
composed of: Bjern Haug, President, Thér Vilhjalmsson (Judge-Rapporteur) and
Carl Baudenbacher, Judges,
Registrar: Asle Aarbakke, Legal Secretary

after considering the written observations submitted on behalf of:

- the plaintiff, represented by Counsel Mr Birger Nilsen, Advokatfirma
Meltvedt & Co., Oslo;

Language of the request for an advisory opinion: Norwegian
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RADGIVENDE UTTALELSE FRA DOMSTOLEN
12 juni 1998

(Radsdirektiv 89/552/EQF — Fjernsynssendinger over landegrensene — Pornografi)

I sak E-8/97

ANMODNING til Domstolen om radgivende uttalelse 1 medhold av artikkel 34 i
Avtalen mellom EFTA-statene om opprettelse av et Overvakningsorgan og en
Domstol fra Oslo byrett i saken for denne domstol mellom
TV 1000 Sverige AB

og

Den norske regjering, representert ved Kulturdepartementet
om tolkningen av radsdirektiv 89/552/EQF.
DOMSTOLEN,
sammensatt av: President Bjern Haug og dommerne Thér Vilhjalmsson
(saksforberedende dommer) og Carl Baudenbacher
Justissekretaer: Asle Aarbakke, juridisk sekretaer

etter & ha vurdert de skriftlige saksfremstillinger inngitt av:

- sakspker, representert ved advokat Birger Nilsen, Advokatfirma Meltvedt
& Co., Oslo;

Spréket i anmodningen om en ridgivende uttalelse: Norsk.
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- the defendant, represented by Ms Bergljot Webster, Office of the Attorney
General (Civil Affairs), acting as Agent;

- the Government of Sweden, represented by Mr Erik Brattgard, acting as
Agent;

- the Government of the United Kingdom, represented by Mr J.E. Collins,
acting as Agent, and Mr Rhodri Thompson, Barrister;

- the EFTA Surveillance Authority, represented by Ms Helga Ottarsdottir,
Officer, Legal & Executive Affairs, acting as Agent;

- the Commission of the European Communities, represented by Ms Karen
Banks, Member of its Legal Service, acting as Agent.

having regard to the Report for the Hearing,

after hearing the oral observations of the plaintiff, the defendant, the Government of
the United Kingdom, the EFTA Surveillance Authority and the Commission of the
European Communities at the hearing on 12 May 1998,

gives the following

Advisory Opinion

Facts and Procedure

By an order dated 21 October 1997, registered at the Court on 24 October 1997,
Oslo byrett (Oslo City Court), a Norwegian municipal court, made a reference to
the EFTA Court for an advisory opinion in a case brought before it by TV 1000
Sverige AB against the Norwegian Government, represented by the Royal
Ministry of Cultural Affairs. The dispute before the Norwegian court concerns
the validity of a decision of the Royal Ministry of Cultural Affairs, by which it
prohibited further broadcast of the FilmMax channel on the Norwegian cable
system as of 22 May 1995.

The case concerns TV 1000 Sverige AB, a Swedish broadcasting company which
broadcasts on inter alia the TV 1000 and FilmMax channels. Television
programmes are broadcast from Sweden in the form of satellite signals that are
captured by Norwegian receiving stations. These are in turn linked to Norwegian
cable systems, which broadcast the television signals to Norwegian homes. The
broadcasts are encoded so that they can only be received by paying subscribers.
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- saksekte, representert ved Bergljot Webster, regjeringsadvokatens kontor,
som partsrepresentant;

- Den svenske regjering, representert ved Erik Brattgdrd, som
partsrepresentant;

- Den britiske regjering, representert ved J.E. Collins, som
partsrepresentant, og Rhodri Thompson, advokat;

- EFTAs overvakningsorgan, representert ved Helga Ottarsdottir,
saksbehandler, Avdelingen for juridiske saker og eksekutivesaker, som
partsrepresentant;

- Kommisjonen for De europeiske fellesskap, representert Karen Banks,
ansatt 1 Rettsavdelingen, som partsrepresentant.

med henvisning til rettsmeterapporten,

og etter & ha hert de muntlige innleggene fra sakseker, saksekte, Den britiske
regjering, EFTAs overvakningsorgan og Kommisjonen for De europeiske
fellesskap under heringen den 12 mai 1998,

gir slik

Radgivende uttalelse

Fakta og prosedyre

Ved en beslutning datert 21 oktober 1997, mottatt ved Domstolen den 24 oktober
1997, anmodet Oslo byrett EFTA-domstolen om en radgivende uttalelse i en sak
innbrakt for denne av TV 1000 Sverige AB mot Den norske regjering,
representert ved Kulturdepartementet. Tvisten ved den norske domstolen gjelder
gyldigheten av en beslutning av Kulturdepartementet der det satte forbud mot
videresending av kanalen FilmMax i det norske kabelnettet fra og med 22 mai
1995.

Saken gjelder TV 1000 Sverige AB, et svensk fjernsynsselskap som bl a sender
pé fjernsynskanalene TV 1000 og FilmMax. Fjernsynsprogrammene sendes fra
Sverige som satelittsignaler som fanges inn av norske mottaksstasjoner. Disse er
igjen knyttet til norske kabelnett som formidler fjernsynssignalene til norske
hjem. Sendingene er kodet slik at de bare kan mottas av betalende abonnenter.
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The television channels can also be received directly by subscribers with satellite
dishes and decoding equipment.

Both TV 1000 and FilmMax at times broadcast films with explicit sexual scenes.
In these cases, TV 1000 placed a black square on the screen image which takes
up about one-third of the screen surface. However, the pornographic films were
transmitted in uncensored form on the FilmMax channel. As of 24.00 hrs on 16
September 1994, FilmMax broadcast the film “Andrew Blake’s girls”. As of
00.30 hrs on 17 September 1994, the film “The best of Andrew Blake” was
broadcast. As of 23.30 hrs on 18 September 1994, the film “A Pussy called
Wanda” was broadcast.

The Norwegian Board of Film Classification (Statens Filmtilsyn), which is the
administrative body which assesses whether the content of films and videograms
violate Norwegian legislation, found that all three films clearly violated section
211 of Act No. 10 of 22 May 1902 (straffeloven, hereinafter the “Norwegian
Penal Code™).

Based on this, the Norwegian Mass Media Authority (Statens medieforvaltning)
notified TV 1000 Sverige AB that it intended to take a decision to prohibit further
broadcast of FilmMax on Norwegian cable systems if FilmMax again broadcast
films which were in violation of section 211 of the Penal Code. The notice was
given on 24 October 1994 pursuant to section 16 of Act No. 54 of 10 February
1967 on procedure in cases concerning the public administration
(forvaltningsloven, the Public Administration Act), which requires the Mass
Media Authority to give such prior notice.

On 10 November 1994, FilmMax broadcast the film “Justin et Juillet”. The
Norwegian Board of Film Classification found that this film also clearly violated
section 211 of the Norwegian Penal Code.

Pursuant to Directive 89/552/EEC of 3 October 1989 on the coordination of
certain provisions laid down by law, regulation or administrative action in
Member States concerning the pursuit of television broadcasting activities
(hereinafter the “Directive”), Norwegian authorities notified the EFTA
Surveillance Authority of plans to interrupt FilmMax’s broadcasts on Norwegian
cable systems. Pursuant to Article 2(2)(d) of the Directive, a consultation meeting
was held on 15 February 1995, with the EFTA Surveillance Authority,
Norwegian and Swedish authorities, as well as representatives from the
Commission of the European Communities, without an amicable settlement being
reached. In a report of the meeting, the EFTA Surveillance Authority concluded
that Norwegian authorities had fulfilled their obligations under the EEA
Agreement and that the conditions were met for Norway to be able to take a
decision on temporary interruption of broadcasts of FilmMax on Norwegian
cable systems.
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Fjemsynskanalene kan ogsa tas inn direkte av abonnenter med parabolantenne og
dekoderutstyr.

Bade TV 1000 og FilmMax sendte tidvis filmer med eksplisitte seksuelle scener.
TV 1000 har 1 disse tilfellene lagt inn en sort firkant 1 bildet som opptar omtrent
1/3 av billedflaten. 1 kanalen FilmMax sendte man imidlertid de pornografiske
filmene i usensurert form. Den 16 september 1994 fra kl 24.00 sendte FilmMax
filmen "Andrew Blake's girls". Den 17 september 1994 fra kl 00.30 ble filmen
"The best of Andrew Blake" sendt. Den 18 september 1994 fra kil 23.30 ble
filmen "A Pussy called Wanda" sendt.

Statens filmtilsyn, som er det forvaltningsorgan som vurderer om innholdet av
filmer og videogrammer er i strid med norsk lovgivning, fant at alle tre filmene
klart stred mot Almindelig borgerlig Straffelov av 22 mai 1902 nr 10 (heretter
"straffeloven™) § 211.

P& bakgrunn av dette varslet Statens medieforvaltning TV 1000 Sverige AB at det
hadde til hensikt a treffe vedtak om & forby videresending av FilmMax i norske
kabelnett dersom FilmMax pa nytt sendte filmer som er i strid med straffeloven §
211. Varslet ble gitt 24 oktober 1994 1 henhold av lov om behandlingsméten 1
forvaltningssaker (forvaltningsloven) av 10 februar 1967 nr 54 § 16, som
pélegger Statens medieforvaltning en plikt til & gi slikt forhadndsvarsel.

Den 10 november 1994 sendte FilmMax filmen "Justin et Juillet". Statens
filmtilsyn fant at ogsa denne filmen klart stred mot straffeloven § 211.

[ henhold til radsdirektiv 89/552/EQF av 3 oktober 1989 om samordning av visse
bestemmelser om utgvelse av fjernsynsvirksombhet, fastsatt ved lov eller forskrift 1
medlemsstatene (heretter "direktivet"), underrettet norske myndigheter EFTAs
overvakningsorgan om sine planer om & avbryte FilmMax' sendinger i norske
kabelnett. 1 henhold til direktivet artikkel 2 nr 2 d), ble det avholdt et
konsultasjonsmete den 15 februar 1995 med EFTAs overvakningsorgan, norske
og svenske myndigheter samt representanter fra Kommisjonen for De europeiske
fellesskap, uten at det ble nddd en minnelig ordning. 1 en rapport fra metet
konkluderte EFTAs overvakningsorgan med at norske myndigheter hadde oppfylt
sine forpliktelser etter E@S-avtalen og at vilkarene var oppfylt for at Norge kunne
treffe vedtak om midlertidig avbrudd av FilmMax' sendinger i norske kabelnett.
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On 30 November 1994, the Mass Media Authority decided to prohibit the
broadcast of FilmMax on Norwegian cable systems as of 9 December 1994. On
21 December 1994, TV 1000 Sverige AB, TV 1000 Norge AS, Norske
Fjernsynsantenner AS and Mr Einar Brustad filed a complaint against the
decision of the Mass Media Authority with the Norwegian Royal Ministry of
Cultural Affairs. Norske Fjernsynsantenner is a cable company that distributes
television signals through a separate system, and Mr Einar Brustad was a
subscriber to FilmMax. On 15 May 1995, the Norwegian Royal Ministry of
Cultural Affairs made a decision on the complaint, which was to prohibit further
broadcasts of FilmMax as of 22 May 1995 as of 24.00 hrs.

Before the national court the plaintiff, TV 1000 Sverige AB, argued that the
decision of 15 May 1995 by the Ministry of Cultural Affairs suffers from
shortcomings relating to competence and content which render the decision
invalid. The plaintiff has argued that Norway is subject to the Directive, and that
section 4-5, litra b, of Act No. 127 of 4 December 1992 on broadcasting
(kringkastingsloven, hereinafter the “Broadcasting Act”), on which the decision
is based, must be interpreted as having the same meaning as Article 2, cf. Article
22 of the Directive.

Oslo byrett, considering that Article 22, first sentence of the Directive may raise
questions as to whether the provision leaves it up to the individual EU/EFTA
State to determine the degree of pornography, violence, etc., which can be
deemed to seriously impair the physical, mental or moral development of minors,
or whether the Directive seeks to introduce a common EEA standard with respect
to what is to be accepted in terms of pornography, violence, etc., in the European
Economic Area, decided to refer a request to the EFTA Court to obtain an
advisory opinion on certain questions.

Questions
The following questions were referred to the EFTA Court:

1. Does Article 22, first sentence of Council Directive 89/552/EEC
introduce a common standard for what “might seriously impair the
physical, mental or moral development of minors” or is it left up to
each individual EU and EFTA country to determine the degree of
pornography, violence, etc., which is to be deemed to have the
damaging effects referred to in Article 227

2. In the event that Article 22, first sentence of Council Directive
89/552/EEC establishes a common standard for the FEuropean
Economic Area: is the Swedish norm which accepts scenes shot in
close-ups with masturbation, licking and sucking of sexual organs,
intercourse, dwelling on ejaculation in the mouths of women and group
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Den 30 november 1994 traff Statens medieforvaltning vedtak om & forby sending
av FilimMax i norske kabelnett fra og med 9 desember 1994. Den 21 desember
1994 ble Statens medieforvaltnings vedtak paklaget til Kulturdepartementet av
TV 1000 Sverige AB, TV 1000 Norge AS, Norske Fjernsynsantenner AS og
Einar Brustad. Norske Fjernsynsantenner er et kabelselskap som distribuerer
flernsynssignaler gjennom et separat nett, og Einar Brustad var en abonnent pa
FilmMax. Den 15 mai 1995 traff Kulturdepartementet vedtak i klagesaken, som
var a forby videresending av FilmMax fra og med 22 mai 1995 k! 24.00.

For den nasjonale domstolen har saksekeren, TV 1000 Sverige AB, anfert at
Kulturdepartementets vedtak av 15 mai 1995 lider av kompetanse- og
innholdsmangler som medferer at vedtaket er ugyldig. Sakseker har anfert at
Norge er underlagt direktivet og at lov om kringkasting av 4 desember 1992 nr
127 (heretter "kringkastingsloven") § 4-5 bokstav b, som vedtaket er basert p4,
maé tolkes slik at den gis samme meningsinnhold som direktivet artikkel 2, jf
artikkel 22.

Oslo byrett har funnet at det etter direktivet artikkel 22 forste setning kan reises
spersmal om bestemmelsen overlater til den enkelte EU/EFTA-stat & avgjere
hvilken grad av pornografi, vold mv som kan anses i alvorlig grad & skade
mindreériges fysiske, mentale eller moralske utvikling, eller om direktivet seker &
innfore en felles EU-standard for hva man i Det europeiske eskonomiske
samarbeidsomrade skal akseptere nar det gjelder pornografi, vold mv, og har
besluttet & rette en anmodning til EFTA-domstolen for en radgivende uttalelse om
visse sparsmal.

Sporsmal
Felgende spersmal ble forelagt EFTA-domstolen:

1. Medforer radsdirektiv 89/552/EQF artikkel 22, 1. pkt. en felles
standard for hva som "i alvorlig grad kan skade mindredriges fysiske,
mentale eller moralske utvikling” eller er det opp til det enkelte EU-
og EFTA-lands skjonn a selv avgjore hvilken grad av pornografi, vold
o0.l. som anses for a ha de skadevirkninger artikkel 22 oppstiller?

2. Under forutsetning av at radsdirektiv 89/552/EQF artikkel 22
fastsetter en felles standard for EOS-omradet: Er den svenske normen
som godtar scener fotografert i neerbilder med masturbasjon, slikking
og suging av kjonnsorganer, samleier, dveling ved scedavgang i
kvinners munn og gruppesex uttrykk for den felles standard i artikkel
22  som skal gjelde for det Europeiske = Okonomiske
Samarbeidsomrdadet?
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sex an expression of the common norm in Article 22 which is to apply
for the European Economic Area?

3. Can the provision in Article 22, first paragraph, second sentence of
Council Directive 89/552/EEC concerning the choice of broadcast
time and technical measures apply to circumstances which are to be
subsumed under Article 22, first paragraph, first sentence?

4. If a film is deemed to be contrary to Article 22, first paragraph, first
sentence of Council Directive 89/552/FEC, is Article 2(2)(a) a further
impediment to the temporary interruption of further broadcast of
television broadcasts under Article 2(2)?

5. Are repeated acts contrary to Article 22 of the TV Directive to be
subsumed under Article 2(2) (a) or (b)?

12 Reference is made to the Report for the Hearing for a fuller account of the legal

13

framework, the facts, the procedure and the written observations submitted to the
Court, which are mentioned or discussed hereinafter only in so far as is necessary
for the reasoning of the Court.

Legal background
L EEA law

Article 36(1) of the EEA Agreement on the freedom to provide services is in
substance identical to Article 59, first paragraph of the EC Treaty. Article 36(2)
EEA states further that Annexes IX to XI contain provisions on the freedom to
provide services. Directive 89/552/EEC of 3 October 1989 on the coordination of
certain provisions laid down by law, regulation or administrative action in
Member States concerning the pursuit of television broadcasting activities, is
incorporated into the EEA Agreement through a reference in Annex X to the
Agreement.

14 Article 2 of the Directive provides:

“1. Each Member State shall ensure that all television broadcasts transmitted
- by broadcasters under its jurisdiction, or
- by broadcasters who, while not being under the jurisdiction of any

Member State, make use of a frequency or a satellite capacity granted by,
or a satellite up-link situated in, that Member State,
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3. Kan bestemmelsen i radsdirektiv 89/552/EQF artikkel 22 forste ledd
annet punkium angaende valg av sendetid og tekniske tiltak komme til
anvendelse pa forhold som skal subsumeres under artikkel 22 forste
ledd forste punktum?

4. Hvis en film forst anses for & vere i strid med radsdirektiv
89/552/EQF artikkel 22 forste ledd forste punktum, uigjor artikkel 2
nr 2 bokstav a) noen ytterligere hindring for a midlertidig avbryte
videresending av fjernsynssending etter artikkel 2 nr 27

5. Skal gjentatte brudd pa TV-direktivets artikkel 22 subsumeres under
artikkel 2 nr 2 bokstav a) eller bokstav b)?

Det vises til rettsmeterapporten for en fyldigere beskrivelse av den rettslige
rammen, de faktiske forhold, saksgangen og de skriftlige saksfremstillinger
fremlagt for Domstolen. Dette vil i det folgende bare vil bli omtalt og dreftet sa
langt det er ngdvendig for Domstolens begrunnelse.

Rettslig bakgrunn

1. EQS-retten

E@S-avtalen artikkel 36 nr 1 om fri tjenesteytelsesrett er innholdsmessig identisk
med EF-traktaten artikkel 59, ferste ledd. E@S-avtalen artikkel 36 nr 2 fastsetter
videre at vedlegg IX til XI inneholder bestemmelser om adgangen til & yte
tjenesteytelser. Direktiv 89/552/EQF av 3 oktober 1989 om samordning av visse
bestemmelser om utavelse av fjernsynsvirksomhet, fastsatt ved lov eller forskrift i
medlemsstatene, er gjort til del av E@S-avtalen gjennom en henvisning i avtalens
vedlegg X.

Direktivet artikkel 2 lyder:
"1. Hver medlemsstat skal pase at alle fjernsynsprogrammer sendt
— av fjernsynsselskaper underlagt denne medlemsstats myndighet eller
- av fjernsynsselskaper som nytter en frekvens eller en satellittkapasitet som
vedkommende medlemsstat har gitt tillatelse til & bruke, eller en

satelittforbindelse som er plassert i medlemsstaten, selv om de ikke er
underlagt noen medlemsstats myndighet,
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(@)

(b)

©

(d)

comply with the law applicable to broadcasts intended for the public in
that Member State.

Member States shall ensure freedom of reception and shall not restrict
retransmission on their territory of television broadcasts from other
Member States for reasons which fall within the fields coordinated by this
Directive. Member States may provisionally suspend retransmissions of
television broadcasts if the following conditions are fulfilled:

a television broadcast coming from another Member State manifestly,
seriously and gravely infringes Article 22;

during the previous 12 months, the broadcaster has infringed the same
provision on at least two prior occasions;

the Member State concerned has notified the broadcaster and the
Commission in writing of the alleged infringements and of its intention to
restrict retransmission should any such infringement occur again;

consultations with the transmitting State and the Commission have not
produced an amicable settlement within 15 days of the notification
provided for in point (c), and the alleged infringement persists. -

The Commission shall ensure that the suspension is compatible with
Community law. It may ask the Member State concerned to put an end to
a suspension which is contrary to Community law, as a matter of urgency.
This provision is without prejudice to the application of any procedure,
remedy or sanction to the infringements in question in the Member State
which has jurisdiction over the broadcaster concerned.

This Directive shall not apply to broadcasts intended exclusively for
reception in States other than Member States, and which are not received
directly or indirectly in one or more Member States.”

15  Article 22 of the Directive provides:

75

“Member States shall take appropriate measures to ensure that television
broadcasts by broadcasters under their jurisdiction do not include programmes
which might seriously impair the physical, mental or moral development of
minors, in particular those that involve pornography or gratuitous violence. This
provision shall extend to other programmes which are likely to impair the
physical, mental or moral development of minors, except where it is ensured, by
selecting the time of the broadcast or by any technical measure, that minors in the
area of transmission will not normally hear or see such broadcasts.

Member States shall also ensure that broadcasts do not contain any incitement to
hatred on grounds of race, sex, religion or nationality.”
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er i samsvar med gjeldende lovgivning for sendinger beregnet pa
allmennheten i denne medlemsstat.

2. Medlemsstatene skal sikre fri mottaking og skal ikke hindre videresending pé
sitt territorium av fjernsynssendinger fra andre medlemsstater pd grunn av
forhold som faller inn under omrader som samordnes ved dette direktiv.
Medlemsstatene kan midlertidig avbryte videresending av fjernsynssendinger
dersom felgende forhold foreligger:

a)  en fjernsynssending fra en annen medlemsstat utgjor et dpenbart, vesentlig og
alvorlig brudd pa artikkel 22,

b)  flernsynsselskapet har i lopet av de 12 foregaende ménedene overtradt den
samme bestemmelsen ved minst to tidligere anledninger,

¢) vedkommende medlemsstat har gitt fjernsynsselskapet og Kommisjonen
skriftlig melding om de pastatte overtredelsene og om at den har til hensikt &
hindre videresending dersom overtredelsen skjer igjen,

d)  konsultasjoner med senderstaten og Kommisjonen har ikke fort til en
minnelig lesning innen femten dager etter at meldingen omhandlet i bokstav
c) ble gitt, og den pastatte overtredelsen fortsetter.

Kommisjonen skal pase at midlertidige avbrudd skjer i samsvar med
fellesskapsretten. Den kan anmode vedkommende medlemsstat om straks &
stanse avbrudd som er i strid med fellesskapsretten. Denne bestemmelse er
ikke til hinder for & innlede saksbehandling, treffe forholdsregler eller
sanksjoner i forbindelse med de aktuelle overtredelsene i den medlemsstat
hvis myndighet fjernsynsselskapet er underlagt.

3. Dette direktiv skal ikke f& anvendelse pd sendinger som utelukkende er
beregnet pad a4 mottas i andre stater enn medlemsstatene, og som verken
direkte eller indirekte mottas i en eller flere medlemsstater."

15  Direktivet artikkel 22 lyder:

"Medlemsstatene skal treffe passende tiltak for & sikre at fjernsynsselskaper
underlagt deres myndighet ikke sender programmer som i alvorlig grad kan skade
mindreériges fysiske, mentale og moralske utvikling, serskilt programmer som
inneholder pornografiske scener eller umotivert vold. Denne bestemmelsen skal
utvides til & omfatte andre programmer som kan skade mindreariges fysiske,
mentale og moralske utvikling, med mindre det ved valg av sendetid eller ved andre
tekniske tiltak sorges for at mindrearige som befinner seg i sendeomradet, vanligvis
ikke ser eller harer slike sendinger.

Medlemsstatene skal ogsa pase at sendinger ikke inneholder elementer som sporer
til hat pa grunnlag av rase, kjonn, religion eller nasjonalitet.”

75



18

19

20

Chapter II1. Decisions of the Court: Case E-8/97

The Court notes that the English version of the Directive’s text uses “or” in the
expression “impair the physical, mental or moral development of minors”. Most
other language versions, including the French, Italian, Danish and Swedish texts,
are similarly phrased. The Norwegian version uses “og” and the German version
uses “und”, which translate as “and”, but cannot reasonably be interpreted as
establishing cumulative conditions.

Directive 97/36/EC of the European Parliament and of the Council of 30 June
1997, amending Council Directive 89/552/EEC, has not yet been incorporated
into the EEA Agreement by a decision of the EEA Joint Committee.

2. National legislation

According to the request, the decision to stop FilmMax’s broadcasts was taken
pursuant to section 4-5, first paragraph, litra b of the Broadcasting Act. That
provision, which entered into force on 1 January 1994, reads as follows:

“The Mass Media Authority may prohibit further broadcast by television stations
which ... broadcast programmes with pornography or violence in violation of
Norwegian law.”

Section 211 of the Norwegian Penal Code lays down sanctions for inter alia
dissemination of pornographic writings, pictures, films, videograms or the like.
During the proceedings, the Norwegian Government has stressed that, under
Norwegian law, films with a strong emphasis on sexual organs in a sexual
context and which are aimed at being sexually exciting for the viewer are usually
beyond what may be acceptable under section 211 of the Norwegian Penal Code.
The Norwegian Government refers to three Supreme Court judgments which
allegedly establish this. The judgments are published in Norsk Rettstidende
1978:1111, 1984:1016 and 1987:1537.

Questions 1, 2 and 3

By its first three questions, the referring court seeks clarification on the
interpretation of Articles 2(2) and 22 of the Directive. The referring Court
primarily asks whether it is left up to each Contracting Party to determine the
degree of pornography, violence etc., which is to be deemed to have the
damaging effects referred to in Article 22 or whether there is a common standard
for what “might seriously impair the physical, mental or moral development of
minors” and, if so, whether the Swedish norm, as derived from accepted practices
in Sweden, is the expression of the common standard.
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Domstolen bemerker at den engelske versjonen av direktivteksten bruker "or" i
uttrykket "impair the physical, mental or moral development of minors". De
fleste andre sprékversjoner, innbefattet de franske, italienske, danske og svenske
tekstene, er tilsvarende formulert. Den norske versjonen bruker "og" og den tyske
versjonen bruker "und”, som tilsvarer det engelske "and", men kan ikke rimeligvis
bli tolket som & oppstille kumulative vilkar.

Europaparlaments- og radsdirektiv 97/36/EF av 30 juni 1997, som endrer
radsdirektiv 89/552/EQF, er hittil ikke gjort til del av E@S-avtalen gjennom et
vedtak av E@S-komitéen.

2. Nasjonal lovgivning

Ifelge anmodningen ble vedtaket om & stoppe FilmMax' fjernsynssendinger
truffet 1 medhold av kringkastingsloven § 4-5 forste ledd bokstav b.
Bestemmelsen, som trédte i kraft 1 januar 1994, lyder som felger:

"Statens mediaforvaltning kan forby videresending av fjernsynskanaler som ...
sender program med pornografi eller vold i strid med norsk lov."

Straffeloven § 211 oppstiller sanksjoner bl a for spredning av pornografiske
skrifter, bilder, filmer, videogram eller lignende. Under saksgangen har Den
norske regjeringen understreket at etter norsk lov vil filmer med en sterk
fremheving av kjennsorganer i seksuell sammenheng, med det formal & virke
seksuelt opphissende pé seeren, normalt ligge utenfor det som kan aksepteres
etter straffeloven § 211. Den norske regjering viser til tre dommer fra Hoyesterett
som angivelig fastsetter dette. Dommene er publisert i Norsk Retstidende 1978 s
1111, 1984 5 1016 og 1987 s 1537.

Sporsmadl 1, 2 og 3

Med sine tre forste spersmél seker den nasjonale domstolen avklaring med
hensyn til tolkningen av direktivet artikkel 2 nr 2 og 22. Den foreleggende
domstolen sper 1 forste rekke om det er overlatt til hver avtalepart & avgjeore
hvilken grad av pornografi, vold mv som skal anses for & ha de skadelige
virkningene som vist til i artikkel 22, eller om det er en felles standard for hva
som "i alvorlig grad kan skade mindredriges fysiske, mentale og moralske
utvikling", og, dersom dette er tilfelle, om den svenske normen, som utledet fra
akseptert praksis i Sverige, er et uttrykk for den felles standarden.
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The Norwegian Government, the Government of Sweden, the Government of the
United Kingdom, the EFTA Surveillance Authority and the Commission of the
European Communities all argue that, under Article 2(2), it is for the national
authorities of the receiving State to determine, in accordance with that State’s
values and national legislation, which programmes might seriously impair the
physical, mental or moral development of minors within the meaning of Article
22, first paragraph, first sentence. At the oral hearing, the plaintiff conceded that
it was, in principle, for each Member State to carry out this control, although
Article 22 of the Directive limited somewhat the discretion of the Member States
in this area.

The Court has noted in its case law that the Directive has established an
overriding principle of division of responsibilities among the Member States.
Following the so-called “transmitting State principle”, a receiving State may not
carry out further controls in addition to those effected by the transmitting State
(see Joined Cases E-8/94 and E-9/94 Forbrukerombudet v Mattel Scandinavia
A/S and Lego Norge A/S [1994-1995] EFTA Court Report 113, hereinafter
“Mattel/Lego”). However, both the EFTA Court and the Court of Justice of the
European Communities have accepted that certain restrictions on television
broadcasting, for example, measures against advertisements targeting children,
may be upheld by the Member States under Council Directive 84/450/EEC,
which concerns misleading advertising (see Mattel/Lego and Joined Cases C-
34/95, C-35/95 and C-36/95 KO v De Agostini and 1TV-Shop [1997] ECR I-
3843).

Furthermore, an exceptional procedure of temporary suspension is allowed
pursuant to Article 2(2) of the Directive, if the conditions of that provision are
fulfilled, including the criterion that a television broadcast coming from another
Member State must manifestly, seriously and gravely infringe Article 22.

The reference in Article 2(2)(a) of the Directive to a television broadcast
infringing Article 22 must be understood as being a reference to the criterion that
it “might seriously impair the physical, mental or moral development of minors”.
The Court notes that, as pointed out by inter alia the EFTA Surveillance
Authority and the Commission of the European Communities, the provision does
not purport to lay down any standards for what might have such detrimental
effects, leaving it up to the Member States to define these terms, as well as the
term “pornography”, in accordance with their national legislation and moral
standards. This applies equally to the transmitting State, pursuant to Article 22,
with regard to broadcasts under its jurisdiction and to the receiving State
exercising its powers under Article 2(2), second sentence, cf. Article 22.
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Den norske regjering, Den svenske regjering, Den britiske regjering, EFTAs
overvakningsorgan og Kommisjonen for De europeiske fellesskap gjor alle
gjeldende at det etter artikkel 2 nr 2 er opp til myndighetene i mottakerstaten i
overensstemmelse med sine egne verdier og nasjonal lovgivning a avgjere hvilke
programmer som 1 alvorlig grad kan skade mindreariges fysiske, mentale eller
moralske utvikling i henhold til artikkel 22 forste ledd, forste setning. Under den
muntlige heringen vedgikk saksoker at det 1 prinsippet er opp til hver
medlemsstat 4 uteve denne kontrollen, selv om direktivet artikkel 22 1 noen grad
begrenser medlemsstatenes skjenn pa dette omradet.

Domstolen har bemerket i sin rettspraksis at direktivet har etablert en overordnet
prinsipiell  ansvarsdeling mellom medlemsstatene. Etter det sékalte
"senderstatsprinsippet” kan en mottakerstat ikke uteve ytterligere kontroll i tillegg
til den som er utfort av senderstaten (se forente saker E-8/94 og E-9/94
Forbrukerombudet mot Mattel Scandinavia A/S og Lego Norge A/S [1994-1995]
EFTA Court Report 113, heretter "Mattel/Lego"). Bade EFTA-domstolen og EF-
domstolen har imidlertid akseptert at visse restriksjoner pa fjernsynssendinger,
for eksempel tiltak mot reklame rettet mot barn, kan opprettholdes av
medlemsstatene 1 medhold av radsdirektiv 84/450/EQF som gjelder villedende
reklame (se Mattel/Lego og forente saker C-34/95, C-35/95 og C-36/95 KO mot
De Agostini og TV-Shop [1997] ECR 1-3843).

Videre tillates en unntaksprosedyre med midlertidig avbrudd i henhold til
direktivet artikkel 2 nr 2 dersom vilkdrene oppstilt i den artikkelen er oppfylt,
innbefattet vilkdret om at en fjernsynssending som kommer fra en annen
medlemsstat apenbart, vesentlig og alvorlig er et brudd pa artikkel 22.

Henvisningen i direktivet artikkel 2 nr 2 a) til en fjernsynssending som er i strid
med artikkel 22, ma forstds som en henvisning til vilkaret om at den "i alvorlig
grad kan skade mindreariges fysiske, mentale og moralske utvikling". Domstolen
bemerker, som papekt av bl a EFTAs overvakningsorgan og Kommisjonen for De
europeiske fellesskap, at det ikke er bestemmelsens hensikt & fastsette noen
standarder for hva som kan ha slike skadelige virkninger. Den overlater til
medlemsstatene 4 definere disse begrepene, s& vel som begrepet "pornografi”, i
overensstemmelse med deres nasjonale lovgivning og moralnormer. Dette gjelder
bade for senderstaten etter artikkel 22 med hensyn til fjernsynssendinger under
dets myndighet og for mottakerstaten som utever sin myndighet etter artikkel 2 nr
2 annen setning, jf artikkel 22.
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The Court notes, however, that even if Article 22 mentions “pornography” as
content of a programme which might seriously impair the physical, mental or
moral development of minors, not all broadcasts of sexually explicit material
automatically fall under Article 22, first paragraph, first sentence, as conceded by
the Norwegian Government. The decisive criterion is whether a programme may
have the effects on minors referred to in the first sentence of the Article.

Protection of minors is a legitimate goal of each of the Contracting Parties to the
EEA Agreement. The protection of the mental and moral development of minors
forms an important part of the protection of public morality, an area where it is
not possible to determine a uniform European conception, as the requirements of
morals vary, depending on time and place (see the Handyside judgment of the
European Court of Human Rights of 7 December 1976, Series A Vol. 24). This
approach has been confirmed by the ECJ (see Case 121/85 Conegate v HM
Customs and Excise [1986] ECR 1007). In that judgment, the ECJ observed that
a Member State is permitted by the EC Treaty to make its own assessment
relating to public morality within its territory. Nevertheless, a State is guilty of
arbitrary discrimination if it seeks to prohibit the importation of goods or services
that could be made and marketed lawfully within its territory.

The Court does not accept the plaintiff’s submission to the effect that
programmes which might seriously impair the physical, mental or moral
development of minors must be considered by virtue of Article 22, first
paragraph, second sentence, not to have seriously impairing effects if, through
selection of the time of broadcast or technical measures, it is ensured that minors
in the area will not normally hear or see such broadcasts.

It 1s sufficient to note, as the defendant, the Government of the United Kingdom,
the EFTA Surveillance Authority and the Commission of the European
Communities all point out, that it follows from the wording of Article 22, first
paragraph, that the provision sets out two different categories of programmes,
with the second sentence allowing for the possibility of taking into account the
measures intended to prevent minors from seeing broadcasts which are likely to
impair the physical, mental or moral development of minors, without falling into
the category of broadcasts that might seriously impair the development of minors.

Questions 4 and 5

By its fourth and fifth questions, the referring court seeks clarification on the
provisions contained in Article 2(2) of the Directive, in particular (a) and (b). The
plaintiff has argued that, according to Article 2(2)(a), a qualified infringement of
Article 22 is required, and that such a qualified infringement has not been
established in the case at hand.
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Domstolen bemerker imidlertid at selv om artikkel 22 nevner "pornografi” som et
programinnhold som 1 alvorlig grad kan skade mindreériges fysiske, mentale eller
moralske utvikling, faller ikke, som innremmet av Den norske regjering, enhver
fiernsynssending med eksplisitt seksuelt materiale automatisk under artikkel 22
forste ledd, forste setning. Det avgjerende kriterium er om et program kan ha de
virkningene pa mindrearige som det er vist til 1 artikkelens ferste setning.

Beskyttelse av mindredrige er et legitimt mal for hver av E@S-avtalens
avtaleparter. Beskyttelsen av den mentale og moralske utviklingen til mindreérige
utgjer en viktig del av beskyttelsen av offentlig moral, et omrade der det ikke er
mulig & fastsette et ensartet europeisk konsept ettersom kravene til moral varierer,
avhengig av tid og sted (se Handyside-dommen fra Den europeiske
menneskerettighetsdomstol av 7 desember 1976, Serie A vol 24). Denne
tilnzermingen har blitt bekreftet av EF-domstolen (se sak 121/85 Conegate mot
HM Customs & [Ixcise [1986] ECR 1007). 1 den dommen bemerket EF-
domstolen at EF-traktaten tillater en medlemsstat & gjore sin egen vurdering hva
gjelder offentlig moral pa sitt territorium. Ikke desto mindre er en stat skyldig i
vilkarlig forskjellsbehandling dersom den sgker & forby importen av varer og
tjenester som lovlig kunne lages og markedsferes pa dets territorium.

Domstolen aksepterer ikke saksekers anfersler om at programmer som i alvorlig
grad kan skade mindreariges fysiske, mentale eller moralske utvikling mé
vurderes 1 lys av artikkel 22 forste ledd, andre setning, og ikke ha alvorlige
skadelige virkninger dersom det ved valg av sendetid eller ved tekniske tiltak
sprges for at mindrearige som befinner seg i omradet vanligvis ikke vil se eller
hore slike sendinger.

Det er tilstrekkelig & bemerke, som saksekte, Den britiske regjering, EFTAs
overvakningsorgan og Kommisjonen for De europeiske fellesskap alle har pekt
pé, at det felger av ordlyden i artikkel 22 forste ledd at bestemmelsen oppstiller
to forskjellige typer av programmer, der den andre setningen &pner for
muligheten til & ta i betraktning tiltak som har til formél & hindre at mindreérige
ser fjernsynssendinger som er sannsynlig at skader den fysiske, mentale eller
moralske utviklingen til mindredrige, uten & falle under kategorien av
fjernsynssendinger som i alvorlig grad kan skade mindreariges utvikling

Sporsmal 4 og 5

Med sitt fjerde og femte spersmal sgker den nasjonale domstolen avklaring av
bestemmelsene i direktivet artikkel 2 nr 2, szrlig bokstav a) og b). Saksoker
hevder at det i henhold til artikkel 2 nr 2 a) er krevet et kvalifisert brudd pé
artikkel 22, og at et slikt kvalifisert brudd ikke har blitt fastslatt i den foreliggende
saken.
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The Court notes that Article 2(2)(a) to (d) of the Directive list the conditions
under which a Contracting Party may provisionally suspend retransmissions of
television broadcasts from other Contracting Parties. All the conditions listed in
Article 2(2)(a) to (d) must be fulfilled in order for the receiving State to restrict
retransmission. The measures taken are subject to supervision by the Commission
and the EFTA Surveillance Authority, as the case may be.

The Court notes that it is for the national authorities to assess, with regard to the
facts of each case, if the infringement of Article 22 is manifest, serious and grave,
as required by Article 2(2)(a). The Court further notes that Article 2(2)(a) and (b)
list separate criteria, with (a) regulating the gravity of the infringement, while (b)
is to be interpreted to the effect that the right to provisional suspension of
retransmission arises when material infringing Article 22, as laid down in Article
2(2)(a) , has been broadcast on three occasions within a period of twelve months.

The Court finally notes that, in decisions on provisional suspension of
retransmission, regard must be had to the principle of proportionality.

Costs

The costs incurred by the Government of Sweden, the Government of the United
Kingdom, the EFTA Surveillance Authority and the Commission of the European
Communities, which have submitted observations to the Court, are not recoverable.
Since these proceedings are, in so far as the parties to the main proceedings are
concemed, a step in the proceedings pending before the national court, the decision
on costs is a matter for that court,

On those grounds,

THE COURT,
in answer to the questions referred to it by Oslo byrett by an order of 21 October
1997, hereby gives the following Advisory Opinion:
Under Article 2(2) of Council Directive 89/552/EEC, it is for the national
authorities of the receiving, State to determine, in accordance with that
State’s values and national legislation, which programmes might seriously

impair the physical, mental or moral development of minors within the
meaning of Article 22, first paragraph, first sentence of the Directive.
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Domstolen bemerker at direktivet artikkel 2 nr 2 a) til d) fastsetter vilkarene for at
en avtalepart midlertidig kan avbryte videresending av fjernsynssendinger fra
andre avtaleparter. Alle vilkarene som er oppregnet i artikkel 2 nr 2 a) til d) ma
vere oppfylt for at mottakerstaten skal kunne begrense videresending. Tiltakene
som er iverksatt er gjenstand for kontroll av henholdsvis Kommisjonen og EFTAs
overvakningsorgan.

Domstolen bemerker at det er for de nasjonale myndigheter & vurdere, med
hensyn til fakta 1 hver sak, om bruddet pé artikkel 22 er dpenbart, vesentlig og
alvorlig som krevet i artikkel 2 nr 2 a). Domstolen bemerker videre at artikkel 2
or 2 a) og b) oppstiller ulike vilkar. Bokstav a) regulerer alvorligheten av bruddet,
mens bokstav b) ma tolkes slik at retten til midlertidig 4 avbryte videresending
oppstar, som fastsatt i artikkel 2 nr 2 a), nar materiale som er i strid med artikkel
22 har vert sendt ved tre anledninger 1 lgpet av en periode pa tolv maneder.

Domstolen bemerker endelig at 1 vedtak om midlertidig avbrudd av videresending
ma det tas hensyn til forholdsmessighetsprinsippet.

Saksomkostninger

Omkostninger som er pélept for Den svenske regjering, Den britiske regjering,
EFTAs overvakningsorgan og Kommisjonen for De europeiske fellesskap, som
har gitt saksfremstillinger for Domstolen, kan ikke kreves dekket. Siden
rettergangen her, for partene 1 hovedsaken, utgjor en del av rettergangen for den
nasjonale domstolen, er avgjerelsen av saksomkostninger en sak for den
nasjonale domstolen.

Pa dette grunnlag avgir

DOMSTOLEN,

som svar pa de spersmaélene som er forelagt av Oslo byrett ved beslutning av 21
oktober 1997, folgende radgivende uttalelse:

Etter radsdirektiv 89/552/EQF artikkel 2 nr 2 er det opp til de nasjonale
myndighetene i mottakerstaten, i overensstemmelse med den statens verdier
og nasjonal lovgivning, 4 avgjere hvilke programmer som i alvorlig grad kan
skade mindreariges fysiske, mentale eller moralske utvikling i henhold til
direktivet artikkel 22 forste ledd, forste setning.
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The exception in the second sentence of Article 22, first paragraph does not
extend to programmes “which might seriously impair the physical, mental or
moral development of minors” dealt with in the first sentence of Article 22,
first paragraph.

All the conditions listed in Article 2(2)(a) to (d) of the Directive must be
fulfilled in order for the receiving State to restrict retransmission, regard
being had to the principle of proportionality and the decision being subject to
supervision by the Commission and the EFTA Surveillance Authority, as the
case may be.

The criteria in Article 2(2)(a) and (b) are separate criteria, with (a)
regulating the gravity of the infringement and (b) providing that the right to
provisional suspension of retransmission arises when material infringing
Article 22, as laid down in Article 2(2)(a), has been broadcast on three
occasions within a period of twelve months.

Bjern Haug Thoér Vilhjalmsson Carl Baudenbacher

Delivered in open court in Luxembourg on 12 June 1998.

Asle Aarbakke Bjern Haug
Registrar President
Legal Secretary
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Unntaket i artikkel 22 forste ledd, andre setning, omfatter ikke programmer
"som i alvorlig grad kan skade mindreariges fysiske, mentale og moralske
utvikling'', som er behandlet i artikkel 22 forste ledd, forste setning.

Alle vilkarene som er oppregnet i direktivet artikkel 2 nr 2 a) til d) ma veere
oppfylt for at mottakerstaten skal kunne begrense videresending, hensyn ma

tas til forholdsmessighetsprinsippet, og vedtaket er gjenstand for kontroll av
henholdsvis Kommisjonen og EFTAs overvakningsorgan.

Vilkarene i artikkel 2 nr 2 a) og b) er forskjellige, idet a) regulerer
alvorligheten av bruddet og b) bestemmer at retten til midlertidig 4 avbryte
videresending oppstar, som fastsatt i artikkel 2 nr 2 a), nar materiale som er i
strid med artikkel 22 har blitt sendt ved tre anledninger i lopet av en periode
pa tolv maneder.

Bjorn Haug Thér Vilhjalmsson Carl Baudenbacher

Avsagt i dpen rett i Luxembourg den 12 juni 1998.

Asle Aarbakke Bjern Haug
Justissekretaer President
Juridisk sekretaer

80



Chapter III. Decisions of the Court: Casc E-8/97

REPORT FOR THE HEARING
in Case E-8/97

REQUEST to the Court under Article 34 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice by Oslo byrett (Oslo City
Court) for an advisory opinion in the case pending before it between

TV 1000 Sverige AB

and

Norwegian Government, represented by the Royal Ministry of Cultural Affairs

on the interpretation of Council Directive 89/552/EEC.

I Introduction

1. By an order dated 21 October 1997, registered at the Court on 24 October 1997, Oslo
byrett (Oslo City Court), a Norwegian municipal court, made a reference to the EFTA Court for
an advisory opinion in a case brought before it by TV 1000 Sverige AB against the Norwegian
Government, represented by thc Royal Ministry of Cultural Affairs. The dispute before the
Norwegian court concerns the validity of a decision of the Royal Ministry of Cultural Affairs, by
which it prohibited further broadcast of the FilmMax channel on the Norwegian cable system as
of 22 May 1995.

II. Legal background

National legislation

2. According to the request. the decision to stop FilmMax's broadcasts was taken pursuant
to section 4-5, first paragraph, litra b of Act No. 127 of 4 December 1992 on broadcasting
(kringkastingsloven, hereinafter the “Broadcasting Act”). The provision entered into force on 1
January 1994.

3. Section 4-5, first paragraph, litra b of the Broadcasting Act reads as follows:

“The Mass Media Authority may prohibit further broadcast by television stations which ...
broadcast programmes with pornography or violence in violation of Norwegian law.”

4. Section 211 of the Norwegian General Civil Penal Code (straffeloven, Act no. 10 of 22
May 1902, hereinafter the “Penal Code™), last amended on 22 May 1992, reads:

“Any person shall be liable to fines or imprisonment for a term not exceeding two years, or
to both, who
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RETTSMG@TERAPPORT
i sak E-8/97

ANMODNING til Domstolen om radgivende uttalelse i medhold av artikkel 34 i Avtalen mellom
EFTA-statene om opprettelse av et Overvakningsorgan og en Domstol fra Oslo byrett 1 saken for
denne domstol mellom

TV 1000 Sverige AB

og

Den norske regjering, representert ved Kulturdepartementet

om tolkningen av radsdirektiv 89/552/EQF.

I Innledning

l. Ved beslutning datert 21 oktober 1997, mottatt ved Domstolen den 24 oktober 1997,
anmodet Oslo byrett EFTA-domstolen om en radgivende uttalelse i en sak innbrakt for denne av
TV 1000 Sverige AB mot Den norske regjering, representert ved Kulturdepartementet. Tvisten

ved den norske domstolen gjelder gyldigheten av en beslutning av Kulturdepartementet der det
satte forbud mot videresending av kanalen FilmMax i norske kabelnett fra og med 22 mai 1995.

II. Rettslig bakgrunn

Nasjonal lovgivning

2. Ifelge anmodningen ble vedtaket om & stoppe FilmMax' fjernsynssendinger truffet i
medhold av lov om kringkasting av 4 desember 1992 nr 127 (heretter "kringkastingsloven") § 4-
5(1) bokstav b. Bestemmelsen tradte i kraft 1 januar 1994.

3. Kringkastingsloven § 4-5(1) bokstav b lyder som folger:

"Statens mediaforvaltning kan forby videresending av fjernsynskanaler som ... sender et
program med pornografi eller i strid med norsk lov."

4. Almindelig borgerlig Straffelov av 22 mai 1902 nr 10 (heretter "straffeloven") § 211, sist
endret den 22 mai 1992, lyder:

"Med bater eller med fengsel inntil 2 ar eller med begge deler straffes:
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a) gives public lectures or arranges public performances or exhibitions of an
indecent or pornographic content,
b) publishes, offers for sale or hire or in any other way seeks to disseminate, or with

intent to so disseminate, imports indecent or pornographic writings, pictures,
films, videograms or the like,

c) delivers indecent or pornographic writings, pictures, films, videograms or the like
to persons under I8 years of age.
d) possesses or imports pictures, films, videograms, or the like in which any person

who is, must be considered to be or is presented as being under 16 years of age is

shown in an indecent or pornographic manner.

In this section indecent or pornographic depictions mean sexual depictions that
have an offensive effect or in any other way are capable of having a humanly degrading
or brutalizing effect, including sexual depictions showing children, animals, violence,
duress, and sadism.

An accomplice shall be liable to the same penalty.

Any person who negligently commits any such act as is referred to in this section
shall be liable to fines or imprisonment for a term not exceeding six months or both.

Any proprietor or superior who wilfully or negligently omits to prevent the
commission in his business of any such act is referred to in this section shall be liable to
the same penalty.

In the apportioning of the sentence the fact that the indecent or pornographic
depictions include the use of children. animals, violence, duress, and sadism shall be
treated as an aggravating circumstance.

This section shall not apply to films or videograms that the National Board of
Film Censors has by prior control approved for commercial exhibition or sale.”

EEA law

J.

Directive 89/552/EEC of 3 October 1989, on the coordination of certain provisions laid

down by law, regulation or administrative action in Member States concerning the pursuit of
television broadcasting activities (hereinafter “the Directive”) is referred to in point 1 of Annex X
to the EEA Agreement.

6.
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Article 2 of the Directive provides:

“1. Each Member State shall ensure that all television broadcasts transmitted

- by broadcasters under its jurisdiction, or

- by broadcasters who, while not being under the jurisdiction of any Member State,

make use of a frequency or a satellite capacity granted by, or a satellite up-link
situated in, that Member State,

comply with the law applicable to broadcasts intended for the public in that Member
State.

2. Member States shall ensure freedom of reception and shall not restrict
retransmission on their territory of television broadcasts from other Member
States for reasons which fall within the fields co-ordinated by this Directive.
Member States may provisionally suspend retransmissions of television
broadcasts if the following conditions are fulfilled:
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a) den som holder offentlig foredrag eller istandbringer offentlig forestilling cller
utstilling av utuktig eller pornografisk innhold,

b) den som utgir. frambyr til salg eller leie eller pa annen mate soker a utbre, eller som
med hensikt a foreta slik utbredelse innforer utuktige eller pornografiske skrifter.
bilder, filmer, videogram eller lignende,

c) den som overlater utuktige eller pornografiske skrifter, bilder. film. videogram og
liknende til personer under 18 ar,

d) den som besitter eller innforer bilder, fiim, videogram cller lignende, hvor noen som
cr, ma regnes 4 vare eller fremstilles som a veaere under 16 ar, er vist pa en utuktig
cller pornografisk mate.

Med utuktige eller pornografiske skildringer menes i denne paragraf kjennslige
skildringer som virker stotende eller pa annen mate er egnet til a virke menneskelig
nedverdigende ecller forrdende, herunder kjonnslige skildringer med bruk av barn. dyr.
vold, tvang og sadisme.

Medvirkning straffes pa samme mate.

Med boter eller fengsel inntil 6 maneder cller begge deler straffes den som av
uaktsomhet foretar noen sddan handling som er nevnt i denne paragraf.

P4 samme mate straffes den innehaver cller overordnede som forsettlig cller av
uaktsomhet unnlater a hindre at det i en virsomhet blir foretatt handling som
nevnt i denne paragraf.

Ved straffeutmalingen legges det 1 skjerpende retning vekt pa om de utuktige eller
pornografiske skildringer omfatter bruk av barn, dyr, vold, tvang og sadisme.

Paragrafen gjclder ikke for film eller vidcogram som Statens filmtilsyn ved
forhandskontroll har godkjent til ervervsmessig framvisning eller omsetning."

EQS-retten

5.

Direktiv 89/552/E@F av 3 oktober 1989 om samordning av visse bestemmelser om

utovelse av fjernsynsvirksomhet, fastsatt ved lov eller forskrift i medlemsstatene (herctter
"direktivet") er omhandlet i E@S-avtalen vedlegg X punkt 1.

6.

Direktivet artikkel 2 lyder:
"1 Hver medlemsstat skal pase at alle fiemsynsprogrammer sendt
- av fjernsynsselskaper underlagt dennie medlemsstats myndighet eller

~ av fjemsynsselskaper som nytter en frekvens eller en satellittkapasitet som
vedkommende medlemsstat har gitt tillatelse til a4 bruke, eller en
satelittforbindelse som er plassert | medlemsstaten, selv om de ikke er underlagt
noen medlemsstats myndighet,

er i samsvar med gjeldende lovgivning for sendinger beregnet pa allmennheten i denne
medlemsstat.

2. Medlemsstatene skal sikre fri mottaking og skal ikke hindre videresending pa sitt
territorium av fjernsynssendinger fra andre medlemsstater pd grunn av forhold
som faller inn under omrader som samordnes ved dette direktiv. Medlemsstatene
kan midlertidig avbryte videresending av fjernsynssendinger dersom felgende
forhold foreligger:
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8.

(@) a television broadcast coming from another Member State manifestly. seriously
and gravely infringes Article 22;

(b) during the previous 12 months. the broadcaster has infringed the same provision
on at least two prior occasions:

(c) the Member State concerned has notified the broadcaster and the Commission in
writing of the alleged infringements and of its intention to restrict retransmission
should any such infringement occur again;

(d) consultations with the transmitting State and the Commission have not produced
an amicable settlement within 15 days of the notification provided for in point
(c), and the alleged infringement persists.

The Commission shall ensure that the suspension is compatible with Community law. It
may ask the Member State concerned to put an end to a suspension which is contrary to
Community law, as a matter of urgency. This provision is without prejudice to the
application of any procedure, remedy or sanction to the infringements in question in the
Member State which has jurisdiction over the broadcaster concerned.

3. This Directive shall not apply to broadcasts intended exclusively for reception in
States other than Member States, and which are not received directly or indirectly
in one or more Member States.”

Article 22 of the Directive provides:

“Member States shall take appropriate measures to ensure that television broadcasts by
broadcasters under their jurisdiction do not include programmes which might seriously
impair the physical, mental or moral development of minors, in particular those that
involve pornography or gratuitous violence. This provision shall extend to other
programmes which are likely to impair the physical, mental or moral development of
minors, except where it is ensured, by selecting the time of the broadcast or by any
technical measure, that minors in the area of transmission will not normally hear or see
such broadcasts.

Member States shall also ensure that broadcasts do not contain any incitement to hatred
on grounds of race, sex, religion or nationality.”

Directive 97/36/EC of the European Parliament and of the Council of 30 June 1997,

amending Council Directive 89/552/EEC, has not yet been incorporated into the EEA Agreement
by a decision of the EEA Joint Committee. Article 1(2) of Directive 97/36/EC amends Article 2
and inserts a new Article 2a. The new Article 2a reads:
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“l. Member States shall ensure freedom of reception and shall not restrict
retransmissions on their territory of television broadcasts from other Member
States for reasons which fall within the fields coordinated by this Directive.

2. Member States may, provisionally, derogate from paragraph 1 if the following
conditions are fulfilled:

(a) a television broadcast coming from another Member State manifestly, seriously
and gravely infringes Article 22 (1) or (2) and/or Article 22a;



Kapittel [11. Avgjorelser av Domstolen: Sak E-8/97

8.

a) en fiemmsynssending fra en anncn medlemsstat utgjor et dpenbart, vesentlig og
alvorlig brudd pa artikkel 22.

b) fjernsynsselskapet har 1 lepet av de 12 foregaende manedenc overtradt den
samme bestemmelsen ved minst to tidligere anledninger,

c) vedkommende medlemsstat har gitt fiernsynsselskapet og Kommisjonen skriftlig
melding om dc pastatte overtredelsene og om at den har til hensikt a hindre
videresending dersom overtredelsen skjer igjen,

d) konsultasjoner med senderstaten og Kommisjonen har ikke fort til en minnelig
losning innen femten dager ctter at meidingen omhandlet 1 bokstav c) ble gitt, og
den pastatte overtredelsen fortsetter.

Kommisjonen skal pase at midlertidige avbrudd skjer 1 samsvar med fellesskapsretten.
Den kan anmode vedkommende medlemsstat om straks a stanse avbrudd som er i strid
med fellesskapsretten. Dennc bestemmelse er ikke til hinder for & innlede saksbehandling,
treffe forholdsregler cller sanksjoner i forbindelse med de aktuelle overtredelsene i den
medlemsstat hvis myndighet fjersynsselskapet er underlagt.

3. Dette direktiv skal ikke fa anvendelse pa sendinger som utelukkende er beregnet
pa & mottas i andre stater enn medlemsstatene, og som verken direkte eller
indirekte mottas 1 en eller flere medlemsstater.”

Direktivet artikkel 22 lyder:

"Medlemsstatene skal treffe passende tiltak for & sikre at fjernsynsselskaper underlagt
deres myndighet ikke sender programmer som 1 alvorlig grad kan skade mindreariges
fysiske, mentale og moralske utvikling, sarskilt programmer som inneholder
pornografiske scener eller umotivert vold. Denne bestemmelsen skal utvides til & omfatte
andre programmer som kan skade mindreériges fysiske, mentale og moralske utvikling,
med mindre det ved valg av sendetid eller ved andre tekniske tiltak serges for at
mindrearige som befinner seg i sendeomradet. vanligvis ikke ser eller herer slike
sendinger.

Medlemsstatene skal ogsé pase at sendinger ikke inneholder elementer som sporer til hat
pa grunnlag av rase. kjenn. religion eller nasjonalitet.”

Europaparlaments- og radsdirektiv 97/36/EF av 30 juni 1997, som endrer radsdirektiv

89/552/EQF, er hittil ikke gjort til del av E@S-avtalen gjennom et vedtak av EQS-komitéen.
Direktiv 97/36/EF artikkel 1 nr 2 endrer artikkel 2 og tilfoyer en ny artikkel 2a. Den nye artikkel
2a lyder:

"1 Medlemsstatene skal sikre fri mottaking og skal ikke hindre videresending pa sitt
territorium av flernsynssendinger fra andre medlemsstater pa grunn av forhold
som faller inn under omrader som samordnes ved dette direktiv.

2. Medlemsstatene kan midlertidig gjore unntak fra nr. 1 dersom falgende forhold
foreligger:

a) en fjernsynssending fra en annen medlemsstat utgjer et dpenbart, vesentlig og
alvorlig brudd pa artikkel 22 nr. 1 eller 2 og/eller artikkel 22a,
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(b) during the previous 12 months. the broadcaster has infringed the provision(s)
referred to in (a) on at least two prior occasions:

(©) the Member State concerned has notified the broadcaster and the Commission in
writing of the alleged infringements and of the measures it intends to take should
any such infringement occur again:

(d) consultations with the transmitting Member State and the Commission have not
produced an amicable settlement within 15 days of the notification provided for
in (c), and the alleged infringement persists.

The Commission shall, within two months following notification of the measures taken
by the Member State, take a decision on whether the measures are compatible with
Community law. If it decides that they are not, the Member State will be required to put
an end to the measures in question as a matter of urgency.

3. Paragraph 2 shall be without prejudice to the application of any procedure,
remedy or sanction to the infringements in question in the Member State which
has jurisdiction over the broadcaster concerned.”

Article 1(27) of Directive 97/36/EC amends Article 22 of Directive 89/552/EEC. The new
Article 22 reads:

“1. Member States shall take appropriate measures to ensure that television
broadcasts by broadcasters under their jurisdiction do not include any
programmes which might seriously impair the physical, mental or moral
development of minors, in particular programmes that involve pornography or
gratuitous violence.

2. The measures provided for in paragraph | shall also extend to other programmes
which are likely to impair the physical, mental or moral development of minors,
except where it is ensured, by selecting the time of the broadcast or by any
technical measure, that minors in the area of transmission will not normally hear
or see such broadcasts.

3. Furthermore, when such programmes are broadcast in unencoded form Member
States shall ensure that they are preceded by an acoustic warning or are identified
by the presence of a visual symbol throughout their duration.”

In addition, a new Article 22a now provides that Member States shall ensure that broadcasts do
not contain any incitement to hatred on grounds of race, sex, religion or nationality.

I11. Facts and Procedure

9. TV 1000 Sverige AB is a Swedish broadcasting company, which broadcasts on, inter
alia, the TV 1000 and FilmMax channels. Television programmes are broadcast from Sweden in
the form of satellite signals that are captured by Norwegian receiving stations. These are in turn
linked to Norwegian cable systems, which broadcast the television signals to Norwegian homes.
The broadcasts are encoded so that they can only be received by paying subscribers. The
television channels can also be received directly by subscribers with satellite dishes and decoding
equipment.
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b) fiernsynsselskapet har i lepet av de tolv foregdende manedene allerede overtradt
én eller flere av bestemmelsene nevnt i bokstav a) ved minst to anledninger,

c) vedkommende medlemsstat har gitt fjernsynsselskapet og Kommisjonen skriftlig
melding om de pastatte overtredelsene og om de tiltak den har til hensikt & treffe
dersom overtredelse skjer igjen.

d) konsultasjoner med sendermedlemsstaten og Kommisjonen har ikke fert til en
minnelig lesning innen 15 dager etter at meldingen omhandlet i bokstav c) ble
gitt, og den pastatte overtredelsen fortsetter.

Kommisjonen skal innen to maneder etter at det ble gitt underretning om tiltakene
medlemsstaten har truffet, avgjere om tiltakene er i samsvar med fellesskapsretten.
Dersom Kommisjonen avgjer at tiltakene ikke er i samsvar med fellesskapsretten, skal
medlemsstaten anmodes om straks 4 stanse tiltakene.

3. Nr. 2 er ikke til hinder for at det innledes saksbehandling, treffes forholdsregler
eller sanksjoner 1 forbindelse med de aktuelle overtredelsene i den medlemsstat
hvis myndighet fijernsynsselskapet er underlagt."

Direktiv 97/36/EF artikkel 1 nr 27 endrer direktiv 89/552/EQF artikkel 22. Den nye artikkel 22
lyder:

"1. Medlemsstatene skal treffe passende tiltak for 4 sikre at fjemmsynsselskaper
underlagt deres myndighet ikke sender noen programmer som i alvorlig grad kan
skade mindreariges fysiske, mentale og moralske utvikling, serlig programmer
som inneholder pornografiske scener eller umotivert vold.

2. Tiltakene nevnt 1 nr. 1 skal ogsd omfatte andre programmer som kan skade
mindreariges fysiske, mentale og moralske utvikling, med mindre det ved valg av
sendetid eller ved andre tekniske tiltak sorges for at mindrearige som befinner seg
i sendeomradet. vanligvis ikke kan se eller hore slike sendinger.

3. Nar slike programmer kringkastes 1 ukodet form, skal medlemsstatene i tillegg
sorge for at det gis en akustisk advarsel for sending, eller at programmene under
hele sendetiden kan identifiseres ved hjelp av et visuelt symbol."

I tillegg bestemmer na en ny artikkel 22a at medlemsstatene skal pdse at sendinger ikke
inneholder elementer som sporer til hat pd grunnlag av rase, kjonn, religion eller nasjonalitet

111. Fakta og prosedyre

9. TV 1000 AB er et svensk fjernsynsselskap som bl a sender pa fjernsynskanalene TV
1000 og FilmMax. Fjernsynsprogrammene sendes fra Sverige som satelittsignaler som mottas av
norske mottaksstasjoner. Disse er igjen knyttet til norske kabelnett som videreformidler
fiernsynssignalene til norske hjem. Sendingene er kodet slik at de bare kan mottas av betalende
abonnenter. Fjernsynskanalene kan ogsa tas direkte inn av abonnenter med parabolantenne og
dekoderutstyr.

10. Béade TV 1000 og FilmMax har tidvis sendt filmer med eksplisitte seksuelle scener. TV

1000 har i dissc tilfellene lagt inn en sort firkant 1 bildet som opptar omtrent 1/3 av billedflaten. I
kanalen FilmMax sendte man imidlertid de pornografiske filmene usensurert. Den 16 september
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10. Both TV 1000 and FilmMax have at times broadcast films with explicit sexual scenes. In
these cases, TV 1000 has placed a black squarc on the screen image which takes up about one-
third of the screen surface. However, the pornographic films were transmitted in uncensored form
on the FilmMax channel. As of 24.00 hrs on 16 September 1994, FilmMax broadcast the film
“Andrew Blake’s girls”. As of 00.30 hrs on 17 September 1994, the film “The best of Andrew
Blake” was broadcast. As of 23.30 hrs on 18 September 1994, the film “A Pussy called Wanda”
was broadcast.

11 The Norwegian Board of Film Classification (Statens Filmtilsyn), which is the
administrative body which assesses whether the content of films and videograms violate
Norwegian legislation, found that all three films clearly violated section 211 of the Norwegian
Penal Code.

12. Based on this, the Norwegian Mass Media Authority (Statens medieforvaltning) notified
TV 1000 Sverige AB that the intention was to take a decision to prohibit further broadcast of
FilmMax on Norwegian cable systems if FilmMax again broadcast films which were in violation
of section 211 of the Penal Code. The notice was given on 24 October 1994 pursuant to section
16 of the Act of 10 February 1967 on procedure in cases concerning the public administration
(the Public Administration Act — forvaltningsloven), which requires the Mass Media Authority to
give such prior notice.

13. On 10 November 1994, FilmMax broadcast the film “Justin et Juillet”. The Norwegian
Board of Film Classification found that this film also clearly violated section 211 of the
Norwegian Penal Code.

14. Pursuant to Council Directive 89/552/EEC, Norwegian authorities notified the EFTA
Surveillance Authority (ESA) of plans to interrupt FilmMax’s broadcasts on Norwegian cable
systems. Pursuant to Article 2(2)(d) of the Directive. a consultation meeting was held on 15
February 1995, with the EFTA Surveillance Authority, Norwegian and Swedish authorities, as
well as representatives from the EU Commission, without an amicable settlement being reached.
In a report of the meeting, the EFTA Surveillance Authority concluded that Norwegian
authorities had fulfilled their obligations under the EEA Agreement. The EFTA Surveillance
Authority found that all conditions were met for Norway to be able to take a decision on
temporary interruption of broadcasts of FilmMax on Norwegian cable systems.

15. On 30 November 1994, the Mass Media Authority decided to prohibit the broadcast of
FilmMax on Norwegian cable systems as of 9 December 1994. On 21 December 1994, TV 1000
Sverige AB, TV 1000 Norge AS, Norske Fjernsynsantenner AS and Mr Einar Brustad filed a
complaint against the decision of the Mass Media Authority with the Norwegian Royal Ministry
of Cultural Affairs. Norske Fjernsynsantenner is a cable company that distributes television
signals through a separate system, and Mr Einar Brustad was a subscriber to FilmMax. On 15
May 1995, the Norwegian Royal Ministry of Cultural Affairs made a decision on the complaint,
which was to prohibit further broadcasts of FilmMax as of 22 May 1995 as of 24.00 hrs.

16. Before the national court, the plaintiff, TV 1000 Sverige AB, has argued that the decision
of 15 May 1995 by the Ministry of Cultural Affairs suffers from shortcomings relating to
competence and content, which render the decision invalid. The plaintiff has argued that Norway
is subject to Directive 89/552/EEC, and that section 4-5, litra b, of the Broadcasting Act, on
which the decision is based, must be interpreted as having the same meaning as Article 2, cf.
Article 22 of the Directive.
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1994 fra ki 24.00 sendte FilmMax filmen "Andrew Blake's girls". Den 17 september 1994 fra ki
00.30 ble filmen "The best of Andrew Blake" sendt. Den 18 september 1994 fra kl 23.30 ble
filmen "A Pussy called Wanda" sendt.

1. Statens filmtilsyn, som er det forvaltningsorgan som vurderer om innholdet av filmer og
videogrammer er i strid med norsk lovgivning, fant at alle tre filmene klart stred mot straffeloven
§211.

12. Pa bakgrunn av dette varslet Statens medieforvaltning TV 1000 Sverige AB at man
hadde til hensikt & treffe vedtak om & forby videresending av FilmMax i norske kabelnett dersom
FilmMax pa nytt sendte filmer som var i strid med straffeloven § 211. Varslet ble gitt 24 oktober
1994 i henhold av lov om behandlingsmaten i forvaltningssaker (forvaltningsloven) av 10 februar
1967 § 16, som palegger Statens medieforvaltning en plikt til & gi slikt forhandsvarsel.

13. Den 10 november 1994 sendte FilmMax filmen “Justin et Juillet”. Statens filmtilsyn fant
at ogsd denne filmen klart stred mot straffeloven § 211.

14. I henhold til radsdircktiv 89/552/E@F meddelte norske myndigheter EFTAs
overvakningsorgan (ESA) om sine planer om a avbryte FilmMax' sendinger pa det norske
kabelnettet. I henhold til direktivet artikkel 2 nr 2 bokstav d, ble det den 15 februar 1995 avholdt
et konsultasjonsmete med EFTAs overvakningsorgan, norske og svenske myndigheter samt
representanter fra Kommisjonen for De europeiske fellesskap, uten at det ble nadd en minnelig
ordning. I en rapport fra metet konkluderte EFTAs overvakningsorgan med at norske
myndigheter hadde oppfylt sine forpliktelser etter E@S-avtalen. EFTAs overvakingsorgan fant at
alle vilkdrene var oppfylt slik at Norge kunne treffe vedtak om midlertidig avbrudd av FilmMax'
sendinger i det norske kabelnettet.

15. Den 30 november 1994 traff Statens medieforvaltning vedtak om & forby sending av
FilmMax i norske kabelnett fra og med 9 desember 1994. Den 21 desember 1994 ble Statens
medieforvaltnings vedtak paklaget til Kulturdepartementet av TV 1000 Sverige AB, TV 1000
Norge AS, Norske Fjernsynsantenner AS og Einar Brustad. Norske Fjernsynsantenner er et
kabelselskap som distribuerer fjernsynssignaler gjennom et eget nett, og Einar Brustad var
abonnent pa FilmMax. Den 15 mai 1995 traff Kulturdepartementet vedtak i klagesaken, som var
a forby videresending av FilmMax fra og med 22 mai 1995 ki 24.00.

16. For den nasjonale domstolen har saksekeren, TV 1000 Sverige AB, anfort at
Kulturdepartementets vedtak av 15 september 1995 lider av kompetanse- og innholdsmangler
som medfprer at vedtaket er ugyldig. Sakseker har anfort at Norge er underlagt direktiv
89/552/E@F og at kringkastingsloven § 4-5 bokstav b, som vedtaket er basert pa, ma tolkes slik
at den gis det samme meningsinnholdet som direktivet artikkel 2, jf artikkel 22.

85



Chapter II1. Decisions of the Court: Case E-8/97

17.

Oslo byrett, considering that Article 22, first sentence of Council Directive 89/552/EEC

may raise questions as to whether the provision leaves it up to the individual EU/EFTA country
to determine the degree of pornography, violence, etc., which can be deemed to seriously impair
the physical, mental or moral development of minors, or whether the Directive seeks to introduce
a common EU standard with respect to what is to be accepted in terms of pornography, violence,

etc.. in the European Economic Area, has decided to refer a request to the EFTA Court to obtain
an advisory opinion on certain questions.

Iv.

18.

V.

19.

Questions
The following questions were referred to the EFTA Court:

"1. Does Article 22, first sentence of Council Directive 89/552/EEC introduce a
common standard for what “might seriously impair the physical, mental or moral
development of minors” or is it left up to each individual EU and EFTA country to

determine the degree of pornography, violence, etc., which is to be deemed to have
the damaging effects referred to in Article 22?

2. In the event that Article 22, first sentence of Council Directive 89/552/EEC
establishes a common standard for the European Economic Area: is the Swedish
norm which accepts scenes shot in close-ups with masturbation, licking and sucking
of sexual organs, intercourse, dwelling on ejaculation in the mouths of women and

group sex an expression of the common norm in Article 22 which is to apply for the
European Economic Area?

3. Can the provision in Article 22, first paragraph, second sentence of Council
Directive 89/552/EEC concerning the choice of broadcast time and technical

measures apply to circumstances which are to be subsumed under Article 22, first
paragraph, first sentence?

4, If a film is deemed to be contrary to Article 22, first paragraph, first

sentence of Council Directive 89/552/EEC, is Article 2(2)(a) a further impediment to

the temporary interruption of further broadcast of television broadcasts under
Article 2(2)?

5. Are repeated acts contrary to Article 22 of the TV Directive to be subsumed
under Article 2(2) (a) or (b)?" :

Written observations

Pursuant to Article 20 of the Statue of the EFTA Court and Article 97 of the Rules of

Procedure, written observations have been received from:
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the plaintiff, represented by Counsel Mr Birger Nilsen, Advokatfirma Meltvedt & Co.,
Oslo;

the defendant, represented by the Office of the Attorney General (Civil Affairs),
represented by Ms Bergljot Webster;

the Government of Sweden, represented by Mr Erik Brattgérd, acting as Agent;
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17 Oslo byrett har funnet at det ctter radsdirektiv 89/552/EQF artikkel 22 forste setning kan
reises sporsmél om bestemmelsen overlater til dc cnkelte EU/EFTA-land & avgjore hvilken grad
av pornografi, vold mv som kan anses i alvorlig grad a skade mindreariges fysiske, mentale eller
moralske utvikling, eller om dircktivet soker & innfore en felles EU-standard for hva man i Det
europeiske okonomiske samarbeidsomrade skal akseptere av pornografi, vold mv, og har besluttet
a rette en anmodning til EFTA-domstolen for en radgivende uttalclse om visse sporsmal.

Iv. Spersmal
18. Folgende sporsmal ble forelagt EFTA-domstolen:

"1. Medforer radsdirektiv 89/552/EQF artikkel 22, 1. pkt. en felles standard for
hva som "i alvorlig grad kan skade mindreariges fysiske, mentale eller moralske
utvikling'' eller er det opp til det enkelte EU- og EFTA-lands skjenn & selv avgjere
hvilken grad av pornografi, vold o.l. som anses for 4 ha de skadevirkninger art 22
oppstiller?

2. Under forutsetning av at radsdirektiv 89/552/EQF artikkel 22 fastsetter en
felles standard for EQS-omridet: Er den svenske normen som godtar scener
fotografert i naerbilder med masturbasjon, slikking og suging av kjsnnsorganer,
samleier, dveling ved szdavgang i kvinners munn og gruppesex uttrykk for den
felles standard i artikkel 22 som skal gjelde for det Europeiske @konomiske
Samarbeidsomradet?

3. Kan bestemmelsen i radsdirektiv 89/552/E@F artikkel 22 forste ledd annet
punktum angiende valg av sendetid og tekniske tiltak komme til anvendelse pa
forhold som skal subsumeres under artikkel 22 forste ledd ferste punktum?
4. Hvis en film forst anses for a veere i strid med radsdirektiv 89/552/EQF
artikkel 22 forste ledd forste punktum, utgjer artikkel 2 nr 2 bokstav a) noen
ytterligere hindring for & midlertidig avbryte videresending av fjernsynssending
etter artikkel 2 nr 2?
S. Skal gjentatte brudd pa TV-direktivets artikkel 22 subsumeres under
artikkel 2 nr 2 bokstav a) eller bokstav b)?"

V. Skriftlige saksfremstillinger

19. I medhold av Vedtektene for EFTA-domstolen artikkel 20 og Rettergangsordningen
artikkel 97 er skriftlige saksfremstillinger mottatt fra:

- sakseker, representert ved advokat Birger Nilsen, Advokatfirma Meltvedt & Co, Oslo;
- saksokte, representert ved Bergljot Webster, regjeringsadvokatens kontor;

- Den svenske regjering, representert ved Erik Brattgard, som partsrepresentant;
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- the Government of the United Kingdom. represented by Mr J.E. Collins, acting as Agent,
and Mr Rhodri Thompson, Barrister;

- the EFTA Surveillance Authority, represented by Ms Helga Ottarsdéttir. Officer. Legal
& Executive Affairs. acting as Agent;

- the Commission of the European Communities. represented by Ms Karen Banks,
Member of its Legal Service, acting as Agent.

TV 1000 Sverige AB

20. The plaintiff submits that, pursuant to Article 2(1) of the Directive, Swedish authorities
are to ensure that the television programmes in question comply with the applicable national law.
The plantiff refers to the Preamble to the Directive in support of the view that it is for the
transmitting State to ensure that broadcasts comply with national law as co-ordinated by the
Directive, without secondary control on the same grounds in the receiving State. This is sufficient
under Community law to ensure free movement of broadcasts.

21. All of the relevant films broadcast on FilmMax have been approved by Swedish
authorities. No objections have been made as to the content of the broadcasts in other Nordic
countries which receive broadcasts from FilmMax.

22. The plaintiff submits that the discretion provided for in Article 22 of the Directive
concerns whether “programmes which might seriously impair the physical, mental or moral
development of minors, in particular those that involve pornography or gratuitous violence” may
be broadcast. Further, the plaintiff submits, the provision applies “except where it is ensured, by
selecting the time of the broadcast or by any technical measure, that minors in the area of
transmission will not normally hear or see such broadcasts.”

23. In approving the films broadcast on FilmMax, Swedish authorities have found that the
films cannot seriously impair the physical, mental or moral development of minors. It is
submitted that the physical, mental and moral development of Norwegian minors cannot be
seriously impaired by films which do not have such an effect on Swedish minors. The films in
question show actions between human beings which are permitted. If the films were to be found
to seriously impair the development of minors, the plaintiff stresses that through the timing of the
broadcast and through technical measures it is ensured that minors in the area will not normally
hear or see the broadcasts. The films in question were broadcast starting as of midnight, and an
active action is required from the subscriber in the ordering of the subscription and the payment
of the fee. Additionally, a decoder is necessary to be able to receive the television signals; it

normally has an interruption mechanism which allows the decoder to be blocked for use by
minors.

24. In any event, the plaintiff argues that the films at issue do not manifestly, seriously and
gravely infringe Article 22, cf. Article 2(2)(a) of the Directive. To suspend retransmissions of
broadcasts under Article 2(2) of the Directive, a qualified infringement of Article 22 is required.
No such infringement can be established in the case at hand.
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- Den britiske regjering, representert ved J.E. Collins, som partsrepresentant, og Rhodri
Thompson, advokat:

- EFTAs overvakningsorgan., representert ved Helga Ottarsdottir, saksbehandler.
Avdelingen for juridiske saker og cksekutivesaker. som partsrepresentant;

- Kommisjonen for De ecuropeiske fellesskap, representert Karen Banks, ansatt i
Rettsavdelingen, som partsrepresentant.

TV 1000 Sverige AB

20. Saksoker hevder at i henhold til direktivet artikkel 2 nr 1 skal svenske myndigheter sikre
at de fjernsynsprogrammene det cr talc om cr i samsvar med gjeldende nasjonal lov. Sakseker
viser til dircktivets fortale til stotte for synspunktet om at det cr senderstaten som skal sikre at
sendinger er i samsvar med nasjonal lov som koordinert ved direktivet, uten sekundarkontroll i
mottakerstaten. Dette er ctter fellesskapsretten tilstrekkelig til a sikre fri bevegelighet av
sendinger.

21. Alle de aktuelle filmene som ble sent pa FilmMax har blitt godkjent av svenskc
myndigheter. Det har ikkc fremkommet innsigelser mot innholdet av sendingene 1 andre nordiske
land som mottar FilmMax' sendinger.

22. Saksoker hevder at skjonnstemact 1 direktivet artikkel 22 er om det kan sendes
"programmer som i alvorlig grad kan skade mindreariges fysiske, mentale og moralske utvikling,
saerskilt programmer som inneholder pornografiske scener eller umotivert vold." Sakseker hevder
videre at bestemmelsen far anvendelse "med mindre det ved valg av sendetid eller ved andre
tekniske tiltak sorges for at mindrearige som befinner seg i sendeomradet, vanligvis ikke ser eller
herer sendinger."

23. Svenske myndigheter har ved godkjennelsen av de filmer som sendes pa FilmMax funnet
at filmene ikke 1 alvorlig grad kan skade mindredriges fysiske, mentale eller moralske utvikling.
Det hevdes at norske mindreariges fysiske, mentale og moralske utvikling ikke i1 alvorlig grad kan
skades av filmer som ikke har en slik virkning pa svenske mindrearige. Filmene det er tale om
viser handlinger mellom mennesker som er tillatt. Dersom filmene i alvorlig grad hadde blitt
funnet a skade mindreariges utvikling. understreker saksekeren at det ved valg av sendetid og ved
tekniske tiltak er sikret at mindrearige i sendeomradet vanligvis ikke ser eller horer sendingene.
Det var sendestart ved midnatt for de filmene det er tale om, og det cr krevet en aktiv handling fra
abonnentens side ved bestillingen av abonnement og betalingen av avgiften. [ tillegg er det
nedvendig med en dekoder for a kunne motta fjernsynssignalene; den har vanligvis e¢n
innstillingsmekanisme som innebzrer at dekoderen kan sperres for bruk av mindrearige.

24, Under enhver omstendighet anforer saksokeren at filmene det gjelder ikke utgjor et
apenbart, vesentlig og alvorlig brudd pa direktivet artikkel 22, jf artikkel 2 nr 2 a). Det kreves et
kvalifisert brudd pa direktivet artikkel 22 for & avbryte videresending i henhold til artikkel 2 nr 2.
Et slikt brudd foreligger ikke i den narvaerende saken.
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The Norwegian Government

25. The defendant, the Norwegian Government, stresses that, under Norwegian law, films
with a strong emphasis on sexual organs in a sexual context and which are aimed at being
sexually exciting for the viewer are usually beyond what may be acceptable under section 211 of
the Norwegian Penal Code. The defendant refers to three Supreme Court judgments which

establish this. The judgments are published in Norsk Rettstidende 1978:1111, 1984:1016 and
1987:1537.

26. The defendant further stresses that, when the new Broadcasting Act was enacted in 1992,
the legislator stated that Norwegian law was in accordance with Directive 89/552/EEC, and the
majority of the parliamentary committee dealing with the Act stated that the EEA Agreement did
not give risc to a need to amend Norwegian legislation on pornography, which television
programmes broadcast on cable systems in Norway must not violate.

27. The defendant interprets the Directive to the effect that a receiving State may not carry
out further controls in addition to those cffected by the transmitting State, except in certain
limited circumstances, when a receiving State may implement controls and sanctions in the form
of temporary suspension of the broadcast, pursuant to Article 2(2), second sentence.

28. The defendant submits that the wording of Article 22 of the Directive implies that the
Directive assumes that pornography can seriously impair the “physical, mental and moral
development™ of minors. It is therefore not necessary to prove that pornography actually may
have such an effect on children. The essential question is what is to be defined as pornography.
The defendant submits that, subject to certain limits, it must be up to the Member States to
establish that definition. It was never the intention to co-ordinate through the Directive the
concept of pornography for all Member States. No attempts have been made to harmonize similar
standards in other areas of EC law (Case C-34/79 Regina v-Henn and Darby [1979] ECR 3795
and Case C-121/85 Conegate v HM Customs & Excise [1986] ECR 1007.

29. The defendant submits that the effects to be avoided are the impairment of children’s
mental and moral development, both of which are dependent upon the cultural environment. The
Directive gives the Member States a margin of appreciation, subject to certain limits. The
defendant submits that there is a lower limit for the concept of “pornography” under the
Directive, below which a case must be considered under the second sentence of Article 22, for
which the harm to minors need not be serious for a violation to be found. The Directive also
implies an upper limit for what a State may allow to be broadcast, without violating the
obligation to intervene against pornographic broadcasts. The defendant submits that the films in
question clearly exceed the lower limit under the Directive and that there can be no doubt that the
films referred to are of such a nature that a State must be able to characterize them as being
pornographic within the meaning of the Directive.

30. The defendant proposes the following answers to the questions:
“Question 1:
Council Directive. 89/552/EEC is to be interpreted as not introducing a common
standard for what “might seriously impair the physical, mental or moral development

of minors”. Each EU and EFTA State must determine the degree of pornography,

violence, etc., which is to be deemed to have the damaging effects referred to in Article
22,
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Den norske regjering

25. Saksokte, Den norske regjering, understreker at etter norsk lov vil filmer med en sterk
fremheving av kjennsorganer i seksuell sammenheng, med det formal & virke seksuelt opphissende
pa seeren, normalt ligger utenfor det som kan aksepteres etter straffeloven § 211. Saksekte viser
til tre dommer fra Hoyesterett som fastsetter dette. Dommene er publisert i Norsk Retstidende
1978 s 1111, 1984 s 1016 og 1987 s 1537.

26. Saksekte understreker videre at da den nye kringkastingsloven ble gitt i 1992 ga lovgiver
uttrykk for at norsk rett var i samsvar med direktiv 89/552/EQF, og at flertallet i
stortingskomitéen som behandlet loven slo fast at E@S-avtalen ikke medforte behov for a endre
norsk lovgivning om pornografi. Fjernsynsprogram som sendes pa kabelnettet 1 Norge ma ikke
veere 1 strid med denne lovgivningen.

27. Saksekte tolker direktivet slik at mottakerstaten ikke kan utfere ytterligere kontroll 1
tillegg til den som er utfort av senderstaten, med unntak av visse begrensede tilfeller nar
mottakerstattn kan gjennomfore kontroll og iverksette sanksjoner i form av mldlemdlg avbrudd
av sendingen i henhold til artikkel 2 nr 2, annen setning.

28. Saksekte hevder at ordlyden i direktivet artikkel 22 innebarer at direktivet forutsetter at
pornografi i alvorlig grad kan skade mindreariges "fysiske, mentale og moralske utvikling". Det
er derfor ikke nedvendig a bevise at pornografi faktisk kan ha en slik virkning pa barn. Det
sentrale spersmdlet er hva som skal defineres som pornografi. Saksekte hevder at det, innenfor
visse grenser, ma veere opp til medlemsstatene & fastsette den definisjonen. Det var aldri meningen
4 samordne pornografibegrepet 1 alle medlemslandene gjennom direktivet. Ingen forsek er gjort pa
4 samordne tilsvarende standarder pa andre felt av EF-retten (sak C-34/79 Regina mot Henn og
Darby [1979] ECR 3795 og sak C-121/85 Conegate mot HM Customs & Excise [1986] ECR
1007).

29. Saksekte hevder at de virkninger som skal unngas er skade pa barms mentale og moralske
utvikling, som begge er avhengig av de kulturelle omgivelsene. Direktivet gir innenfor visse
grenser medlemsstatene en skjonnsmargin. Saksokte hevder at det er en nedre grense for
pornografibegrepet 1 direktivets forstand. Nedenfor denne grensen ma et tilfelle vurderes etter
artikkel 22, annen setning, hvor det ikke er krav om alvorlig grad av skade pa mindrearige for &
konstatere brudd. Direktivet inneberer ogsa en ovre grense for hva en stat kan tillate sendt, uten &
komme i konflikt med plikten til & gripe inn mot pornografiske sendinger. Saksekte hevder at
filmene det gjelder, klart ligger over den nedre grensen etter direktivet, og at det ikke kan vere
tvilsomt at filmene det er vist til, er av en slik art at en stat ma kunne karakterisere dem som
pornografiske i direktivets forstand.

30. Saksekte foreslar falgende svar pa spersmalene:
"Sporsmal 1:
Radsdirektiv 89/552/EQF skal fortolkes slik at den ikke oppstiller en felles standard for
hva som i alvorlig grad kan skade mindredriges fysiske, mentale eller moralske

utvikling”'. Det enkelte EU og EFTA land mad selv avgjore hvilken grad av pornograf,
vold o.l. som anses for & ha de skadevirkningene art. 22 oppstiller.
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Question 2:

If the Court replies to question 1 by determining that Article 22 establishes a common
standard.:

The Swedish norm is not an expression of the common norm introduced by Article 22.

Question 3:

The provision in Article 22, first paragraph, second sentence of Council Directive
89/552/EEC does not apply to circumstances which are to be subsumed under Article
22, first paragraph, first sentence.

Question 4:

Article 2(2)(a) imposes further requirements, in addition to the requirements following
from Article 22, that must be fulfilled before a Member State may effect temporary
suspensions of broadcasts. Whether these requirements are fulfilled must be assessed
according to that State'’s internal norms.

Question 5:

Repeated infringements of Article 22 of Council Directive 89/552/EEC may be
subsumed both under Article 2(2)(a) and (b), in so far as the remaining conditions are
met.”

The Government of Sweden

31 The Government of Sweden submits written observations only as to the first question.
The Government of Sweden points out that the Directive does not contain a harmonized definition
of terms such as “pornography”, “gratuitous violence” or “which might seriously impair the
physical, mental or moral development of minors”, as contained in Article 22 of the Directive.
The Government refers to judgment of the ECJ in Case 34/79, Regina v Henn and Darby (cited
above) on the interpretation of the term “public morality” in Article 36 EC, the case having
established that, in principle, it is for each Member State to determine the requirements of public
morality in its territory, in accordance with its own scale of values and in the form selected by it.
The Government of Sweden further refers to judgments of the European Court of Human Rights,
where it is stated that it is not possible to determine a uniform European conception of morals,
and that the requirements of morals vary from time to time and from place to place (see the
Handyside Case, Judgment of 7 December 1976 (Series A Vol. 24); the Case of Miiller and
Others, Judgment of 24 May 1988 (Series A Vol. 133); and the Otto-Preminger-Institute Case,
Judgment of 20 September 1994 (Series A Vol. 295).

32. The Government of Sweden concludes that it is, in principle, for the individual Member

State to determine, in accordance with its own scale of values, which programmes can, according
to Article 22, paragraph 1, seriously impair the physical, mental or moral development of minors.
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Sporsmal 2:

Under forutsetning av at retten besvarer sporsmdl | med at artikkel 22 fastsetter en
felles standard:

Den svenske normen er ikke uttrykk for den felles standard artikkel 22 setter.

Sporsmal 3:

Bestemmelsen i Rdadsdirektiv 89/552/EQF artikkel 22 forste ledd annet punktum
kommer ikke til anvendelse pd forhold som skal subsumeres under artikkel 22 forste
ledd forste punktum.

Sporsmdl 4:

Artikkel 2 nr. 2 bokstav a) innebcerer ytterligere krav, utover kravene som folger av
artikkel 22, som md veere oppfylt for at en medlemsstat kan foreta midlertidig avbrudd i
videresending. Om disse kravene er oppfylt, md vurderes i forhold til det enkelte lands
interne norm.

Sporsmal 5:

Gjentatte brudd pd Radsdirektiv 89/552/EQF artikkel 22 kan subsumeres bdde under
artikkel 2 nr. 2 bokstav a) og b), under forutsetning av at vilkarene for ovrig er til
stede."

Den svenske regjering

31. Den svenske regjering begrenser sitt skrifilige innlegg til det forste spersmalet. Den
svenske regjering peker pa at direktivet ikke inneholder en samordnet definisjon av begreper
direktivet artikkel 22 inneholder, sa som "pornografi”, "umotivert vold" eller "som i alvorlig grad
kan skade mindreariges fysiske, mentale og moralske utvikling". Regjeringen viser til EF-
domstolens dom i sak 34/79, Regina mot Henn og Darby (sitert ovenfor), om tolkningen av
begrepet "offentlig moral" i EF-traktaten artikkel 36, hvor det ble fastslatt at det i prinsippet er
opp til hver medlemsstat & avgjere kravene til offentlig moral pa sitt territorium i
overensstemmelse med sine egne verdinormer og i den formen valgt av det. Den svenske regjering
viser videre til dommer fra Den europeiske menneskerettighetsdomstol, der det er fastslatt at det
ikke er mulig & fastsette et ensartet europeisk moralbegrep og at moralkravene varierer fra tid til
tid og fra sted til sted (se Handyside-saken, dom av 7 desember 1976 (Seric A vol 24), saken
Miiller med flere, dom av 24 mai 1988 (Serie A vol 133); og saken Otto-Preminger-Institute,
dom av 20 september 1994 (Serie A vol 295).

32. Den svenske regjering konkluderer med at det i prinsippet er for det enkelte medlemsstat

a fastsette, 1 overensstemmelse med sin egen verdinorm, hvilke programmer som alvorlig grad
skader mindreariges fysiske, mentale og moralske utvikling i henhold til artikkel 22 nr 1.
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The Government of the United Kingdom

33. The Government of the United Kingdom supports the submissions of the defendant. It is
submitted that the questions referred to the EFTA Court raise two issues: first, what test is to be
applied by national authorities of an EEA State in determining whether a programme containing
pornographic material received from another EEA State, where such material is not prohibited,
for the purposes of retransmission by cable, “manifestly, seriously and gravely infringes Article
22 of the Directive” (Questions 1, 2, 4 and 5) and, second, whether the prohibition in Article
22(1), first sentence applies where a broadcaster ensures, by selection of time or by a technical
measure, that minors in the area of transmission will not normally hear or see such broadcasts
(Question 3).

Questions 1, 2, 4 and 5

34 As regards the first issue, the Government of the United Kingdom notes that Article 2(2)
of the Directive imposes a general prohibition on secondary control by the national authorities of
one EEA State of broadcasts from other EEA States. This applies even where a recetving State
considers that authorities responsible for control over broadcast in the transmitting State have
failed to exercize the degree of control required under the Directive (Case C-11/95 Commission v
Belgium [1996] ECR 1-4155: Case C-14/96 Denuit [1997] ECR 1-2785).

35. However, in specific circumstances an exceptional procedure is allowed for as envisaged
in the 15" recital of the Preamble to the Directive and implemented in Article 2(2) of the
Directive. which in turn refers to Article 22. The Government of the United Kingdom notes that
the answers to the questions referred to the EFTA Court are not affected by amendments to
Articles 2 and 22 by Directive 97/36/EC of 30 June 1997, although the answer to question 3 is
clarified by the amendments to Article 22.

36. The Directive is enacted pursuant to Articles 57(2) and 66 of the EC Treaty and is thus
subject to Article 56(1), which provides for derogations from the free movement of services by
the Member States on grounds of “public policy. public security and public health”. The
protection of minors is a fundamental issue of public policy. rightly recognized by the Directive
as a matter for the individual EEA States to regulate in accordance with individual traditions and
specific conditions prevailing in their territories.

37. The Government of the United Kingdom submits that there is no uniform standard of
morality throughout the EEA in relation to issues of this kind. The Government further submits
that case law of the EC Court of Justice in relation to derogations from freedom of movement is
relevant in relation to issues specified under Article 22 of the Directive. Like any secondary
legislation, the Directive must be interpreted in the light of the Treaty rules on free movement of
services, in particular Article 56 of the Treaty (Joined Cases C-427/93, 429/93 and 436/96
Bristol-Myers Squibb and others v Paranova [1996] ECR [-3457. at para. 27).

38. The same general principle applies in the context of the free movement of services as in
the context of free movement of goods, viz. that Member States have a legitimate interest in
controlling obscene material being imported into their territory (Case 34/79 Regina v Henn and
Darby (cited above) at para. 21). This is confirmed by Case C-288/89 C(ollectieve
Antennevoorziening Gouda [1991] ECR 1-4007 at paras. 22-23, and Case C-353/89
Commission v Netherlands [1991] ECR 1-4069, at paras. 29-30. The Government of the United
Kingdom submits that rules in relation to the protection of minors against exposure to
pornography plainly fall within the scope of this principle and points out that a similar principle
has been applied by the European Court of Human Rights (Handyside (cited above), at para. 48).
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Den britiske regjering

33. Den britiske regjering stotter anforslene til saksokte. Det er hevdet at spersmalene som
er henvist til EFTA-domstolen reiser to problemstillinger: For det forste. hvilken test som skal
anvendes av en E@S-stats nasjonale myndigheter ved avgjorclsen av om et program som
inncholder pornografisk materiale og som er mottatt fra cn annen E@S-stat, der slikt materiale
ikke er forbudt, og med det formal a vidcresende pa kabel. "utgjor et apenbart. vesentlig og
alvorlig brudd pa artikkel 22" (sporsmal 1, 2. 4 og 5) og. for det andre, om forbudet i artikkel 22
nr 1, forste setning, far anvendelse der en kringkaster, ved valg av sendetid eller ved et teknisk
tiltak, sikrer at mindrearige som befinner seg i sendeomradet. vanligvis ikke vil se eller hore slike
sendinger (sporsmal 3),

Sporsmal 1, 2, 4 0g 5

34. Nar det gjelder det forstc sporsmalet. bemerker Den britiske regjering at direktivet
artikkel 2 nr 2 setter ct generelt forbud mot sckundarkontroll av en E@S-stats nasjonalc
myndigheter pa fjernsynssendinger fra andre E@S-stater. Dette gjelder selv der en mottakerstat
antar at myndighetene som er ansvarlige for kontrollen av fjernsynssendinger i senderstaten har
feilet 1 utovelsen av det kontrollnivaet krevet i direktivet (sak C-11/95 Kommisjonen mot Belgia
[1996] ECR 1-4155; sak C-14/96 Denuit [1997] ECR 1-2785).

33. Under spesiclle omstendigheter tillates imidlertid en unntaksproscdyre som forutsatt i
direktivets fortale femtende ledd og gjennomfort 1 direktivet artikkel 2 nr 2. som 1 sin tur viser til
artikkel 22. Den britiske regjering bemerker at svarene pa sporsmalene fremlagt for EFTA-
domstolen ikke pavirkes av endringenc av artiklene 2 og 22 ved direktiv 97/36/EF av 30 juni
1997, skjent svaret pa sporsmal 3 er klargjort ved endringene 1 artikkel 22.

36. Direktivet er gitt 1 medhold av EF-traktaten artiklene 57 nr 2 og 66 og cr saledes
underlagt artikkel 56 nr 1, som apner for unntak 1 medlemsstatene fra den friec bevegelighet av
tjenester begrunnet 1 hensynet til "offentlig orden, sikkerhet og folkehelsen". Beskyttelsen av
mindredrige er en grunnleggende del av offentlig orden. med rette anerkjent 1 direktivet som en
sak for den enkelte E@S-stat a regulere i overensstemmelse med individuelle tradisjoncr og
sarskilte vilkar som gjelder pa deres territorium,

37. Den britiske regjering hevder at det ikke er en ensartct moralstandard 1 hele ES-omradet
1 forbindelse med spersmal av denne type. Regjeringen hevder videre at rettspraksis fra EF-
domstolen 1 sammenheng med unntak fra fri bevegelighet er relevant i forbindelse med spersmal
som gjelder direktivet artikkel 22. Som enhver sekunderlovgivning ma direktivet tolkes i lys av
traktatbestemmelsene om fri bevegelighet av tjenester, spesiclt traktatens artikkel 56 (forente
saker C-427/93, 429/93 og 436/96 Bristol-Myers Squibb med flere mot Paranova [1996] ECR 1-
3457, i avsnitt 27).

38. Det samme generelle prinsippet far anvendelse i konteksten av fri bevegelighet av
tjenester som 1 konteksten av fri bevegelighet av varer, dvs at medlemsstatene har en berettiget
interesse 1 & kontrollere utuktig materiale som importeres til deres territorium (sak 34/79 Regina
mot Henn og Darby (sitert ovenfor) i avsnitt 21). Dette er bekreftet ved sak C-288/89 Collectieve
Antennevoorziening Gouda [1991] ECR 1-4007 i avsnittene 22-23, og sak C-353/89
Kommisjonen mot Nederland [1991] ECR 1-4069, i avsnittene 29-30. Den britiske regjering
hevder at regler i forbindelse med beskyttelse av mindredrige mot & bli utsatt for pornografi klart
faller innenfor omradet for dette prinsippet, og peker pa at et tilsvarende prinsipp har vaert lagt til
grunn av Den europeiske menneskerettighetsdomstol (Handyside, sitert ovenfor, i avsnitt 48).
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39, The Government of the United Kingdom submits that the only interpretation of Articles
2(2) and 22 that would accord with general principles of Community law and the satisfactory
construction of the Directive is that the national authorities of the receiving State should apply
Article 2(2) by reference to thc measurcs that it has adopted pursuant to its obligations under
Article 22. The question of whether other States, including the transmitting State, have either
more liberal or more stringent rules, is irrelevant to the interpretation of Article 2(2)(a). The
Government in particular draws attention to the following: (1) Article 22 is not addressed to
individual broadcasters; (2) it would be contrary to principle for the Norwegian authorities to be
required to construe Swedish law; (3) if Norwegian authorities were of the opinion that Swedish
law was infringed, the proper remedy would be to bring the matter to the attention of the
Commission or the EEA Joint Committce: (4) no such action is provided for by the tailpiece to
Article 2(2): (5) discretion is conferred on both Norwegian and Swedish authorities as regards
“appropriate measures” in Article 22, and it cannot be expected that the measures are the same;
and (6) it appears that both Norwegian and Swedish law arc considered by the competent EC and
EEA authorities to comply with Article 22.

40. As regards the conditions laid down in Article 2(2), the Government of the United
Kingdom submits that it is true that, as a matter of general principle, that Article 56, and in
particular the public policy exception recognized thereunder must be interpreted restrictively. The
position under Articles 2(2) and 22 1s different. The effect of these provisions is to replace the
general principles by a formal procedure, applicable only under very restrictive conditions and
under supervision by the Commission, whereby the EEA States retain a residual national
competence to control television programmes of particular sensitivity.

41. Under Article 2(2) (a) and (b), the receiving EEA State must assess the material by
reference to its own national rules and on the same basis as it would apply to material broadcast
by a domestic broadcaster. Its right to provisionally suspend broadcasts arises where material of
this kind has been broadcast three times within a 12-month period. The United Kingdom submits,
in answer to the fifth question, that the fact that material is repeatedly broadcast is not to be taken
into account under Article 2(2)(a), as the provision is directed at the nature of the material
contained in a broadcast. Under Article 2(2)(b) the jurisdiction of a receiving State to adopt
suspensory measures does not arise until it has identified three occasions within a 12- month
period during which a single broadcaster has infringed the national measures adopted pursuant to
Article 22 in the manner laid down by Article 2(2)(a).

Question 3

42. As regards the issue raised by the third question, the Government of the United Kingdom
refers to its submissions in Case C-327/93 R v Secretary of State for National Heritage ex parte
Continental Television Bvio and others' at section 4.2, and to the amendments to Article 22 in
Directive 97/36, designed to put this matter beyond doubt by separating the two sentences
originally contained in Article 22. The Government of the United Kingdom proposes the
following answer to the third question:

“The exception contained in the second sentence of Article 22, first paragraph —
whereby programmes ‘“whicH are likely to impair the physical, mental or moral
development of minors” are not subject to the prohibition provided for in the first

Case C-327/93 was removed from the register of the ECJ by order of 29 March 1996 of the
President of the Court following the national court's withdrawal of the questions it had
submitted.
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39. Den britiske regjering hevder at den encste tolkningen av artikkel 2 nr 2 og 22 som ville
vere 1 samsvar med fellesskapsrettens generelle prinsipper og en tilfredsstillende tolkning av
direktivet, er at de nasjonale myndighetenc 1 mottakerstaten bor anvende artikkel 2 nr 2 under
henvisning til tiltakene det har vedtatt 1 henhold til dets forpliktelser etter artikkel 22, Sporsmalet
om hvorvidt andre stater, innbefattet senderstaten, har enten mer liberale eller strengere regler cr
irrelevant ved tolkningen av artikkel 2 nr 2 a). Regjeringen gjor sarlig oppmerksom pa folgende:
(1) Artikkel 22 cr ikke rettet mot individuclle fijernsynsselskaper: (2) det ville vare i strid med
prinsipper for norske myndigheter a palegges a tolke svensk lov: (3) dersom norske myndigheter
var av den oppfatning at svensk lov var brutt, ville det riktige rettsmidlet vaere & bringe forholdet
til kunnskap hos Kommisjonen cller E@S-komitéen; (4) det cr ikke dpnet for noen slik handling 1
sluttdelen av artikkel 2 nr 2; (5) bade norske og svenske myndigheter er gitt skjonnsmargin nar
det gjelder "passende tiltak™ 1 artikkel 22, og dct kan ikke bli forventet at tiltakene er de samme:
og (6) det synes som bade norsk og svensk lov av kompetente EF- og E@S-myndigheter cr antatt
a veere 1 overensstemmelse med artikkel 22.

40. Nar det gjelder vilkdrenc fastsatt i artikkel 2 nr 2, hevder Den britiske regjering at det cr
riktig at, som et generelt prinsipp, mé artikkel 56. og spesielt unntaket som der oppstilles om
offentlig orden, tolkes restriktivt. Situasjonen er forskjellig under artikkel 2 nr 2 og 22.
Virkningen av disse bestemmelsenc cr & erstatte de generelle prinsippene med en formell
prosedyre som bare er anvendelig under svaert restriktive vilkar og under tilsyn av Kommisjonen,
hvoretter E@S-statene beholder en gjenstaende nasjonal myndighet til a kontrollere
fiernsynsprogrammer av spesiell sensivitet.

41. Etter artikke! 2 nr 2 a) og b) ma den -mottakende E@S-staten vurdere materialet under
henvisning til sine egne nasjonale regler og pa samme grunnlag som det ville ha anvendt pa
materialet sendt av et innenlandsk fjernsynssclskap. Dens rett til midlertidig a4 avbrvte
fjernsynssendinger oppstar hvor materiale av denne type har blitt sendt tre ganger i lopet av ¢n
periode pa 12 méneder. Den britiske regjering hevder. som svar pa det femte spersmalet, at det
faktum at materiale gjentatte ganger er sendt ikke skal tas i betraktning etter artikkel 2 nr 2 a)
ettersom bestemmelsen er rettet mot arten av det materialet som en sending innecholder. Etter
artikkel 2 nr 2 b) inntrer ikke mottakerstatens myndighet til midlertidig & avbryte sendinger for
den har identifisert tre tilfeller lopet av en periode pa 12 méaneder hvor et enkelt fjernsynsselskap
har brutt de nasjonale tiltakene som er vedtatt i henhold til artikkel 22, pa den maten som fastsatt
i artikkel 2 nr 2 a).

Sporsmal 3

42. Nar det gjelder det tvistepunkt som er reist ved det tredje sporsmalet, viser Den britiske
regjering til avsnitt 4.2 1 sitt innlegg i sak C-327/93 R mot Secretary of State for National
Heritage ex parte Continental Television Bvio med flere.! og til endringene av artikkel 22 i
direktiv 97/36, utformet for & fjerne enhver tvil om dette sporsmalet ved a skille de to setningene
som opprinnelig var en del av artikkel 22. Den britiske regjering foreslar felgende svar pa det
tredje spersmélet: :

“Unntaket i artikkel 22 nr | andre setning, hvoretter programmer "som i alvorlig grad
kan skade mindreariges fysiske, mentale og moralske utvikling" er ikke gjenstand for
forbudet fastsatt i artikkel 22 nr [, forste setning, der "det ved valg av sendetid eller

Sak C-372/93 ble ved kjennelse av domstolens President den 29 mars 1996 stroket av EF-
domstolens saksregister som en felge av at den nasjonale domstol trakk tilbake de spersmalene
den hadde fremlagt.
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sentence of Article 22, first paragraph, “where it is ensured, by selecting the time of
the broadcast or by any technical measure, that minors in the area of transmission will
not normally hear or see such broadcasts” — does not extend to programmes “which
might seriously impair the physical, mental or moral development of minors”,
identified in the first sentence of Article 22, first paragraph.”

The EFTA Surveillance Authority

43. The EFTA Surveillance Authority notes that Council Directive 89/552/EEC has been
amended by Directive 97/36 EC of 30 June 1997. As this Directive had, in February 1998, not
been incorporated into the EEA Agreement, the Authority’s conclusions are not dependent on the
existence of that Directive.

Questions 1, 2 and 3

44. The main purpose of the Directive is to ensure freedom to provide broadcasting services
and in this respect the Directive lays down minimum rules. Among those rules are rules regarding
Jjurisdiction over broadcasters, found in Article 2, first and second paragraph. Articles 2 and 3 of
the Directive establish the so called “transmitting State principle”, under which the transmitting
State shall supervise the broadcasters which operate under their jurisdiction, the jurisdiction being
based on the broadcaster’s connection to that State’s legal system (Joined Cases C-34/95, 35/95
and 36/95 Konsumentombudsmannen v De Agostini Forlag AB and TV shop i Sverige AB
[1997] ECR 1-3843. Under Article 2(2) EEA States are obliged not to interrupt broadcasts from
other EEA States for reasons which fall within the fields co-ordinated by the Directive.

45. Article 22 requires EEA States to ensure that broadcasts under their jurisdiction do not
include programs containing pornography or gratuitous violence which might seriously impair the
physical, mental or moral development of minors. The Authority submits that it is clear that the
provision does not purport to lay down any standards for what might have such detrimental
effects, the different values and scales in the EEA States explaining why no attempt has been
made to provide for a common standard in this respect. In the absence of any indications in the
Directive, the values and scales regarding impairment of the development of minors can only be
sought for in the respective national laws. The Directive thus leaves it to each EEA State to
define the level of pornography or gratuitous violence that might seriously impair the physical,
mental or moral development of minors.

46. In light of the answer proposed to the first question, the Authority submits that there is no
need to answer the second question referred to the Court. As regards the third question, the
Authority submits that it already follows from the construction and wording of Article 22 that the
provision contains two different sets of prohibitions which operate under distinct conditions. This
is supported by the legislative history of the provision and now by the amendments to the
Directive, found in Directive 97/36/EC, which has clarified the issue without changing the
substance of the rules.

Questions 4 and 5
47. The fourth and fifth questions concern the interpretation of Article 2(2) of the Directive.

The EFTA Surveillance Authority points out that Article 2(2) constitutes an exception to the
main rule of the Directive, which allows the receiving State to resirict the reception of television

92



Kapittel ITI. Avgjerelser av Domstolen: Sak E-8/97

ved andre tekniske tiltak sorges for at mindredrige som befinner seg i sendeomrddet,
vanligvis ikke ser eller horer slike sendinger" ikke gjelder programmer "som i alvorlig
grad kan skade mindredriges fysiske, mentale og moralske utvikling” som oppstilt i
artikkel 22 nr 1, forste setning.”

EFTAs overvakningsorgan

43, EFTAs overvikningsorgan bemerker at radsdirektiv 89/552/E@F har blitt endret ved
direktiv 97/36/EF av 30 juni 1997. Da dette direktivet i februar 1998 ikke var gjort til del av
E@S-avtalen, er overvakningsorganets konklusjoner ikke avhengig av det direktivets cksistens.

Sporsmal 1, 2 og 3

44. Hovedforméalet med direktivet er & sikre frihet til & yte fijernsynsstjenester, og i denne
henseende fastsetter dircktivet minimumsregler. Blant disse reglene er det regler som gjelder
myndighet over fjernsynsselskaper, som finnes i artikkel 2 nr 1 og 2. Direktivet artiklene 2 og 3
etablerer det sdkalte "senderstatsprinsippet”, hvoretter senderstaten skal ha tilsyn med
fijernsynsselskaper som opererer under deres myndighet, en myndighet som baseres pa
fiernsynsselskapets tilknytning til dens statens rettssystem (forente saker C-34/95, 35/95 and
36/95 Konsumentombudsmannen mot De Agostini Forlag AB og TV shop i Sverige AB [1997]
ECR 1-3843). E@S-stater er etter artikkel 2 nr 2 forpliktet til ikke & avbryte sendinger fra andre
E@S-stater av grunner som faller innenfor omréadet koordinert av direktivet.

45. Artikkel 22 krever at E@S-statene sikrer at fijemsynsselskaper som er underlagt deres
myndighet ikke inkluderer programmer som inneholder pornografi eller umotivert vold som i
alvorlig grad kan skade mindreariges fysiske, mentale eller moralske utvikling.
Overvakningsorganet hevder at det er klart at bestemmelsen ikke har til hensikt & fastsette noen
standarder for hva som kan ha slike skadelige virkninger. De forskjellige verdinormene i E@S-
statene forklarer hvorfor det ikke har vert gjort forsek pa & gi en fellesstandard pa dette omradet.
I fravaeret av holdepunkter 1 direktivet, kan verdinormene nar det gjelder svekkelsen av
mindreariges utvikling bare sekes i de respektive nasjonale lovene. Direktivet overlater saledes til
hver E@S-stat & definere nivaet av pornografi eller umotivert vold som i alvorlig grad kan skade
mindreériges fysiske, mentale eller moralske utvikling.

46. I lys av forslaget til svar pa det forste spersmélet, hevder overvakningsorganet at det ikke
er behov for & svare pa det andre sparsmalet som er forelagt Domstolen. Nar det gjelder det tredje
spersmalet, hevder overvakningsorganet at det allerede felger av oppbygningen av og ordlyden i
artikkel 22 at bestemmelsen inneholder to forskjellige sett av forbud som far anvendelse under
bestemte vilkar. Dette er stottet av bestemmelsens forhistorie og na av endringene til direktivet
som finnes 1 direktiv 97/36/EF, som har klargjort spersmalet uten & endre reglenes
meningsinnhold.

Sporsmal 4 og 5

47. Det fijerde og det femte sporsmalet gjelder tolkningen av direktivet artikkel 2 nr 2. EFTAs
overvakningsorgan peker pa at artikkel 2 nr 2 utgjer et unntak fra hovedregelen i direktivet, som
tillater mottakerstaten til & begrense mottaket av fjersynssendinger under forutsetning av at visse
vilkédr er oppfylt. EFTAs overvakningsorgan foreslar felgende svar pa det fjerde spersmalet:
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broadcasts, provided that certain conditions arc fulfilled. ESA submits the following answer to
the fourth question:

"A mere infringement of Article 22 is not sufficient in order to suspend broadcasts
according to Article 2(2), as under the latter provision the infringement has to be
manifest, serious and grave. An infringement of Article 22, first paragraph, first
sentence, will normally be considered serious and grave.”

48. As regards the fifth question, the EFTA Surveillance Authority submits that all
conditions listed in sub-paragraphs (a) to (d) of Article 2(2) must be fulfilled in order for the
receiving State to restrict retransmission of broadcasts. (Opinion of Advocate General Lenz in
Case C-11/95 Commission v Belgium [1996] ECR 1-4115). The answer to the fifth question 1s
thus, in the submission of thc EFTA Surveillance Authority, the following:

“Both sub-paragraphs (a) and (b) of Article 2(2) have to be fulfilled in order for an
EEA State to apply the exemption in Article 2(2) to suspend retransmission of television
broadcasts from another EEA State. ™

The Commission of the European Communities

49. The Commission of the European Communities proposes that the first question asked
should be answered to the effect that no common standard has been established as to what “might
seriously impair the physical, mental or moral development of minors”, but that each EU and
EFTA country enjoys a considerable margin of discretion in determining the kind of programmes
which are to be deemed to have the damaging effects referred to in Article 22 of the Directive.
The Commission points out that even if Article 22 of the Directive should, in principle, have a
uniform meaning common to all the Member Statcs of the EU and EFTA countries, the nature of
the concepts involved makes it ingvitable that there will be differences of interpretation from one
country to another, depending on different traditions and value systems.

50. Except in certain extreme cases. it is very difficult to determine objectively exactly what
programmes are covered by Article 22, first sentence. Inevitably, therefore, each individual EU
and EFTA country retains a margin of discretion in determining what programmes must be
banned. The Commission notes that it has consistently adopted the position that a Member State
retains the capacity to definc the terms “pornography” and what “might seriously
impair...minors” in accordance with their national moral standards. This is, in the Commission’s
submission, in conformity with the jurisprudence of the European Court of Human Rights
concerning Article 10 of the European Convention on Human Rights, the Article mentioned in the
cighth recital of the Directive. This casc law provides valuable guidance as to how the balance
should be struck between freedom of information and protection of the rights of others, and leaves
a certain supervisory function to the European Court of Human Rights, which will find a breach
of Article 10 if the Member State’s discretion has been exercized in an entirely unreasonable way.
The Commission refers to the Handyside Case, the Case of Miiller and Others and, in the context
of religious values, the Otto-Preminger Institute Case (all cited above).

51. The Commission submits that it is reasonable to follow the same approach as does the
European Court of Human Rights in interpreting Article 22 of the Directive. An infringement of
Article 22 could thus only be found where a State had clearly exceeded the margin of discretion
allowed it.
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"Et brudd bare pa artikkel 22 er ikke tilstrekkelig til G avbryte sendinger i henhold til
artikkel 2 nr 2, da bruddet etter den sistnevnte bestemmelsen mad veere dpenbart,
vesentlig og alvorlig. Et brudd pa artikkel 22 nr 1, forste setning, vil normalt betraktes
som vesentlig og alvorlig."

48. Nar det gjelder det femte spersmilet, hevder EFTAs overvakningsorgan at alle vilkarene
som er oppregnet i artikkel 2 nr 2 bokstav a) til d) ma vare oppfylt for at mottakerstaten skal
kunne begrense videreforingen av sendinger (uttalelse av generaladvokat Lenz i Case C-11/95
Kommisjonen mot Belgia [1996] ECR I-4115). EFTAs overvdkningsorgan foreslar derfor
folgende svar pa det femte sporsmalet:

"Bdde bokstav a) og b) i artikkel 2 nr 2 ma veere oppfylt for at en EQS-stat skal kunne
anvende unntaket i artikkel 2 nr 2 og avbryte videresending av fjernsynssendinger fra
en annen EAS-stat. "

Kommisjonen for De europeiske fellesskap

49. Kommisjonen for De europeiske fellesskap foreslar at det forste spersmalet som er
forelagt ber besvares i den retning at det ikke har blitt etablert noen felles standard for hva som "i
alvorlig grad kan skade mindreériges fysiske, mentale eller moralske utvikling", men at hvert EU-
og EFTA-land nyter en betydelig skjonnsmargin i avgjerelsen av den type program som skal
anses 4 ha de skadelige virkningene som det er vist til 1 direktivet artikkel 22. Kommisjonen peker
pa at selv om direktivet artikkel 22 1 prinsippet burde ha en ensartet betydning felles for alle EU-
og EFTA- medlemsstatene, gjor arten av begrepene det her er tale om det uunngéelig at det vil bli
forskjeller 1 tolkningen fra et land til et annet avhengig av forskjellige tradisjoner og
verdiordninger.

50. Med unntak av i visse ekstreme tilfeller er det meget vanskelig & avgjere objektivt cksakt
hvilke programmer som er omfattet av artikkel 22 forste setning. Det er derfor uunngaelig at
hvert enkelt EU- og EFTA-land fortsatt har en skjennsmargin i avgjerelsen av hvilke programmer
som ma forbys. Kommisjonen bemerker at den konsekvent har inntatt den holdningen at en
medlemsstat sitter igjen med en kompetanse til & definerc begrepene "pornografi" og hva som "i
alvorlig grad kan skade ... mindredrige" i overensstemmelse med sine nasjonale moralnormer.
Dette er, etter Kommisjonens oppfatning, 1 overensstemmelse med Den ecuropeiske
menneskerettighetsdomstols  rettspraksis om Den europeiske menneskerettighetskonvensjon
artikkel 10, artikkelen som er nevnt i fortalens attende ledd. Denne rettspraksisen gir verdifull
veiledning om hvorledes balansen ber finnes mellom retten til informasjon og beskyttelsen av
andres  rettigheter, og overlater en viss kontrollfunksjon til Den europeiske
menneskerettighetsdomstol som vil finne brudd pa artikkel 10 dersom medlemsstatens skjenn har
blitt utevet pa en helt urimelig mate. Kommisjonen viser til Handyside-saken, saken Miiller med
flere og, i forhold til religiose verdier, saken Otto-Preminger Institute (alle sitert ovenfor).

51. Kommisjonen hevder at det er rimelig & folge den samme tilnzerming som Den europeiske

menneskerettighetsdomstol ved tolkningen av direktivet artikkel 22. En overtredelse kunne séledes
bare bli funnet der en stat klart hadde overskredet skjennsmarginen den er tillatt.
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52. The Commission submits that possible conflict between different national standards can
in practice be solved by the receiving State having recourse to Article 2(2) of the Directive. This
has been done on a number of occasions where offending material has ceased to be retransmitted
in the receiving State.

53. In light of the answer to the first question. the Commission submits that the second
question does not require an answer.

54. As regards the third question, the Commission refers to the intention of the legislator and
the clarification made with Directive 97/36, and submits that the answer to the question must be
in the negative. Article 22 sets out two different categorics of programmes: those which might
“seriously” impair the physical, mental or moral development of minors and those other
programmes which are likely to impair the physicat® mental or moral development of minors.

55. The fourth question has, in the Commission’s submission, to be answered in the
affirmative, since Article 2(2)(a) requires not merely an infringement of Article 22, but one that is
manifest, serious and grave.

56. As to the fifth question, the Commission submits that both Article 2(2)(a) and (b) have to
be satisfied. The repeated nature of an infringement is relevant only for the assessment under
Article 2(2)(b); the fact that an infringement has already occurred in the past is not relevant for
determining the gravity of another infringement occurring later.

Thoér Vilhjalmsson
Judge-Rapporteur
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52. Kommisjonen hevder at mulig konflikt mellom forskjellige nasjonale standarder i praksis
kan loses ved at mottakerstaten tar dircktivet artikkel 2 nr 2 til hjelp. Dette har blitt gjort en rekke
ganger der stotende materiale har opphert a bli videresendt i mottakerstaten.

53. I lys av svaret pa det forste sporsmalet, hevder Kommisjonen at det andre sporsmalet
ikke krever noe svar.

54. Nar det gjelder det tredje sporsmalet, viser Kommisjonen til lovgivers intensjon og
klargjoringen gjort ved dircktiv 97/36. og hevder at det sporsmalet ma besvares negativt. Artikkel
22 oppstiller to forskjellige typer av programmer: de som "i alvorlig grad" kan skade den fysiske.
mentale cller moralske utviklingen til mindrearige og de andrc programmene der det er sannsynlig
at de skader den fysiske, mentale eller moralske utviklingen til mindreérige.

55. Det fjerde sporsmalet ma ctter Kommisjonens oppfatning bli besvart bekreftende siden
artikkel 2 nr 2 a) ikke bare krever en overtredelse av artikkel 22, men en som er som cr apenbar,
vesentlig og alvorlig.

56. Nar det gjelder det femte sporsmalet, hevder Kommisjonen at bade artikkel 2 nr 2 a) og
b) ma vare oppfylt. Et brudds gjentagne karakter er bare relevant for vurderingen etter artikkel 2
nr 2 b): det faktum at et brudd allerede har inntruffet i fortiden er ikke relevant ved avgjorelsen av
alvorligheten av et annet brudd inntruffet tidligere.

Thor Vilhjalmsson
Saksforberedende dommer
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Case E-9/97

Erla Maria Sveinbjornsdéttir

The Government of Iceland

(Request for an advisory opinion from Héradsdémur Reykjavikur
(Reykjavik City Court), Iceland)

(Council Directive 80/987/EEC — Incorrect implementation of a directive —
Liability of an EFTA State)

Advisory Opinion of the Court, 10 December 1998..............ccocoovviiiiniin, 97

Report for the Hearing...........................

Summary of the Advisory Opinion

1. It follows both from the aim of
the Directive, which is to provide a
minimum level of protection for all
employees, and from the exceptional
nature of the possibility of exclusion
allowed for by Article 1(2) of the
Directive, that that provision cannot be
interpreted broadly. It follows from the
wording of the Directive that the
Contracting Parties may only exercise
the right to exclude certain categories of
employee by virtue of Article 1(2) of the
Directive in so far as the exceptions are
listed in the Annex to the Directive. This
interpretation is further supported by the
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fact that the Annex would be deprived
of much of its purpose if the Contracting
Parties were free to exclude categories
of employee not listed there.

2. The expression “direct relative”
in item H 4 in Point 24 of Annex XVIII
must be interpreted as referring only to
relatives in direct line of ascent or
descent. Consequently, siblings are not
covered by the expression.

3. Article 10(a) must be interpreted
as not allowing the application, as a
measure against abuse, of a provision of
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Mal E-9/97

Erla Maria Sveinbjornsdottir

gegn

islenska rikinu

(Beidni um radgefandi alit fra Héradsdomi Reykjavikur)

(Tilskipun raosins 89/987/EBE — Landsréttur ekki réttilega lagadur ao dkvaoum
tilskipunar — Skadabotacbyrgo EFTA-rikis)

Radgefandi alit domstolsins fra 10. desember 1998

Skyrsla framSOZUMANIIS...............oiiiiiiiiiii it

Samantekt

1. bad leidir badi af pvi markmidi
tilskipunarinnar ad meala fyrir um
lagmarksvernd allra launpega og pvi ad
um sérstaka undanpaguheimild er ad
reda i 2. mgr. 1. gr. tilskipunarinnar, ad
akvadid verdur ekki skyrt rumt. bad
leidir af ordalagi tilskipunarinnar a8
samningsadilum er einungis heimilt ad
undanpiggja krofur tiltekinna  hopa
samkvaemt 2. mgr. |. gr. hennar med pvi
a0 telja pa upp i vidauka vid tilskipunina.
ba stydur pad pessa tilkun ad vidaukinn
yrdi litils virdi ef samningsadilar gaetu ad
vild utilokad hopa launpega sem ekki
eru taldir par.

2. Ordalagid “direct relative” /
“eettingi 1 beinan legg” i 1id H.4. i 24. tl.
XVIIL vidauka verdur ad talka svo ad
bad taki adeins til wttingja i beinan legg,
upp a vid og nidur a vid. Af pvi leidir ad
undanpagan ner ekki til systkina.

3. Talka verdur a lid 10. gr.
tilskipunarinnar svo ad han heimili ekki
radstafanir til ad koma i veg fyrir
misnotkun sem felast i pvi ad 16g utiloki
almennt systkini eiganda verulegs
hlutafjar i gjaldprota fyrirteeki, sem bau
eru launpegar hja, fra greidslum fra
abyrgdasjodi launa.
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national law generally excluding a
sibling of a major shareholder in the
insolvent employer from compensation
from the wage guarantee fund.

4. Article 10(b) of the Directive
must be interpreted as precluding the
application of a provision of national law
according to which siblings of a major
shareholder in the insolvent employer
company are generally not entitled to
compensation from the wage guarantee

fund.

5. One of the main objectives of the
Agreement is to create a homogeneous
EEA. This homogeneity objective is also
expressed in the fourth and fifteenth
recitals of the Preamble to the EEA
Agreement.

6. The provisions of the EEA
Agreement are, to a great extent,
intended for the benefit of individuals
and economic operators throughout the
European Economic Area. Therefore,
the proper functioning of the EEA
Agreement is dependent on those
individuals and economic operators
being able to rely on the rights thus
intended for their benefit.

7. The EEA Agreement is an
international treaty sui gemeris which
contains a distinct legal order of its own.
The EEA Agreement does not establish
a customs union but an enhanced free
trade area. The depth of integration of
the EEA Agreement is less far-reaching
than under the EC Treaty, but the scope
and the objective of the EEA Agreement
goes beyond what is usual for an
agreement under public international
law.
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8. The homogeneity objective and
the objective of establishing the right of
individuals and economic operators to
equal treatment and equal opportunities
are so strongly expressed in the EEA
Agreement that the EFTA States must
be obliged to provide for compensation
for loss and damage caused to an
individual by incorrect implementation
of a directive.

9. It follows from Article 7 EEA
and Protocol 35 to the EEA Agreement
that the EEA Agreement does not entail
a transfer of legislative powers.
However, the principle of State liability
must be seen as an integral part of the
EEA Agreement as such.

10. The conditions under which such
liability gives rise to a right to
compensation must depend on the
nature of the breach of the obligations
thereunder which has caused the loss or
damage. Firstly, the directive in question
must be intended to confer rights on
individuals, the content of which can be
identified on the basis of the provisions
of the Directive. Secondly, the breach
on the part of the State concerned must
be sufficiently serious. Thirdly, there
must be a causal link between the breach
of the State’s obligation and the loss and
damage suffered by the injured parties.
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4, Talka verdur b 1id 10. gr.
tilskipunarinnar svo ad hin komi i veg
fyrir ad beitt sé akvaedum innlendra laga
sem fela i sér ad systkini eiganda
verulegs hlutafjar i gjaldprota fyrirteki,
sem pau eru launpegar hja, eigi almennt
ekki rétt 4 greidslu fra abyrgdasjodi
launa.

5. Eitt meginmarkmid EES-
samningsins er ad mynda einsleitt
Evropskt efnahagssvaoi. betta
einsleitnimarkmid kemur einnig fram i
fjorda og fimmtanda 1id adfaraorda EES-
samningsins.

6. Akvadum EES-samningsins er i
rikum meli @tlad ad vera til hagsbota
einstaklingum og adilum i atvinnurekstri
a ollu Evropska efnahagssvadinu. bvi
veltur framkvaemd samningsins 4 pvi ad
einstaklingar og logadilar, sem tryggd
eru pessi réttindi, geti byggt 4 peim.

7. EES-samningurinn er
pjodréttarsamningur sem er sérstaks
edlis (sui generis) og sem felur i sér
sérstakt og sjalfstaett réttarkerfi. EES-
samningurinn  kemur ekki & fot
tollabandalagi heldur préudu
friverslunarsvadi. Samruni sa sem EES-
samningurinn melir fyrir um gengur ekki
eins langt og er ekki eins vidfemur eins
og samruni sa sem Romarsamningurinn
stefnir ad. Hins vegar ganga markmid
EES-samningsins lengra og gildissvid
hans er vidtzkara en venjulegt er um
pjodréttarsamninga.

8. Markmidié um einsleitni og pad
markmid ad koma a og tryggja rétt
einstaklinga og adila i atvinnurekstri til
jafnredis og jafnra teekifeera koma svo
skyrt fram i EES-samningnum, ad
EFTA-rikjunum, sem adild eiga ad
samningnum, ber skylda til ad sja til pess
a0 pad tjon faist baett sem hlyst af pvi ad
landsréttur er ekki réttilega lagadur ad
tilskipunum.

9. Pad leidir af 7. gr. EES-
samningsins og bokun 35 vid hann ad
EES-samningurinn  felur ekki i sér
framsal 16ggjafarvalds. Meginreglan um
skadabotaabyrgd rikisins er hins vegar
hluti EES-samningsins.

10. Skilyrdi botaréttar sem leidir af
reglunni fara eftir edli peirrar vanrakslu
rikisins & samningsskuldbindingum sem
rekja ma tjonid til. 1 fyrsta lagi verdur
pad ad felast i tilskipuninni ad
einstaklingar 60list tiltekin réttindi og
akvaedi tilskipunarinnar ver8a ad bera
med sér hver pau réttindi eru. I 66ru lagi
verdur ad vera um nagilega alvarlega
vanrekslu 4 skuldbindingum rikisins ad
reda. 1 pridja lagi verdur ad vera
orsakasamband milli vanreekslu rikisins &
skuldbindingum sinum og pess tjons sem
tjonpoli verdur fyrir.
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ADVISORY OPINION OF THE COURT
10 December 1998*

(Council Directive 80/987/EEC — Incorrect implementation of a directive
— Liability of an EFTA State)

In Case E-9/97

REQUEST to the Court under Article 34 of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a Court of Justice by
Héradsdémur Reykjavikur (Reykjavik City Court) for an Advisory Opinion in the
case pending before it between

Erla Maria Sveinbjérnsdéttir

and

The Government of Iceland

on the interpretation of Article 6 of the EEA Agreement and Council Directive
80/987/EEC, as amended by Council Directive 87/164/EEC, and referred to in
Point 24 of Annex XVIII to the EEA Agreement.

THE COURT,
composed of: Bjern Haug (Judge-Rapporteur), President, Thor Vilhjalmsson and
Carl Baudenbacher, Judges,

Registrar: Gunnar Selvik

after considering the written observations submitted on behalf of:

* Language of the request for an Advisory Opinion: Icelandic.
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RADGEFANDI AL!T
10. desember 1998

(Tilskipun rddsins 89/987/EBE — Landsréttur ekki réttilega lagadur ad dkvedum
tilskipunar — Skadabotaabyrgd EFTA-rikis)

Mal E-9/97

BEIDNI um radgefandi alit EFTA-domstoélsins, samkvamt 34. gr. samningsins
milli EFTA-rikjanna um stofnun eftirlitsstofnunar og démstols, fra Héradsdomi
Reykjavikur i mali sem rekid er fyrir domstoinum
Erla Maria Sveinbjornsdottir

gegn
islenska rikinu
vardandi talkun 6. gr. EES-samningsins og tilskipunar radsins 80/987/EBE, eins

og tilskipuninni var breytt med tilskipun radsins 87/164/EBE. Visad er til
tilskipunarinnar i 24. tl. XVIIL. vidauka vid EES-samninginn.

DOMSTOLLINN,
skipadur: Bjern Haug (framsdgumanni), forseta, Por Vilhjalmssyni og Carl
Baudenbacher, domurum,

domritari:  Gunnar Selvik,

hefur, med tilliti til skriflegra greinargerda fra:

* Beidni um radgefandi alit var 4 islensku.
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Chapter III. Decisions of the Court: Case E-9/97

- the plaintiff, Erla Maria Sveinbjornsdottir, represented by Counsel Stefan
Geir périsson, Logmenn Klapparstig; L

- the defendant, the Government of Iceland, represented by Counsel Ami
Vilhjalmsson, Adelsteinsson & Partners, assisted by Martin Eyjolfsson,
Legal Officer, Ministry for Foreign Affairs;

- the Government of Norway, represented by Jan Bugge-Mahrt, Assistant
Director General, Royal Ministry of Foreign Affairs, acting as Agent;

- the Government of Sweden, represented by Erik Brattgard, Director,
Ministry for Foreign Affairs, acting as Agent;

- the Government of the United Kingdom, represented by Dawn Cooper,
Treasury Solicitor’s Department, acting as Agent;

- the EFTA Surveillance Authority, represented by Hékan Berglin, Director,
Legal & Executive Affairs Department, acting as Agent and assisted by
Bjarnveig Eiriksdottir and Anne-Lise H. Rolland, Officers of that
Department;

- the Commission of the European Communities (hereinafter “EC
Commission”), represented by Peter Jan Kuijper and Dimitrios
Gouloussis, both Legal Advisers in its Legal Service, acting as Agents;

having regard to the Report for the Hearing,

after hearing the oral observations of the plaintiff, the defendant, the Government of
Norway, the Government of Sweden, represented by Anders Kruse, Director
General, Ministry for Foreign Affairs, the EFTA Surveillance Authority and the EC
Commission at the hearing on 17 September 1998,

gives the following
Adyvisory Opinion

Facts and Procedure

By an order dated 5 November and a request dated 12 November 1997, registered
at the Court on 18 November 1997, Héradsdomur Reykjavikur (Reykjavik City
Court) of Iceland made a request for an Advisory Opinion in a case pending
before it between Erla Maria Sveinbjornsdottir, plaintiff, and the Government of
Iceland, defendant.
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- Stefnanda, Erlu Mariu Sveinbjémsdéttur. { fyrirsvari er Stefan Geir
Porisson hrl., Logmenn Klapparstig;

- Stefndu, rikisstjorn islands. 1 fyrirsvari er Ami Vilhjalmsson hrl., A&P
Loégmenn og honum til adstodar sem radgjafi er Martin Eyjolfsson,
16gfraedingur { utanrikisraduneytinu;

- Rikisstjorn Noregs. 1 fyrirsvari sem umbodsmadur er Jan Bugge-Maht,
adstodardeildarstjori i konunglega utanrikisraduneytinu;

- Rikisstjorn Svipjodar. 1 fyrirsvari sem umbodsmadur er Erik Brattgard,
deildarstjori i utanrikisraduneytinu;

- Rikisstjorn Stora-Bretlands og Nordur Irlands (“rikisstjorn Bretlands”). [
fyrirsvari  sem  umbodsmadur er Dawn  Cooper, lagadeild
fjarmalaraduneytisins;

- Eftirlitsstofnun EFTA. { fyrirsvari sem umbodsmadur er Hakon Berglin,
deildarstjori lagadeildar Eftirlitsstofnunar EFTA og honum til adstodar
sem radgjafar eru Bjarnveig Eiriksdottir og Anne-Lise H. Rolland,
16gfredingar i deildinni;

- Framkvemdastjorn ~ Evrépubandalaganna  (“framkvamdastjornin”). |
fyrirsvari sem umbodsmenn eru Peter Jan Kuijper og Dimitrios
Gouloussis, logfradilegir radgjafar hja lagadeild;

med tilliti til skyrslu framségumanns og munnlegs malflutnings stefnanda,
stefnda, rikisstjornar Neregs, rikisstjornar Svipjodar, i fyrirsvari Anders Kruse,
deildarstjori 1  utanrikisraduneytinu,  Eftirlitsstofnunar EFTA  og
framkvaemdastjéorarinnar pann 17. september 1998,

latid uppi svohljodandi
Raodgefandi alit

Malsarvik og medferdo malsins

Med trskurdi fra 5. ndvember 1997 og beidni dagsettri 12. névember 1997, sem
skrad var hja domstdlnum 18. november 1997, 6skadi Héradsdomur Reykjavikur,
fslandi, eftir radgefandi aliti i mali sem rekid er fyrir domstolnum milli Erlu
Mariu Sveinbjérnsdottur, stefnanda, og islenska rikisins, stefnda.
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. Ms Sveinbjomsdattir, the plaintiff in the case before the national court, had been
employed for a number of years at a machine workshop when she was dismissed
from her position by a letter of 29 December 1994 with effect from 1 January
1995. The plaintiff was dismissed with six months’ notice and was not required
to work during the notice period. The plaintiff received her wages until 12 March
1995. On 22 March 1995, the machine workshop was declared insolvent.

Ms Sveinbjornsdoéttir filed claims against both the insolvency estate of the
machine workshop and the Icelandic Wage Guarantee Fund, claiming payment of
wages for the notice period, unpaid wage increases, vacancy pay from 1 May
1994 to the end of the notice period, ie. until 30 June 1995, vacancy pay
supplement and a December wage supplement, in total 743 844 Icelandic crowns.
Both claims were subsequently rejected.

The claim against the insolvency estate was rejected on the grounds that the
plaintiff was the sister of the holder of 40% of the shares in the machine
workshop, so that her claim could not be given privileged status. Reference was
made to Article 112 in conjunction with Article 3 of the lcelandic Insolvency Act
(Log um gjaldprotaskipti — Act No. 21/1991) (hereinafter the “Insolvency Act”).
Article 112 of the Insolvency Act provides that claims for unpaid wages, etc. are,
as a general rule, privileged but makes an exception for claims by persons “close”
to the insolvent entity. The expression “close” is defined in Article 3 of the
Insolvency Act and comprises inter alia the relationship between a person and a
company owned to a considerable extent by a another person to whom the first
person is “related through direct descent or collateral relation”.

The claim against the Wage Guarantee Fund was rejected on the grounds that the
plaintiff’s claim had not been recognized as a privileged claim in the insolvency
estate. Reference was also made to Article 5, first paragraph, and Article 6 of the
Wage Guarantee Fund Act (Log um dbyrgoasjoo launa vegna gjaldprota — Act
No. 53/1993) (hereinafter the “Wage Guarantee Fund Act”). Article 5; first
paragraph of that Act provides that the guarantee covers claims for unpaid wages,
etc. “which have been recognized as privileged claims under the Insolvency Act”.
Article 6 excludes from the scope of the Wage Guarantee Fund infer alia claims
from persons who have held 5% or more of the share capital in an insolvent joint-
stock company, and claims from the spouse of such a person “and also his
relatives in direct line of descent and the spouse of any relative in direct line of
descent”.

The plaintiff then brought an action for compensation against the Government of
Iceland with a writ of summons served on the defendant on 12 March 1997. In
the writ of summons the plaintiff submitted that the Government is liable for
damages for not having adjusted its national legislation correctly to the EEA
Agreement, ie. for not having adapted national legislation (Article 5, first
paragraph, and Article 6 of the Wage Guarantee Fund Act and Article 112, third
paragraph, of the Insolvency Act, cf. Article 3 of that Act) correctly to the act
referred to in point 24 of Annex XVIII to the EEA Agreement.
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Stefnandi malsins fyrir héradsdémi, Erla Maria Sveinbjornsdottir, hafdi starfad
um langt arabil 4 vélaverkstzdi er henni var sagt upp storfum med uppsagnarbréfi
dags. 29. desember 1994 og skyldi uppsognin taka gildi 1. januar 1995.
Uppsagnarfrestur var 6 manudir og var vinnuframlags hennar ekki 6skad i
uppsagnarfrestinum. Stefnandi fékk greidd laun til 12. mars 1995. Pann 22. mars
1995 var vélaverkstadid tekid til gjaldprotaskipta.

Stefnandi lysti keofu sinni i protabiid og krafdist jafnframt greidslu fra
Abyrgdasjodi launa. Krafdist stefnandi launa 4 uppsagnarfresti, ogreiddrar
hakkunar a launin, orlofs fra 1. mai 1994 t uppsagnarfrestinn til 30. juni 1995,
orlofsuppbdtar og desemberuppbotar, samtals kr. 743.844. Badum kr6éfum
stefnanda var hafnad.

Kréfu stefnanda 4 hendur protabdlinu var hafnad a4 peim forsendum ad stefnandi
veeri systir eiganda 40% hlutafjar i vélaverkstadinu og veri pvi ekki unnt ad
vidurkenna kréfuna sem forgangskréfu i bid. bvi til studnings var visad til 112.
gr., sbr. 3. gr, laga nr. 21/1991 um gjaldprotaskipti (hér eftir “l6g nr. 21/1991”
eda “gjaldprotaskiptalog™). Samkvemt 112. gr. gjaldprotaskiptalaga njota krofur
um ogreidd laun og krofur svipads edlis ad jafnadi forgangsréttar, en peir sem eru
“nakomnir” protamanni njota ekki pess réttar fyrir krofum sinum. Ordid
“nakomnir” er skilgreint i 3. gr. gjaldprotaskiptalaga og tekur m.a. til manns og
félags, sem madur honum nakominn a verulegan hlut i. ba segir a0 nakomnir séu
peir sem eru “skyldir i beinan legg eda fyrsta 1id til hlidar”.

Krofu stefnanda 4 hendur Abyrgdasjodi launa var hafnad a peim forsendum ad
krafan hefoi ekki verid vidurkennd sem forgangskrafa i protabuid. ba var visad til
1. mgr. 5. gr. og 6. gr. laga nr. 53/1993 um abyrgdasjoo launa vegna gjaldprota
(hér eftir “16g nr. 53/1993” eda “l16g um abyrgdasjod launa”). Samkvaemt 1. megr.
5. gr. laganna tekur abyrgd sjodsins til tilgreindra krafna “sem vidurkenndar hafa
verid sem forgangskréfur semkvaemt gjaldprotaskiptalogum”. Akvadi 6. gr.
kemur b6 i veg fyrir ad tilteknir launpegar geti krafid sjodinn um greidslu krafna,
m.a. peir sem att hata 5% hlutafjar eda meira i gjaldprota hlutafélagi og maki
pess sem svo er astatt um “svo og skyldmenni hans i beinan legg og maki
skyldmennis i beinan legg”.

Stefnandi hofdadi pa skadabotamal a hendur rikinu med stefnu birtri 12. mars
1997. { stefnunni byggdi stefnandi 4 pvi ad islenska rikid baeri skadabotaabyrgd a
pvi ad hafa ekki lagad 16ggjof landsins réttilega a0 EES-samningnum, p.e. ad hafa
ekki lagad 16ggjof landsins ( 1. mgr. 5. gr. og 6. gr. laga nr. 53/1993 og 3. mgr.
112. gr. laga nr. 21/1991, sbr. 3. gr. sému laga) réttilega ad peirri gerd sem visad
er til i 24, tl. XVIIL. vidauka vid EES-samninginn.
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Considering that it was necessary to interpret provisions of the EEA Agreement
in order for it to reach a decision and pursuant to Article 34 of the Surveillance
and Court Agreement, Héradsdomur Reykjavikur submitted a request to the
EFTA Court for an Advisory Opinion on the following questions:

L Is the act referred to in point 24 of Annex XVIII to the EEA
Agreement (Council Directive 80/987/1:C of 20 October 1980, as
amended by Council Directive 87/164/EEC of 2 March 1987), in
particular Article 1, paragraph 2, and Article 10 of the Directive,
to be interpreted to mean that national legislation may provide that
an employee may be precluded from receiving payment of a wage
claim against an insolvency estate from the State’s Wage
Guarantee Fund on grounds of family relation to an owner of 40%
of the shares in the insolvent company. The relevant relation in the
case at hand is collateral, i.e. siblings?

2. If the answer to question 1 is to the effect that such an employee
may not be precluded from receiving payment of a wage claim, is
the State liable vis-a-vis the employee for not having adapted
national legislation when it became party to the EEA Agreement, so

that the employee has a legal right to the payment of the wage
claim?

Reference is made to the Report for the Hearing for a fuller account of the legal
framework, the facts, the procedure and the written observations submitted to the
Court, which are mentioned or discussed hereinafter only in so far as is necessary
for the reasoning of the Court.

Legal background

EEA law

Council Directive 80/987/EEC of 20 October 1980 on the approximation of the
laws of the Member States relating to the protection of employees in the event of
the insolvency of their employer, as amended by Council Directive 87/164/EEC
(hereinafter the “Directive”), is referred to in Point 24 of Annex XVIII to the

Agreement on the European Economic Area (hereinafter variously “EEA” and
the “EEA Agreement”).

Article 1 of the Directive reads:

“1. This directive shall apply to employees’ claims arising from contracts of
employment or employment relationships and existing against employers who are
in a state of insolvency within the meaning of Article 2(1).
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Héradsdémur Reykjavikur taldi talkun & akvadum EES-samningsins naudsynlega
adur en nidurstada fengist i malinu. Med visan til pess og til 34. gr. samningsins
milli EFTA-rikjanna um stofnun eftirlitsstofnunar og domstdls (hér eftir
“samningur um eftirlitsstofnun og domstol”) 6skadi domstollinn eftir radgefandi
aliti um eftirfarandi spurningar:

1. Ber ao skyra gerd pa sem er ad finna i 24. . [ vioauka XVIII vid
Samninginn um Evrdpska efnhahagssvedio (tilskipun rdosins nr.
80/987/EBE frd 20. okiober 1980, eins og henni var breytt med
tilskipun raosins 87/164/EBE fra 2. mars 1987), einkum 2. mgr. 1.
gr. og 10. gr. hennar, @ pann veg ad samkvem! henni megi med
landslogum utiloka launpega, vegna skyldieika vid eiganda sem a
40% i gjaldprota hlutafélagi, fra pvi ao fa greidd laun frd
abyrgoarsjoodi launa a vegum rikisins pegar launpeginn a dgoldna
launakrofu a hendur protabuinu. Um er ao reda skyldleika i fyrsta
lio til hlioar, p.c.a.s. systkini?

2. Ef svario vio spurningu nr. 1 er a pd leio, ad launpegann megi ekki
utiloka fra pvi ad fa laun sin greidd, vardar pad rikio
skadabdtadbyrgo gagnvart launpeganum ao hafa ekki, samfara
adild sinni ad Samningnum um Evrdpska efnahagssvedio, breyit
landslogum a pann veg ad launpeginn cetti samkvemt peim
logbundinn rétt til launagreiosinanna?

Visad er til skyrslu framségumanns um frekari lysingu 16ggjafar, malsatvika og
medferdar malsins, svo og um greinargerdir sem domstélnum barust. bessi atridi
verda ekki rakin eda redd hér & eftir nema ad pvi leyti sem forsendur alitsins
krefjast.

Loggjof
Reglur EES-samningsins

[ 24. tl. XVIIL vidauka vid EES-samninginn er visad til tilskipunar radsins
80/987/EBE fra 20. oktober 1980 um samremingu a 16gum adildarrikjanna um
vernd til handa launpegum verdi vinnuveitandi gjaldprota, eins og henni var
breytt med tilskipun radsins 87/164/EBE, (hér eftir “tilskipunin™).

1. gr. tilskipunarinnar er svohljédandi:
“1. Tilskipun pessi gildir um krofur launpega a hendur vinnuveitendum sem

eru gjaldprota i skilningi 1. mgr. 2. gr., i tengslum vid radningarsamninga og
radningarsamkomulag.
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2. Member States may, by way of exception, exclude claims by certain
categories of employee from the scope of this directive, by virtue of the special
nature of the employee’s contract of employment or employment relationship or
of the existence of other forms of guarantee offering the employee protection
equivalent to that resulting from this directive.

The categories of employee referred to in the first subparagraph are listed in the
Annex.

3. This directive shall not apply to Greenland. This exception shall be re-
examined in the event of any development in the job structures in that region.”

11  For the purposes of the EEA Agreement, Point 24 of Annex XVIII to the EEA
Agreement, provides for, inter alia, the following adaptation:

“(a)  The following shall be added to section I of the Annex:

H. ICELAND
1. Those members of the Board of Directors of a bankrupt company after
the company’s financial situation became considerably adverse.

2. Those having held 5% or thereover of the capital of a bankrupt limited
company.
3. The general manager of a liquidated company or those others who, on

account of their work with the company, had had a survey of the company’s
finances in such a manner that it could not be concealed from them that a
company’s liquidation had been impending at the time the wages were being
earned.

4. The spouse of a person in a situation specified in clauses 1 to 3 as well as
his/her direct relative and direct relative’s spouse.”

12 Article 10 of the Directive reads:

101

“This directive shall not affect the option of Member States:
(a) to take the measures necessary to avoid abuses;

(b)  to refuse or reduce the liability referred to in Article 3 or the guarantee
obligation referred to in Article 7 if it appears that fulfilment of the
obligation is unjustifiable because of the existence of special links between
the employee and the employer and of common interests resulting in
collusion between them.”
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2. Adildarrikjunum er heimilt ad undanpiggja krofur tiltekinna hépa fra
gildissvidi tilskipunar pessarar vegna radningarsamnings eda
radningarsamkomulags af sérstokum toga eda vegna annars konar trygginga sem
veita launpegunum samberilega vernd og kvedid er 4 um i tilskipun pessari.

[ vidauka eru taldir upp peir hopar launpega sem getid er um i undanfarandi
undirgrein.

3. Tilskipun pessi gildir ekki um Graznland. Pessi undantekning skal tekin til
endurskodunar verdi breytingar 4 atvinnuhattum par.”

{24 t1. XVIIL vidauka vid EES-samninginn, par sem visad er til tilskipunarinnar,

€rm.a.

10. gr.

melt fyrir um eftirfarandi adlogun med tilliti til EES-samningsins:
“a) Eftirfarandi batist vid 1. patt vidaukans:
H. ISLAND

L. Stjérnarmenn gjaldprota félags eftir ad fjarhagsstada félagsins vard mjog
sleem.

2. beir sem hafa att 5% eda meira af fjarmagni gjaldprota hlutafélags.
3. Framkveemdastjori gjaldprota félags eda adrir sem vegna starfa sinna fyrir
félagid hofou pa yfirsyn yfir fjarhag pess ad peim matti vera ljost ad gjaldprot

vofdi yfir pegar teknanna var aflad.

4. Maki einstaklings sem er i peirri adstoédu sem tilgreind er i 1. — 3. lid svo
og =ttingi einstaklings og attingi maka i beinan legg."”

tilskipunarinnar er svohljédandi:

“Tilskipun pessi hefur ekki ahrif a rétt adildarrikja:

a) til pess ad gera naudsynlegar radstafanir til ad koma i veg fyrir misnotkun;

b) til ad hafna beirri greidsluabyrgd, sem getid er um i 3. gr. eda beirri
greidsluskyldu, sem getid er um i 7. gr., eda lekka hana komi i ljos ad
skuldabindingin sé Oréttmeet vegna sérstakra tengsla milli faunpegans og

vinnuveitandans og sameiginlegra hagsmuna sem leidir til pess ad peir
gera med sér leynilegt samkomulag.”

Opinber texti. Enskur texti er svohljodandi: “4. The spouse of a person in a situation specified
in clauses 1 to 3 as well a his/her direct relative and direct relative’s spouse.”
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National law

13 Article 5, first paragraph, of the Icelandic Wage Guarantee Fund Act reads:

“The obligations of the fund shall extend to the following claims against an
employer’s estate which have been recognized as privileged claims under the
Insolvency Act:

a.

a wage earner’s claim for wages for his last three working months spent
with the employer, including the part of wages retained by the employer
under Section VIII of the Act No. 86 of 1988;

a wage earner’s claim for vacation pay which was to have been paid
during his last three working months spent with the employer;

a claim by a recognized pension fund for pension fund premiums in
arrears which fell due in the last 18 months before the deadline, providing
the conditions of Section IIl of this Act are met; this obligation shall,
however, be subject to the minimum limit stated in Article 4 of the Act
No. 55 of 1980;

compensation for lost wages for up to three months as a consequence of
the cancellation or rescission of an employment agreement, providing that
the claimant under this item demonstrates by means of a declaration from
an employment agency that he sought other employment during the
period for which compensation is claimed;

compensation to a wage earner which an employer is obliged to pay in
respect of damage caused by a work-related accident, or to a person who
has the right to compensation in respect of the death of a wage earner,
providing that the claim for compensation enjoys privilege status in the
employer’s estate;,

interest under Article 5 of the Interest Act, No. 25 of 1987, on claims
under items a-e from the due date of their payment to the date on which
the claims are paid by the guarantee fund;

insurance to cover the costs of liquidation paid by wage earners or
pension funds. This shall also apply to unavoidable expenses incurred by
the wage earner or other claimant under item e in connection with
measures necessary to secure the payment of his claim, subject, however,
to a maximum determined by the fund’s management board.”

14 Article 6, first paragraph, of the Wage Guarantee Fund Act reads:

“However, the following wage earners may not demand payment by the fund of
claims under items a-d of Article 5, paragraph 1I:

a.
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Those who sat on the board of an insolvent enterprise after its financial
position began to deteriorate substantially. ...
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Islensk loggjof

13 Akvadi 1. mgr. 5. gr. laga nr. 53/1993 eru svohljodandi:

“Abyrgd sjodsins tekur til eftirfarandi krafna i bu vinnuveitanda sem vidurkenndar
hafa verid sem forgangskrofur samkvaemt gjaldprotaskiptalogum:

a.

krofu launpega um vinnulaun fyrir sidustu prja starfsmanudi hans hja
vinnuveitanda, par med talinn hluti launa sem haldid var eftir af
vinnuveitanda skv. VIII. kafla laga nr. 86/1988,

krofu launpega um orlofslaun sem koma attu til Utborgunar & sidustu
premur starfsmanudum hans hja vinnuveitanda,

krofu vidurkennds lifeyrissjods um vangoldin lifeyrissj6dsidgjold sem fallid
hafa i gjalddaga 4 sidustu 18 manudum fyrir frestdag ad uppfylltum
skilyrdum III. kafla laga pessara; abyrgdin takmarkast po vid lagmark 4.
gr. laga nr. 55/1980,

bota vegna launamissis i allt ad prja manudi vegna riftunar eda uppsagnar
vinnusamnings, enda skal sa sem krefst bota samkvaemt pessum lid syna
fram & med vottordi vinnumidlunar ad hann hafi leitad eftir annarri atvinnu
pann tima sem bota er krafist,

bota til launpega sem vinnuveitanda ber ad greida vegna tjons af voldum
vinnuslyss eda til pess sem tilkall & til bota vegna daudsfalls launpega,
enda fylgi botakrofunni forgangsréttur i bu vinnuveitandans,

vaxta skv. 5. gr. vaxtalaga, nr. 25/1987, af krofum samkvemt staflidum a-
e fra gjalddaga peirra til pess dags er krafan fest greidd ur abyrgdasjodi,

skiptatryggingar sem launpegar eda lifeyrissjodur hafa greitt. Sama gildir
um 6hjakvaemilegan kostnad sem launpegi eda sa sem krefst bota skv. e-
1id hefur ordid ad greida vegna naudsynlegra radstafana til innheimtu
krofu sinnar, p6 ad hamarki samkvaemt akvordun sjodstjornar.”

14 Akvadi 1. mgr. 6. gr. laga nr. 53/1993 eru svohljédandi:

“Eftirtaldir launpegar geta po ekki krafid sjodinn um greidslu krafna skv. a-d-
lidum 1. mgr. 5. gr.:

a.

beir sem seti attu i stjorn gjaldprota félags eftir ad fjarhag pess tok
verulega ad halla. Petta & pd ekki vid um pa sem sati eiga i varastjorn
félags nema peir hafi gegnt stjérnarstorfum & umraddu timabili.
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Those who have held 5% or more of the share capital in an insolvent
joint-stock company.

The director, managing director and others who, in view of their positions
with the insolvent employer, ought to have had sufficient knowledge of
the enterprise’s financial position for it to be clear to them that insolvency
was imminent during the period during which they worked for their
wages.

The spouse of any person covered by items a-c, and also his relatives in
direct line of descent and the spouse of any relative in direct line of
descent. ...”

According to Article 112, first paragraph, of the Insolvency Act, claims for wages
and related sums have, as a general rule, privileged status in the estate of an
insolvent employer. Article 112, third paragraph, makes the following exception
to this main rule:

“Persons close to the insolvent entity do not enjoy the rights stipulated in 1-3 of
the first paragraph relating to their claims; nor do persons who have been on the
Board of the insolvent entity or were engaged in managing the insolvent entity.”

The term “close” used in that Article is defined in Article 3 of the Insolvency
Act, which reads:

103

“In this Act, the term “close” refers to persons having any of the following
relations:

Married couples and common-law couples,

Those related through direct descent or collateral relation, including
relations through adoption or fostering,

Those related as in point 2 through marriage or common-law marriage,

A person and a company or institution owned to a considerable extent by
that person or someone close to that person,

Two companies or institutions where one is owned to a considerable
extent by the other or some person closely related to it,

Persons, companies or institutions related in ways comparable to those in
points 1-5.”
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b. beir sem att hafa 5% hlutafjar eda meira i gjaldprota hlutafélagi.

c. Forstjori, framkvaemdastjori og peir adrir sem vegna starfa sinna hja
hinum gjaldprota vinnuveitanda attu ad hafa pa yfirsyn yfir fjarhag
fyrirteekisins ad peim matti ekki dyljast ad gjaldprot bess veeri yfirvofandi &
peim tima sem unnid var fyrir vinnulaununum.

d. Maki pess sem astatt er um sem segir i a-c-lidum, svo og skyldmenni hans
i beinan legg og maki skyldmennis i beinan legg. (...)”

Samkvemt 1. mgr. 112. gr. gjaldprotaskiptalaga eru launakrofur og skyldar krofur
ad jafnadi forgangskréfur i protabl. Fra peirri meginreglu er pd eftirfarandi
undantekning i 3. mgr. 112. gr.:

“Hvorki njota peir sem eru nakomnir protamanni réttar skv. 1.-3. tolul. 1. mgr.
fyrir krofum sinum né peir sem hafa att seti i stjorn eda haft med hondum
framkveemdastjorn félags eda stofnunar sem er til gjaldprotaskipta.”

Hugtakid “nakomnir” i 112. gr. er skilgreint i 3. gr. gjaldprotaskiptalaga, sem er
svohljodandi:

“Ordid nakomnir er i l6gum pessum notad um pa sem eftirfarandi tengsl standa
milli:

1. hjon og pa sem bua i dvigdri sambud,

2. béa sem eru skyldir i beinan legg eda fyrsta 1id til hlidar, en med skyldleika
er i pessu sambandi einnig att vid tengsl sem skapast vid @ttleidingu eda
fostur,

3. pa sem tengjast med hjiskap eda 6vigdri sambud med sama hatti og um
raedir i 2. tolul.,

4, mann og félag eda stofnun sem hann eda madur honum nakominn a
verulegan hluta f,

S. tvo félog eda stofnanir ef annad peirra eda madur nakominn 6dru peirra a
verulegan hluta i hinu,

6. menn, félog og stofnanir sem eru i samberilegum tengslum og um redir i
1.-5. tolul.”
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The first question

Article 1(1) of the Directive sets out as a main rule that all employees are entitled
to coverage from a national wage guarantee fund in the case of their employer’s
insolvency. The Directive allows for two exceptions to this main rule, set out in
Articles 1(2) and 10, respectively. By its first question, the national court seeks to
determine the scope of both of these exceptions, by asking whether the Directive
must be interpreted so as to permit a general rule in Icelandic legislation that
excludes from the scope of the wage guarantee fund siblings of an owner of 40%
of the shares in an insolvent employer company.

The Court notes that the claims of the plaintiff relate to a period of time from 1
May 1994 until 30 June 1995. The Court finds appropriate to point out that,
under the Directive, the Contracting Parties are only required to ensure payment
of employees’ outstanding claims for a minimum period specified in Articles 3
and 4 of the Directive. It is up to the national authorities to determine the end
date, within the options set out in Article 3(2), with such guarantee periods as
determined by Article 4(2). The protection of employees under the Directive is a
minimum level of protection, limited to the period following the national
authorities’ choice. However, according to Article 9, the Directive does not
prevent the Contracting Parties from applying or introducing national rules which
are more favourable to employees, including rules which extend the period for
which payments are to be made under the guarantee. If a Contracting Party
decides to extend the protection beyond what is required by the Directive, the
State concerned is free to determine the scope of such extended protection, both
with regard to the periods and persons covered. Since it is not for the Court to
express itself on national law, the following discussion is only relevant with
regard to the minimum period specified in Articles 3 and 4.

Article 1(2) of the Directive and the adaptation in Point 24 of Annex XVIII
to the EEA Agreement

As mentioned above, Article 1(2) of the Directive provides that Member States
may, by way of exception, exclude claims by certain categories of employee from
the scope of the Directive, by virtue of the special nature of the employee’s
contract of employment or employment relationship or of the existence of other
forms of guarantee offering the employee protection equivalent to that resulting
from the Directive.

It follows from the second subparagraph of Article 1(2) that the categories of
employee referred to in the first subparagraph are listed in the Annex. For the
purposes of the EEA Agreement, the Annex to the Directive has been adapted by
virtue of Point 24 of Annex XVIII of the EEA Agreement, which sets out certain
exceptions applicable with regard to Iceland.
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Fyrri spurningin

Samkvamt 1. mgr. 1. gr. tilskipunarinnar er pad meginregla ad allir launpegar
eiga rétt 4 greidslu fra abyrgdasjodi launa verdi vinnuveitandi gjaldprota.
Tilskipunin heimilar tveer undanpagur fra meginreglunni og koma per fram i 2.
mgr. 1. gr. annars vegar og i 10. gr. hins vegar. Med fyrri spurningunni leitast
Héradsdémur Reykjavikur vid ad akvarda umfang undanpaganna med pvi ad
spyrja um hvort tilka beri tilskipunina svo ad hin heimili almenna reglu i
islenskum I6gum sem utilokar systkini eiganda 40% hlutafjar i gjaldprota félagi,
sem pau eru launpegar hja, fra pvi ad fa greidslur fra sj6dnum.

Domst6llinn bendir 4 ad krofur stefnanda taka til timabilsins fra 1. mai 1994 til
30. jini 1995. DOmstéllinn telur rétt ad vekja athygli 4 ad samkvaemt
tilskipuninni  skulu adildarrikin gera naudsynlegar radstafanir til ad tryggja
greidslur 4 6innheimtum krofum launpega fyrir tiltekin timabil sem akvaedi eru
um i 3. og 4. gr. tilskipunarinnar. Stjornvéld i rikjunum hafa val um ba
dagsetningu sem abyrgdin midast vid innan ramma akvada 2. mgr. 3. gr. og
midad vid pau timamork sem akvedin eru i 2. mgr. 4. gr. Vernd launpega
samkvamt tilskipuninni er lagmarksvernd sem er takmorkud vid abyrgd a
launum fyrir pa dagsetningu sem stjornvold velja. Tilskipunin hefur pé ekki ahrif
a rétt adildarrikjanna til ad beita eda koma a 16gum og stjérnsyslufyrirmalum
sem eru launpegum hagstadari, sbr. 9. gr. tilskipunarinnar, p.m.t. ad tryggja
abyrgd 4 krofum umfram tiltekid timabil. Akvedi samningsadili ad tryggja
abyrgd 4 krofum umfram bad sem tilskipunin krefst er pad undir rikinu komid ad
akveda gildissvid peirrar abyrgdar badi ad pvi er lytur ad tima og peim hépum
launpega sem verndin tekur til. bar sem pad er ekki i valdi domstdlsins ad gefa
alit a skyringu innlendra laga & pad sem hér 4 eftir fer adeins vid um pau timabil
sem skilgreind eru i 3. og 4. gr. tilskipunarinnar.

Akveedi 2. mgr. 1. gr. tilskipunarinnar og adlogunin i 24. tl. XVIII.
vioauka vio EES-samninginn

Eins og fram kemur hér ad framan meelir 2. mgr. 1. gr. fyrir um pa undantekningu
ad adildarrikjunum sé heimilt ad undanpiggja krofur tiltekinna hopa fra
gildissvidi tilskipunarinnar vegna radningarsamnings eda radningarsamkomulags
af sérstékum toga eda vegna annars konar trygginga sem veita launpegunum
sambzrilega vernd og kvedid er a um i tilskipuninni.

Samkvemt 2. malslid 2. mgr. 1. gr. tilskipunarinnar skulu peir hépar launpega
sem getid er um i 1. malslid 2. mgr. 1. gr. taldir upp i vidauka. Med 24. tl. X VIIL
vidauka vid EES-samninginn hefur vidaukinn vid tilskipunina verid adlagadur
med tilliti til EES-samningsins og eru bar taldar per undanpagur sem eiga vid um
[sland.
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One question that arises is whether a Contracting Party to the EEA Agreement
may only rely on Article 1(2) in so far as an appropriate listing has been made in
the Annex to the Directive. The Government of Norway argues that the listings in
the Annex are not exhaustive and that a Contracting Party may exclude claims
from certain categories of employee, provided that the conditions in the first
subparagraph of Article 1(2) are fulfilled. By contrast, the EFTA Surveillance
Authority and the EC Commission both submit that the listings in the Annex are
exhaustive.

In the opinion of the Court, it follows both from the aim of the Directive, which
is to provide a minimum level of protection for all employees, and from the
exceptional nature of the possibility of exclusion allowed for by Article 1(2) of
the Directive, that that provision cannot be interpreted broadly in the manner
contended by the Government of Norway. It follows from the wording of the
Directive that the Contracting Parties may only exercise the right to exclude
certain categories of employee by virtue of Article 1(2) of the Directive in so far
as the exceptions are listed in the Annex to the Directive. This interpretation is
further supported by the fact that the Annex would be deprived of much of its
purpose if the Contracting Parties were free to exclude categories of employee
not listed there.

With this as a starting point, it becomes necessary to examine the scope of the
exceptions with regard to Iceland which are actually listed in the Annex. Item H
2 in the Annex excludes from the scope of the Directive “[t]hose having held 5%
or thereover of the capital of a bankrupt limited company”. Item H 4 further
excludes “[t]he spouse of a person in a situation specified in clauses 1 to 3 as
well as his/her direct relative and direct relative’s spouse”. Thus, the question is
whether the expression “direct relative” in H 4 can be interpreted so as to include
the sister of a person referred to in item H 2.

The plaintiff, the EFTA Surveillance Authority and the EC Commission submit
that the expression contained in the Icelandic listing must be interpreted as not
comprising siblings. The defendant contends that siblings are indeed covered by
the listing. In both cases, arguments are related to the wording of the listing and
the purpose of the entry made by Iceland.

As for the wording of the exceptions, the Court notes that the negotiations were
conducted and the final text agreed in the English language. The chosen wording
“direct relative” is not entirely precise but is, on a wide interpretation, capable of
including siblings.
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Fyrsta spurningin sem kemur til alita er hvort samningsadili ad EES-samningnum
geti eingdéngu borid fyrir sig 2. mgr. 1. gr. tilskipunarinnar ef videigandi
upptalning hefur verid gerd i vidaukanum. Rikisstjorn Noregs heldur pvi fram ad
upptalningin i vidaukanum sé ekki temandi og ad samningsadili megi utiloka
krofur fra dkvednum hépum launpega, ad pvi tilskyldu ad skilyrdum 1. malshids
2. mgr. 1. gr. tilskipunarinnar sé fullnzegt. A hinn boginn halda badi
Eftirlitsstofnun EFTA og framkvemdastjornin pvi fram ad upptalningin i
vidaukanum sé temandi.

Domstollinn telur ad pad leidi badi af pvi markmidi tilskipunarinnar ad mela
fyrir um lagmarksvernd allra launpega og pvi ad um sérstaka undanpaguheimild
er a0 raeda i 2. mgr. 1. gr. tilskipunarinnar, ad akvaeodid verdi ekki skyrt ramt med
peim hetti sem rikisstjorn Noregs heldur fram. bad leidir af ordalagi
tilskipunarinnar ad samningsadilum er einungis heimilt ad undanpiggja krofur
tiltekinna hopa samkvaemt 2. mgr. 1. gr. hennar med pvi ad telja pa upp 1 vidauka
vid tilskipunina. P4 stydur pad pessa tulkun ad vidaukinn yrdi litils virdi ef
samningsadilar gaetu ad vild atilokad hopa launpega sem ekki eru taldir par.

begar gengid er ut fra framangreindu er naudsynlegt ad lita & umfang peirra
undanpaga sem eiga vid um Island og sem koma fram i vidaukanum. Samkvamt
110 H.2. i vidaukanum ma undanpiggja fra gildissvidi tilskipunarinnar kréfur
peirra “sem hafa att 5% eda meira af fjarmagni gjaldprota hlutafélags”.
Samkvemt 1i0 H.4. tekur undanpagan til eftirfarandi hops: “Maki einstaklings
sem er i peirri adst6du sem tilgreind er i 1. — 3. 1id svo og @ttingi einstaklings og
ttingi maka i beinan legg”. Alitacfnid er pvi, hvort hugtakid “attingi i beinan
legg” i 1i0 H.4. verdi tulkad svo ad pad taki til systur einstaklings sem lidur H.2.
tekur til.

Stefnandi, Eftirlitsstofnun EFTA og framkveemdastjornin halda pvi fram ad skyra
verdi hugtakid sem notad er i upptalningunni fyrir island svo ad pad taki ekki til
systkina. Stefidi telur ad systkini falli undir undanpaguna. Rok byggja i badum
tilvikum 4 ordalagi undanpagunnar og 4 markmidi islands med upptalningunni.

A0 pvi er lytur ad ordalagi undanpagunnar tekur domstéllinn fram ad
samningavidredur foru fram 4 ensku og var endanlegur texti sampykktur a
ensku. Ordalag pad sem valid var, “direct relative”, er ekki nakvemt en med
ramri tilkun ma skilja pad svo ad pad taki einnig til systkina.
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The Court further notes that in the subsequent translation of the agreed English
wording into the other authentic language versions, there are variations in the
precision and scope of the wording. The majority of the language versions use
non-committal terms corresponding to “direct relatives” or “close relatives”
which are capable of being interpreted as including siblings. Some language
versions (the Icelandic, Finnish, French, German, Greek and Spanish) use more
specific and restrictive terms to include only relatives in direct line of ascent or
descent.

The translation into Greek may be an example of how such discrepancies in
scope may arise. At the oral hearing, it was explained that the Greek version uses
an expression comparable to “direct relative” which, however, in Greek legal
terminology has the distinct meaning of “ascendants or descendants”. In other
words, by the intervention of Greek legal terminology, an accurate translation of
the original English version is given a more specific and possibly narrower
content than the Contracting Parties may actually have agreed.

In the case of differing authentic language versions, a preferred starting point for
the interpretation will be to choose one that has the broadest basis in the various
language versions. This would imply that the provision, to the largest possible
extent, acquires the same content in all Member States. With respect to
provisions applicable in all Member States, this is a preferable situation.
However, in the present situation, it is not a question of a generally applicable
provision but of an exception applicable to Iceland only, and of the certain
freedom the Icelandic authorities had in choosing which exceptions it preferred to
implement in national law. In such circumstances, it appears to be more
appropriate to place greater weight on what the negotiators agreed to with respect
to the lcelandic exceptions.

The Court notes that the Icelandic legislation has contained exceptions identical
to those currently found in the Wage Guarantee Fund Act and the Insolvency Act
since 1985. There is no indication that the Icelandic authorities intended to
narrow the scope of the exceptions in national law in connection with the
implementation of the EEA Agreement. It must therefore be presumed that the
aim was to maintain the exceptions already established in Icelandic legislation.
The Court further notes that such a scope of the Icelandic exceptions would lie
within the latitude of choice available to the Contracting Parties.

However, it must be noted that the chosen English wording “direct relative” is

not clear, and that the authentic Icelandic version (“ettingi i beinan legg”) has the
clear and limited scope of ascendants and descendants, excluding siblings.
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Domstollinn telur einnig rétt ad nefna ad vid pydingu textans ur ensku a Snnur
tungumal, sem 61l hafa sama vaegi, er breytilegt hversu nakvemt ordaval er og
hversu yfirgripsmikil hugtok eru notud. Meirihluti annarra tungumalaatgafa nota
almenn hugtok sem svara til hugtakanna nanir eda nakomnir ettingjar (“direct
relatives”, “close relatives”) sem tilka ma svo ad taki einnig til systkina. |
utgafum 4 68rum tungumalum (4 islensku, finnsku, fronsku pysku, grisku og
spensku) eru sérteekari og prengri hugtok notud, sem taka adeins til ttingja i

beinan legg, upp a vid eda nidur a vid.

byding textans a grisku synir hvernig slikur merkingarmunur getur komid upp.
Vid munnlegan flutning malsins kom pad fram ad i grisku utgafunni er notad
hugtak sem svarar til enska hugtaksins “direct relative”. [ grisku lagamali er
hugtakid pé tilkad sem nidjar eda aar. Fyrir tilstilli grisks lagamals 60last
bokstafspyding hins upprunalega enska texta pvi sérteekari og mogulega prengri
merkingu en samningsadilar gerdu e.t.v. rad fyrir.

begar munur er 4 atgafum 4 hinum ymsu tungumalum, sem o6ll hafa sama vagi,
er edlilegt w18 tilkun ad ganga at fra pvi ad st skyring skuli valin sem stydst vid
sem flestar tungumalautgafur. betta hefdi i for med sér ad akvaedid hefdi sama
mmntak i sem flestum adildarrikjum. begar akvedi sem gilda i 6llum
adildarrikjunum eru talkud verdur ad telja petta edlilega leid. [ mali pvi sem hér
er til umfjollunar reynir hins vegar ekki a4 tilkun akveedis sem gildir almennt
heldur undanpaguakvadi sem eingéngu 4 vid um Island og gatu islensk
stjornvold valid paer undanpagur sem beitt yroi i landslégum. begar svo stendur a
verdur ad telja ad gefa eigi samkomulagi adilanna um undanpagu fyrir {sland
meira vegi.

Démstollinn tekur fram ad undantekningar per sem nu eru i logum um
abyrgdasjo0 launa og .gjaldprotaskiptalogum hafa verid i islenskum logum fra
arinu 1985. Ekkert bendir til pess ad pad hafi verid @tlun islenskra stjornvalda ad
vikja fra peim undantekningum pegar EES-samningurinn var l6gtekinn. Pad
verdur pvi ad ganga 0t fra pvi ad markmidid hafi verid ad vidhalda peim
undantekningum sem giltu i islenskri 16ggj6f. Slikt vaeri og innan pess svigrams
sem samningsadilar geta nytt sér.

Hins vegar verdur a0 lita til pess ad ordalag pad sem valid var & ensku, “direct
relative” er ekki skyrt og ad islenska atgafan, sem hefur sama vagi og adrar
tungumalautgafur, notar ordin “attingi i beinan legg” sem visar skyrlega til
prongs hdps ®ttingja i beinan legg, upp 4 vid og nidur a vid, en ekki til systkina.
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The Court further notes that, if the Icelandic listing is interpreted as not including
siblings, this would mean that lceland has made an entry in the Annex which is
not sufficiently wide to cover the exceptions that were actually in force in its
national legislation. Although this might seem unlikely, a possible explanation
could be that it was overlooked at the time of the EEA negotiations that the
Icelandic legislation actually contains two sets of exceptions — in the Wage
Guarantee Fund Act and in the Insolvency Act. Iitem H in the Annex corresponds
closely to Article 6, first paragraph, of the Wage Guarantee Act, and, when
Iceland subsequently notified the implementation of the Directive to the EFTA
Surveillance Authority, reference was only made to the Wage Guarantee Act and
not to the Insolvency Act.

On the balance, the Court finds that the expression “direct relative” in item H 4 in
Point 24 of Annex XVIII must be interpreted as referring only to relatives in
direct line of ascent or descent. Consequently, siblings are not covered by the
expression.

For the sake of good order, the Court points out that the Government of Iceland,
in the proceedings before the Court, has also invoked the entry in item H 3 of
point 24 of Annex XVIII as a basis for rejecting the plaintiff’s claim against the
wage guarantee fund. Since the questions referred to the Court and the statements
of facts only address the interpretation of the Directive with regard to the
plaintiff’s status as sister of a main shareholder, the Court does not find it
appropriate to express its view on the interpretation of item H 3.

Article 10 of the Directive

According to Article 10 of the Directive, the Directive does not affect the option
of Member States to take the measures necessary to avoid abuses (Article 10(a)),
or to refuse or reduce the liability otherwise provided for by the Directive if it
appears that fulfilment of the obligation is unjustifiable because of the existence
of special links between the employee and the employer and of common interests
resulting in collusion between them (Article 10(b)). Both Article 10(a) and
Article 10(b) have been invoked in the present case as a possible basis for the
rule in Icelandic legislation that siblings of a major shareholder in an insolvent
company are excluded from the coverage of the wage guarantee fund.

Article 10(a)

The Court has previously held that, having regard to the social objective of the
Directive and taking into account the nature of the provision in Article 10(a) as
an exception, the option to take measures to avoid abuses cannot be interpreted as
generally permitting any kind of measure which may assist in preventing abuses
of the system: see Case E-1/95 Samuelsson [1994-95] EFTA Court Report 145,
paragraph 31 ef seq. As with all provisions under which a State may adopt
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Doémstollinn visar til pess ad sé islenska undanpagan talkud svo ad hun taki ekki
til systkina, leidir pad til peirrar nidurstédu ad island hafi 6skad eftir undanpagu i
vidaukanum sem er ekki nagilega ram til ad na yfir per undantekningar sem
heimilar voru samkvamt islenskum logum. bott petta gaeti virst oliklegt er su
skyring hugsanleg ad adilum hafi yfirsést pad vid gerd6 EES-samningsins ad um
tvenns konar undatekningar vari ad r&da — undantekningar par sem greinir i
logum um abyrgdasjod launa og ber undantekningar sem greinir i
gjaldprotaskiptalogum. Lidur H i vidaukanum svarar til 1. mgr. 6. gr. laganna um
abyrgdasjo0 launa og var einungis visad til laga nr. 53/1993 um abyrgdasj6o
launa, en ekki til laga nr. 21/1991 um gjaldprotaskipti pegar island tilkynnti
a0logun landsréttar ad tilskipuninni til Eftirlitsstofnunar EFTA.

Ad 6llu pessu athugudu telur domstdllinn ad ordalagid “direct relative” / “zttingi
i beinan legg” i 110 H.4. 1 24. tl. XVIIL. vidauka verdi ad tilka svo ad pad taki
adeins til attingja i beinan legg, upp a vid og nidur a vid. Af pvi leidir ad
undanpagan nzr ekki til systkina.

Til aréttingar tekur domstollinn pad fram ad rikisstjorn {slands hefur vid flutning
malsins fyrir EFTA-domstolnum einnig byggt 4 pvi ad hafna megi kréfu
stefnanda 4 hendur Abyrgdasjodi launa a grundvelli lidar H.3. i 24. tl. XVIIL.
vidauka. Par sem spurningar par sem beint hefur verid til démstolsins og
malsatvik sem rakin eru varda adeins talkun tilskipunarinnar med hlidsjon af
skyldleika stefnanda og hluthafa i fyrirteekinu telur domstollinn ekki astzdu til
a0 lata uppi alit um talkun & pessum 1id i vidaukanum.

Abkveeoi 10. gr. tilskipunarinnar

Samkvamt 10. gr. tilskipunarinnar hefur tilskipunin ekki ahrif a rétt adildarrikja
til ad gera naudsynlegar radstafanir til ad koma i veg fyrir misnotkun (a lidur 10.
gr.), eda til ad hafna peirri greidsluabyrgd sem melt er fyrir um i tilskipuninni,
eda lekka hana, komi i [j6s ad skuldbindingin s¢ éréttmet vegna sérstakra tengsla
milli launpegans og vinnuveitandans og sameiginlegra hagsmuna sem leidir til
bess ad peir gera med sér leynilegt samkomulag (b lidur 10. gr.). { mali pvi sem
hér er fjallad um hefur verid visad til beggja dkvedanna sem grundvallar fyrir
peirri reglu islenskra laga ad systkini eiganda verulegs hlutafjar i gjaldprota
fyrirtaeki eigi ekki rétt a greidslu fra abyrgdasjooi launa.

Akveeoi a lioar 10. gr.

[ malinu E-1/95, Samuelsson [1994-1995] EFTA Court Report® 145, 1id 31 og
afram, komst domstollinn ad peirri nidurstodu ad heimild adildarrikja til ad gera
naudsynlegar radstafanir til ad koma i veg fyrir misnotkun yrdi ekki tulkud svo
ad akvae0id heimiladi almennt hvers konar radstafanir sem geetu med einhverjum

5

- Skyrsla EFTA-domstolsins 1. jantar 1994-30. jini 1995.

107



39

40

Chapter III. Decisions of the Court: Casc E-9/97

measures which derogate from the main principles of a Directive to the detriment
of individual interests, Article 10(a) must be given a restrictive interpretation, and
any measures undertaken on the basis thereof must be effective and
proportionate. This is furthermore supported by the wording of Article 10(a),
which provides that such measures are to be “necessary to avoid abuses”. In such
circumstances, the onus s on the State making the derogation to demonstrate that
these conditions are fulfilled.

No convincing evidence has been presented to support the assertion that the aim
of preventing abuses necessitates the general exclusion from the scope of the
guarantee of employees who are related to a major shareholder in the insolvent
employer company, irrespective of the circumstances in the individual cases. Nor
has it been shown that this aim could not be achieved as efficiently through
measures which would encroach to a lesser degree upon the rights granted by the
Directive conferring social protection on employees.

Thus, Article 10(a) must be interpreted as not allowing the application, as a
measure against abuse, of a provision of national law generally excluding a
sibling of a major shareholder in the insolvent employer from compensation from
the wage guarantee fund.

Article 10(b)

In the opinion of the Court, the arguments mentioned above in connection with
Article 10(a) of the Directive are equally valid with regard to Article 10(b). The
social objective of the Directive, together with the provision in Article 10(b)
being in the nature of an exception, imply that Article 10(b) must be interpreted
restrictively.

As argued particularly by the Government of the United Kingdom, Article 10(b)
1s a free-standing basis for derogation, separate from Article 1(2). The mere fact
that an employee is in a position that could have given rise to an exclusion
pursuant to Article 1(2) does not prevent the application of Article 10(b) if the
conditions of the latter provision are fulfilled.

However, Article 10(b) sets out several cumulative criteria that must be fulfilled
before a claim can be excluded by reason of that provision. One criterion is “the
existence of special links between the employee and the employer”, whilst
another is the existence of “common interests resulting in collusion” between the
employer and the employee. A third criterion is that “it appears that fulfilment of
the obligation is unjustifiable” because of the special links and the common
interest resulting in collusion. As submitted by the plaintiff, the EFTA
Surveillance Authority and the EC Commission, the fact that those criteria are
cumulative makes it difficult to accept that Article 10(b) may provide a basis for
a general rule excluding from the scope of the wage guarantee fund siblings of a
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hatti studlad ad pvi ad koma i veg fyrir misnotkun. Var sérstaklega visad til
félagslegs markmids tilskipunarinnar og pess ad um undantekningarakvadi veeri
ad reda. Pad verdur pvi ad tilka a 1id 10. gr. prongt, eins og 6nnur akvaedi sem
heimila rikjum ad gripa til radstafana sem vikja fra meginreglum tilskipunar
einstaklingum i 6hag og pess verdur a0 krefjast a0 allar radstafanir sem gripid er
til 4 grundvelli akveaedisins hafi pydingu fyrir pad markmid sem ad er stefnt og ad
hofs sé gaett. betta kemur einnig fram i ordalagi a 1ids 10. gr. par sem segir ad
radstafanirnar verodi ad vera “naudsynlegar ... til ad koma i veg fyrir misnotkun”.
bad riki sem ber fyrir sig undanpaguna verdur pvi ad syna fram a ad pessum
skilyrdum sé fullnzgt.

Su fullyrding ad pad sé naudsynlegt til ad koma i veg fyrir misnotkun ad atiloka
fra greidslu fra abyrgdasjodi launa pa launpega sem eru skyldmenni eiganda
verulegs hlutafjar i gjaldprota fyrirtaeki, an tillits til adsteedna i hverju mali, hefur
ekki verid studd sannfzerandi gégnum eda rokum. ba hefur ekki verid synt fram a
ad pessu markmidi megi ekki na ad sama marki med radstéfunum sem hafa minni
ahrif 4 pau réttindi sem tilskipunin veitir og mida ad vernd launpega.

Af framangreindu leidir ad tulka verdur a 110 10. gr. tilskipunarinnar svo ad hin
heimili ekki radstafanir til ad koma i veg fyrir misnotkun sem felast i pvi ad log
utiloki almennt systkini eiganda verulegs hlutafjar i gjaldprota fyrirtaeki, sem pau
eru launpegar hja, fra greidslum fra abyrgdasjodi launa.

Abkveedi b lioar 10. gr.

Démstéllinn telur ad rok pau sem greind eru hér ad framan um a 1id 10. gr.
tilskipunarinnar eigi med sama hztti vid um b 11d 10. gr. Hid félagslega markmid
tilskipunarinnar og pad ad b lidur 10. gr. er undantekningarakvadi leidir til pess
ad tilka verdur b lid 10. gr. prongt.

Eins og bent hefur verid &, einkum af rikisstjorn Bretlands, fela akvedi b lidar
10. gr. i sér sjalfsteda heimild til fravika og er greinin 6had dkvaedum 2. mgr. 1.
gr. tilskipunarinnar. Pad ad launpegi sé i adstodu sem hefdi matt seta undanpagu
samkvaemt 2. mgr. 1. gr. kemur ekki i veg fyrir beitingu b lidar 10. gr. ef
skilyrdum sidargreinds akvadis er fullnagt.

Pad verdur p6é ad hafa i huga ad b lidur 10. gr. melir fyrir um forsendur sem
verdur 6llum ad vera fullnagt til pess ad hafna megi greidsludbyrgd samkvaemt
akvaedinu. Ein peirra forsendna felst i “sérstok[um] tengsl[um] milli launpega og
vinnuveitanda”, i annan stad er gert rad fyrir “sameiginleg[um] hagsmun[um] sem
leidir til pess ad peir gera med sér leynilegt samkomulag”. [ pridja lagi er gert
rad fyrir pvi ad pad “komi i ljos ad skuldbindingin sé 6logmet” vegna hinna
sérstoku tengsla eda sameiginlegu hagsmuna sem leida til samrads. Fallast verdur
4 pad med stefnanda, Eftirlitsstofnun EFTA og framkvemdastjorninni ad vegna
pess ad um forsendur er ad reda sem verdur 6llum ad vera fullnaegt, verdi ekki
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major shareholder in the insolvent employer company. In any event, the State

which makes such a derogation must carry the burden of justifying the measures
taken.

In the present case, no convincing evidence has been presented to support the
assertion that the ains reflected in Article 10(b) necessitate the general exclusion
of employees on the basis of a general relationship to a major shareholder in the

insolvent employer company, irrespective of the circumstances in the individual
cases.

Consequently, Article 10(b) of the Directive must be interpreted as precluding the
application of a provision of national law according to which siblings of a major

shareholder in the insolvent employer company are generally not entitled to
compensation from the wage guarantee fund.

The second question

By its second question, the national court raises the issue whether, through the
EEA Agreement, the EFTA States have taken on an obligation to provide for
compensation to individuals and economic operators who have suffered loss or
damage as a result of a State’s incorrect implementation of the Directive.

The existence of State liability as a matter of principle

The Government of Iceland, the Government of Norway, the Government of
Sweden and the EC Commission submit, on the one hand, that the EEA
Agreement does not impose an obligation on the EFTA States to make good loss
and damages caused to individuals by failure to implement correctly in their
national legislation provisions of EEA legislation. The arguments presented in
support of this view vary to some extent, but may essentially be summarized as
follows. Neither the EEA Agreement nor the Treaty Establishing the European
Community (hereinafter the “EC Treaty™) contains an express provision on State
liability. Under Community law, the principle of State liability has been
established through the case law of the Court of Justice of the European
Communities (hereinafter the “ECJ”). However, since the case law is largely
based on special characteristics of the Community legal order that are not found
in the EEA Agreement, this case law is not transferable to the EEA Agreement by
virtue of Article 6 EEA. Relevant differences between the EEA Agreement and
the EC Treaty include the absence in the EEA Agreement of important principles
of Community law such as transfer of legislative powers, direct effect and
primacy of Community legislation.

The plaintiff and the EFTA Surveillance Authority submit, on the other hand, that
the obligations undertaken by the EFTA States under the EEA Agreement include
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1itid svo 4 ad b lidur 10. gr. geti verid grundvollur almennrar reglu sem ftilokar
systkini eiganda verulegs hlutafjar i gjaldprota fyrirteeki, sem pau eru launpegar
hja, fra greidslum fra abyrgdasjodi launa. Hvad sem 60ru lidur verdur riki sem
leyfir slik fravik ad syna fram a ad radstofunin sé réttlatanleg.

Su fullyrding ad pad sé naudsynlegt til ad na peim markmidum sem koma fram i
b 1id 10. gr. a0 utiloka almennt fra greidslu fra abyrgdasjodi launa tiltekna
launpega 4 grundvelli tengsla vid eiganda verulegs hlutafjar i hinu gjaldprota
fyrirtaeki, an tililits til adsteedna 1 hverju mali, hefur ekki verid studd sannfarandi
gognum eda rokum.

Af framangreindu leidir ad tulka verdur b [id 10. gr. tilskipunarinnar svo ad hin
komi i veg fyrir ad beitt sé¢ akvedum innlendra laga sem fela i sér ad systkini
eiganda verulegs hlutafjar i gjaldprota fyrirteeki, sem pau eru launpegar hja, eigi
almennt ekki rétt 4 greidslu fra abyrgdasj6oi fauna.

Sioari spurningin

Med sidari spurningunni ber Héradsdomur Reykjavikur upp pad alitaefni hvort
EFTA-rikin hafi med pvi ad sampykkja EES-samninginn skuldbundid sig til ad
sja til pess ad einstaklingar og adilar i atvinnurekstri sem ordid hafa fyrir tjoni
vegna Ofullnzgjandi adlogunar landsréttar ad akvadum tilskipunar geti fengid
tjon sitt beett.

Verour skadabotadbyrgo rikisins leidd af almennum meginreglum?

Rikisstjorn — Islands,  rikisstiorn — Noregs, — rikisstjorn — Svipjooar — og

framkvemdastjornin halda pvi fram ad EES-samningurinn skyldi EFTA-rikin

ekki til a0 bzta tjon sem einstaklingar verda fyrir vegna pess ad landsréttur er
ekki réttilega lagadur ad EES-samningnum. Pau lagarok sem adilarnir visa til
pessu til studnings eru med ymsu moti en pau ma draga saman a eftirfarandi hatt.
Hvorki EES-samningurinn né Romarsamningurinn geyma akvadi sem mala fyrir
um skadabétaabyrgd rikisins. 1 rétti bandalagsins (EB-rétti) hefur meginreglunni
um skadabdtaabyrgd rikisins verid komid a i domum domstéls EB. bar sem
domaframkvemd domstols EB byggist ad miklu leyti 4 sérstokum einkennum a
réttarkerfi bandalagsins sem ekki er fyrir ad fara i rétti efnahagssvadisins (EES-
rétti) verdur domaframkvaemdin ekki talin eiga vid um EES-samninginn med stod
i 6. gr. EES-samningsins. EES-samningurinn er frabrugdinn Roémarsamningnum
i morgum atridum sem hér skipta mali og ma par nefna ad i EES-samningnum er
ekki gert rad fyrir framsali l6ggjafarvalds eda beinum réttarahrifum og forgangi
akvaeda EES-samningsins gagnvart landsrétti.

Stefnandi og Eftirlitsstofnun EFTA halda pvi hins vegar fram ad bper
skuldbindingar sem EFTA-rikin hafa gengist undir samkvaemt EES-samningnum
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an obligation to make good loss and damage caused to individuals by incorrect
implementation of EEA legislation. Reference is essentially made to the case law
of the ECJ] establishing the principle of liability under Community law, the
similarities between the EEA Agreement and the EC Treaty, the homogeneity
objective of the EEA Agreement, the recognition of the important role that
individuals will play through the exercise of their rights in judicial proceedings
and the stated intention of ensuring equal treatment of individuals and economic
operators. The EFTA Surveillance Authority adds that a principle of State

liability does not presuppose any transfer of legislative powers contrary to the
system of the EEA Agreement.

The Court notes, firstly, that there i1s no explicit provision in EEA law
establishing a basis for State liability on account of incorrect adaptation of
national legislation.

In the absence of an express provision in the EEA Agreement, the question arises
whether such a State obligation is to be derived from the stated purposes and the
legal structure of the EEA Agreement. The general aim of the EEA Agreement,
as laid down in Article 1(1) EEA, is to promote a continuous and balanced
strengthening of trade and economic relations between the Contracting Parties
with equal conditions of competition and the respect of the same rules, with a
view to creating a homogeneous European Economic Area.

The scope of the EEA Agreement is laid down in Article 1(2) EEA, which states
that, in order to attain those objectives, the association envisaged therein shall
entail, in accordance with the provisions of the EEA Agreement, six elements
specified in that Article: the free movement of goods, persons, services, and
capital, the setting-up of a system ensuring that competition is not distorted, and
closer co-operation in certain other fields.

As stated in Article 1(1) EEA, one of the main objectives of the Agreement is to
create a homogeneous EEA. This homogeneity objective is also expressed in the
fourth and fifteenth recitals of the Preamble to the EEA Agreement.

The fourth recital of the Preamble reads:

“CONSIDERING the objective of establishing a dynamic and homogeneous
European Economic Area, based on common rules and equal conditions of
competition and providing for the adequate means of enforcement including at
the judicial level, and achieved on the basis of equality and reciprocity and of an
overall balance of benefits, rights and obligations for the Contracting Parties;”

The fifteenth recital of the Preamble reads:

“WHEREAS, in full deference to the independence of the courts, the objective of
the Contracting Parties is to arrive at, and maintain, a uniform interpretation and
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feli i sér skyldu til ad bata tjon sem einstaklingar verda fyrir vegna 6fullnagjandi
adlogunar landsréttar a0 EES-rétti. Visad er til framkvemdar domstéls EB par
sem meginreglan um skadabotaabyrgd samkvemt bandalagsrétti kemur fram. ba
er visad til pess markmids EES-samningsins ad skapa einsleitt efnahagssvaeoi, til
pess hlutverks sem vidurkennt er ad einstaklingar muni gegna med pvi ad beita
peim réttindum sem peir $dlast med samningnum, m.a. fyrir tilstilli domstola, og
til pess markmids ad tryggja jafnredi gagnvart einstaklingum og adilum i
atvinnurekstri. Eftirlitsstofnoun EFTA heldur pvi einnig fram ad meginreglan um
skadabotaabyrgd rikisins byggist ekki 4 framsali 4 16ggjafarvaldi sem faeri gegn
uppbyggingu EES-samningsins.

Démstoilinn visar fyrst til pess ad i EES-samningnum er ekkert tiltekid akvadi
sem leggur grunninn ad skadabodtaabyrgod rikisins vegna pess ad landsréttur sé
ekki réttilega lagadur ad samningnum.

bar sem ekkert slikt akvaedi er i EES-samningnum kemur til alita hvort skylda
rikisins verdi leidd af yfirlystum tilgangi EES-samningsins og uppbyggingu
hans. Markmidid med EES-samningnum er, eins og fram kemur { 1. mgr. 1. gr.
samningsins, ad studla ad st6dugri og jafnri eflingu vidskipta- og efnahagstengsla
samningsadila vid somu samkeppnisskilyrdi og eftir sému reglum med pad fyrir
augum ad mynda einsleitt Evropskt efnahagssvaeoi.

Gildissvid EES-samningsins kemur fram i 2. mgr. 1. gr. hans, par sem segir ad til
pess ad na peim markmidum sem ad er stefnt skuli samstarfid fela i sér, i
samreemi vid akvadi samningsins, sex svid sem par eru talin: frjalsa
voruflutninga, frjalsa  folksflutninga, frjalsa  pjonustustarfsemi, fijalsa
flarmagnsflutninga, kerfi sem tryggi ad samkeppni raskist ekki og nanari
samvinnu & 6drum tilteknum svidum.

Eins og fram kemur i 1. mgr. 1. gr. EES-samningsins er eitt meginmarkmid hans
ad mynda einsleitt Evropskt efnahagssvadi. betta einsleitnimarkmid kemur
einnig fram i fjorda og fimmtanda 110 adfaraorda EES-samningsins.

[ fjorda 1id adfaraordanna kemur fram yfirlysing samningsadila:

“HAFA | HUGA pad markmid ad mynda oflugt og einsleitt Evrdpskt
efnahagssvedi er grundvallist 4 sameiginlegum reglum og sému
samkeppnisskilyrdum, tryggri framkvaemd, medal annars fyrir domstolum, og
jafnrétti, gagnkvemni og heildarjafnvegi hagsbota, réttinda og skyldna
samningsadila;”

[ fimmtanda 1id segir:
“STEFNA AP bVI, med fullri virdingu fyrir sjalfstedi domstolanna, ad na fram

og halda sig vid samr@mda talkun og beitingu samnings pessa og peirra akvada i
loggjof bandalagsins sem tekin eru efhislega upp i samning pennan, svo og ad
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application of this Agreement and those provisions of Community legislation
which are substantially reproduced in this Agreement and to arrive at an equal
treatment of individuals and economic operators as regards the four freedoms and
the conditions of competition;”

The achievement of the homogeneity objective rests, in particular, on two main
foundations.

First, the material provisions of the EEA Agreement shall, within the agreed
scope of co-operation, be largely identical to corresponding provisions of the EC
Treaty and the Treaty Establishing the European Coal and Steel Community
(hereinafter the “ECSC Treaty”). Such material provisions shall be made
applicable in the EFTA States by means of incorporation into their respective
national laws.

Secondly, the EEA Agreement establishes elaborate mechanisms with a view to
ensuring homogeneous interpretation and application of the incorporated material
provisions.

In accordance with Article 108 EEA, a separate EFTA Surveillance Authority is
set up to constantly review the implementation and application of the material
provisions in the EFTA States and to take action in case of a State’s infringement
of its implementation obligations under the Agreement. A court of justice (EFTA
Court) is established to review the surveillance procedure and settle disputes
between inter alia the EFTA States.

A uniform and homogenous interpretation and application of the material rules is
further supported by various provisions, partly in the EEA Agreement itself and
partly in the Surveillance and Court Agreement, agreed to by the EFTA States
pursuant to Article 108 EEA. Thus, Article 6 EEA provides that provisions of the
EEA Agreement which are in substance identical to corresponding provisions of
the EC Treaty and the ECSC Treaty shall be interpreted in conformity with
relevant rulings of the ECJ given prior to the signing of the EEA Agreement,
whilst Article 3 of the Surveillance and Court Agreement requires that due
account be paid to relevant rulings of the ECJ subsequent to the signing of the
EEA Agreement. According to Articles 105 and 106 EEA, an EEA Joint
Committee shall keep under constant review the development of the case law of
the ECJ and the EFTA Court, and there shall be established a system of exchange
of information concerning judgments between the EFTA Court, the ECJ and the
Court of First Instance. The EC Commission and the EFTA Surveillance
Authority shall co-operate, exchange information and consult each other on
surveillance policy issues and individual cases.
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koma sér saman um jafnredi gagnvart einstaklingum og adilum i atvinnurekstri ad
pvi er vardar fijérpaetta frelsid og samkeppnisskilyrdi;”

Til ad markmidinu um einsleitni verdi nad er melt fyrir um tvé grundvallaratridi.

[ fyrsta lagi skulu efnisakvadi EES-samningsins 4 peim svidum sem samvinnan
nr til ad mestu leyti vera samhljoda samsvarandi akvadum RoOmarsamningsins
og Stofnsattmala Kola- og stalbandalagsins. Efnisreglur pessar skulu verda
gildandi reglur i peim EFTA-rikjum sem adild eiga a0 EES-samningnum er rikin
taka peer upp i landsrétt sinn.

i 66ru lagi er med EES-samningnum komid 4 margbrotnu kerfi sem tryggja a
einsleita tilkun og beitingu peirra efnisreglna sem teknar hafa verido upp i
landsrétt.

Samkvaemt 108. gr. EES-samningsins er sjalfstadri eftirlitsstofnun komid & fot
og skal hun stodugt fylgjast med framkvaemd og beitingu efnisreglna samningsins
i EFTA-rikjunum sem eru adilar a0 samningnum og bregdast vid brotum rikjanna
a skyldum peirra til ad framfylgja samningnum. Démstoll (EFTA-domstollinn) er
stofnadur til pess ad fjalla um eftirlitskerfid og leysa deilumal, m.a. milli EFTA-
rikjanna.

Ymis akvadi EES-samningsins sjalfs og samnings um stofnun eftirlitsstofnunar
og domstols, sem EFTA-rikin gerdu med sér i samraeemi vid akvaodi 108. gr. EES-
samningsins, studla einnig ad samremdri og einsleitri talkun og beitingu
efnisreglnanna. Akvadi 6. gr. EES-samningsins mzla fyrir um ad efnislega
samhlj6da akvaedi skuli tulka i samreemi vid doma domstols EB sem mali skipta
og kvednir voru upp fyrir undirritunardag samningsins. ba skal samkvaemt 3. gr.
samningsins um eftirlitsstofnun og domstol taka tilhlydilegt tillit til peirra doma
sem mali skipta og kvednir hafa verid upp eftir undirritunardag EES-samningsins.
Samkvemt akvaedum 105. gr. og 106. gr. skal sameiginlega EES-nefndin st6dugt
hafa til skodunar proun domsurlausna domstols EB og EFTA-domstélsins og
kerfi skal komid upp til ad skiptast & upplysingum um déma EFTA-doémstolsins,
domstéls EB og domstols EB a fyrsta domstigi. Framkvemdastjorn
Evropubandalaganna og Eftirlitsstofnun EFTA skulu vinna saman, skiptast a
upplysingum og radum um eftirlitsstefnu og einst6k mal.
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Another important objective of the EEA Agreement is to ensure individuals and
economic operators equal treatment and equal conditions of competition, as well
as adequate means of enforcement. Again, reference can be made to the fourth
and fifteenth recitals of the Preamble (see paragraphs 50 and 51 above) and, in
particular, to the eighth recital in the Preamble to the EEA Agreement, which
states:

“CONVINCED of the important role that individuals will play in the European
Economic Area through the exercise of the rights conferred on them by this
Agreement and through the judicial defence of these rights;”

The Court notes that the provisions of the EEA Agreement are, to a great extent,
mtended for the benefit of individuals and economic operators throughout the
European Economic Area. Therefore, the proper functioning of the EEA
Agreement is dependent on those individuals and economic operators being able
to rely on the rights thus intended for their benefit.

The Court concludes from the foregoing considerations that the EEA Agreement
is an international treaty sui generis which contains a distinct legal order of its
own. The EEA Agreement does not establish a customs union but an enhanced
free trade area, see the judgment in Case E-2/97 Maglite [1997] EFTA Court
Report 127. The depth of integration of the EEA Agreement is less far-reaching
than under the EC Treaty, but the scope and the objective of the EEA Agreement
goes beyond what is usual for an agreement under public international law.

The Court finds that the homogeneity objective and the objective of establishing
the right of individuals and economic operators to equal treatment and equal
opportunities are so strongly expressed in the EEA Agreement that the EFTA
States must be obliged to provide for compensation for loss and damage caused
to an individual by incorrect implementation of a directive.

A further basis for the obligation of the Contracting Parties to provide for
compensation is to be found in Article 3 EEA, under which the Contracting
Parties are required to take all appropriate measures, whether general or
particular, to ensure fulfilment of their obligations under the Agreement, see the
judgment of 30 April 1998 in Case E-7/97 EFTA Surveillance Authority v
Norway, not yet reported. With regard to the implementation of directives
integrated into the EEA Agreement, this means that the Contracting Parties have
a duty to make good loss or damage resulting from incorrect implementation of
those directives.

It follows from all the forgoing that it is a principle of the EEA Agreement that
the Contracting Parties are obliged to provide for compensation for loss and
damage cause to individuals by breaches of the obligations under the EEA
Agreement for which the EFTA States can be held responsible.
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Annad mikilveegt markmid EES-samningsins er ad tryggja einstaklingum og
adilum i atvinnurekstri jafnredi og jofn samkeppnisskilyrdi og raunhafa leid til
ad fylgja peim réttindum eftir. Hér ma enn visa til fjorda og fimmtanda 1ids i
alfaraordum EES-samningsins (sja 1id 50 og 51 hér ad framan) og sérstaklega til
attunda 1ids adfaraordanna, par sem segir:

“ERU SANNFZRDIR UM ad einstaklingar muni gegna mikilvagu hlutverki a
Evropska efnahagssvadinu vegna beitingar peirra réttinda sem peir 68last med
samningi pessum og peirrar verndar domstola sem pessi réttindi njota.”

Doémstollinn tekur mid af pvi ad dkvaedum EES-samningsins er i rikum meali
xtlad ad vera til hagsbota einstaklingum og adilum i atvinnurekstri 4 6llu
Evropska efnahagssvaedinu. Pvi veltur framkvemd samningsins & pvi ad
einstaklingar og 16gadilar, sem tryggd eru bessi réttindi, geti byggt 4 peim.

Med visan til pess sem ad framan greinir telur domstéllinn ad EES-samningurinn
sé pjodréttarsamningur sem er sérstaks edlis (sui generis) og sem felur i sér
sérstakt og sjalfstaett réttarkerfi. EES-samningurinn kemur ekki a4 fot
tollabandalagi heldur proéudu friverslunarsvadi, sja dom i mali E-2/97 Maglite
[1997] EFTA Court Report 127. Samruni sa sem EES-samningurinn melir fyrir
um gengur ekki eins langt og er ekki eins vidfemur eins og samruni sa sem
Roémarsamningurinn stefnir ad. Hins vegar ganga markmid EES-samningsins
lengra og gildissvid hans er vidtaekara en venjulegt er um pjodréttarsamninga.

Démstéllinn telur ad markmidid um einsleitni og pad markmid ad koma a og
tryggja rétt einstaklinga og adila i atvinnurekstri til jafnredis og jafnra tekifera
komi svo skyrt fram i samningnum, ad EFTA-rikjunum, sem adild eiga ad
samningnum, hljoti ad bera skylda til ad sja til pess ad pad tjon faist beatt sem
hlyst af pvi a0 landsréttur er ekki réttilega lagadur ad tilskipunum.

Akvadi 3. gr. EES-samningsins rennir frekari stodum undir pa skyldu
samningsadila ad sja til pess ad tjon faist baett. Samkvemt 3. gr. skulu
samningsadilar gera allar videigandi radstafanir, hvort sem er almennar eda
sérstakar, til ad tryggja ad stadid verdi vid per skuldbindingar sem af
samningnum leidir, sja dom fra 30. april 1998 i mali E-7/97 Eftirlitsstofnun EFTA
gegn Noregi, sem enn er oObirtur. A0 pvi er lytur ad adlégun landsréttar ad
tilskipunum sem eru hluti EES-samningsins felur petta i sér ad samningsadilum
ber skylda til ad bata pad tjon sem hlyst ad pvi a0 16ggjof er ekki réttilega 16gud
ad tilskipunum.

bad leidir af pvi sem ad framan greinir ad pad er meginregla EES-samningsins a0
samningsadilum ber skylda til ad sja til pess ad pad tjon faist batt sem
einstaklingar verda fyrir vegna vanefnda rikisins 4 skuldbindingum sinum
samkvaemt EES-samningnum og sem vidkomandi EFTA-riki ber abyrgo a.
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Chapter I11. Decisions of the Court: Case E-9/97

It follows from Article 7 EEA and Protocol 35 to the EEA Agreement that the
EEA Agreement does not entail a transfer of legislative powers. However, the
principle of State liability must be seen as an integral part of the EEA Agreement
as such. Therefore, it is natural to interpret national legislation implementing the
main part of the Agreement as also comprising the principle of State liability.

The conditions for State liability

Although the establishment of State liability is thus required by the EEA
Agreement, the conditions under which such liability gives rise to a right to
compensation must depend on the nature of the breach of the obligations
thereunder which has caused the loss or damage.

In the event of incorrect implementation of a directive in national law contrary to
Article 7 EEA, the effectiveness of that rule requires that there should be a rlght
to reparation provided that three conditions are fulfilled.

First, the directive in question must be intended to confer rights on individuals,
the content of which can be identified on the basis of the provisions of the
Directive. Secondly, the breach on the part of the State concerned must be
sufficiently serious. Thirdly, there must be a causal link between the breach of
the State’s obligation and the loss and damage suffered by the injured parties.

With regard to the present case, the Court notes that the purpose of Council
Directive 80/987/EEC, as amended, is to grant to employees a right to a
guarantee of payment of their unpaid wage claims. For similar reasons as in the
case law of the ECJ, the scope and content of that right can be identified on the
basis of the provisions of the Directive, see for comparison the judgment in
Joined Cases C-6/90 and C-9/90 Francovich and Others [1991] ECR 1-5357,
paragraphs 10 ef seq. Thus, it appears that the first condition is fulfilled.

As to the second condition, the decisive test for finding that a breach of an
obligation under the EEA Agreement is sufficiently serious must be whether the
Contracting Party concerned has manifestly and gravely disregarded the limits on
its discretion.

The factors which the competent court may take into consideration include the
clarity and precision of the rule breached, the measure of discretion left by that
rule to the national authorities, whether the infringement and the damage caused
was intentional or involuntary, whether any error of law was excusable or
inexcusable, the fact that the position taken by an EEA or Community institution
may have contributed towards the omission, and the adoption or retention of
national measures or practices contrary to the EEA Agreement.
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I11. kafli. Akvardanir domstélsins: Mal E-9/97

Pad leidir af 7. gr. EES-samningsins og bokun 35 vid hann a0 EES-samningurinn
felur ekki i sér framsal 16ggjafarvalds. Meginreglan um skadabdtadbyrgd rikisins
er hins vegar hluti EES-samningsins og er pvi edlilegt ad 16g sem l6gfesta
meginmal samningsins séu skyrd svo ad meginreglan um skadabotaabyrgd
rikisins felist einnig i peim.

Skilyroi botadbyrgoar

bott reglan um skadabotaabyrgd rikisins felist pannig i EES-samningnum fara
skilyroi botaréttar sem leidir af reglunni eftir edli peirrar vanraekslu rikisins a
skuldbindingum sinum sem rekja ma tjonid til.

[ pvi tilviki ad landsréttur sé ekki réttilega lagadur ad akvadum tilskipunar, eins
og krafist er i 7. gr. EES-samningsins, leidir pad af pessu akvadi, til pess ad pad
nai tilgangi sinum, ad krefjast ma skadabota ad premur skilyrdum uppfylltum.

{ fyrsta lagi verdur pad ad felast i tilskipuninni ad einstaklingar 6dlist tiltekin
réttindi og akvaedi tilskipunarinnar verda ad bera med sér hver pau réttindi eru. {
60ru lagi verdur ad vera um neagilega alvarlega vanrekslu 4 skuldbindingum
rikisins ad reda. | pridja lagi verdur ad vera orsakasamband milli vanrzkslu
rikisins & skuldbindingum sinum og pess tjons sem tjonpoli verdur fyrir.

Ad pvi er lytur ad pvi mali sem hér er til umfjollunar verdur ad byggja 4 pvi ad
markmid tilskipunar radsins 80/987/EBE, eins og henni hefur verid breytt, sé ad
veita launpegum rétt & abyrgd 4 oOgreiddum launakréfum. Af sambeerilegum
astedum og peim sem greinir i framkvemd domstols EB, verdur umfang og
innihald pess réttar afmarkad 4 grundvelli akvada tilskipunarinnar, sja til
samanburdar dom i sameinudum malum C-6/90 og C-9/90, Francovich o.fl.
[1991] ECR® 15357, 1id 10 o.4fr. Fyrsta skilyrdinu virdist pvi vera fullnzegt.

Vid mat 4 60ru skilyrdinu, hvort um nzgilega alvarlega vanrekslu sé ad raeda,
skiptir mestu mali hvort samningsadilinn med bersynilegum og alvarlegum heetti
leit fram hja peim takmérkunum sem eru a svigrimi rikisins til mats vid
akvardanatoku.

Pau atridi sem domstoll sa sem fjallar um malid getur metid eru m.a. hversu skyrt
og nakvemt pad akvadi er sem farid er gegn, hversu mikid mat akvaedid
eftirletur innlendum stjornvéldum og hvort um er ad r