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REPORT FOR THE HEARING
in Case E-8/17

REQUEST to the Court under Article 34 of the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of Justice by Oslo District Court
(Oslo tingrett), in a case pending before it between

Henrik Kristoffersen

and

The Norwegian Ski Federation (Norges Skiforbund), supported by the Norwegian
Olympic and Paralympic Committee and Confederation of Sports (Norges
Idrettsforbund og olympiske og paralympiske komite)

concerning the interpretation of Article 36 of the Agreement on the European Economic
Area and of Directive 2006/123/EC of the European Parliament and of the Council of 12
December 2006 on services in the internal market.

| Introduction

1. By a letter of 25 September 2017, registered at the Court on the same day, Oslo
District Court (Oslo tingrett) made a request for an advisory opinion in a case pending
before it between Henrik Kristoffersen (“the plaintiff”’) and the Norwegian Ski Federation
(Norges Skiforbund) (“the defendant™), supported by the Norwegian Olympic and
Paralympic Committee and Confederation of Sports (Norges Idrettsforbund og olympiske
og paralympiske komité) (“the Norwegian Olympic Committee” or “the Committee™).

2. The plaintiff is an alpine ski racer who wished to enter into a sponsorship contract
with Red Bull GmbH (“Red Bull”) for his helmets/headgear. However, the defendant
refused permission for such a contract based on its Joint Regulations (Fellesreglementet),
which state that the defendant has prior control over and may deny individual sponsorship
contracts regarding commercial markings on the national team’s equipment. The case
before the referring court concerns, inter alia, the question whether these rules, and the
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defendant’s application of them, are in violation of Directive 2006/123/EC of the European
Parliament and of the Council of 12 December 2006 on services in the internal market (OJ
2006 L 376, p. 36, and Norwegian EEA Supplement 2014 No 35, p. 210) (“the Services
Directive” or “the Directive”) or, alternatively, Article 36 of the Agreement on the
European Economic Area (“the EEA Agreement” or “EEA™).

I Legal background
EEA Law
3. Article 36 EEA reads:

1. Within the framework of the provisions of this Agreement, there shall be no
restrictions on freedom to provide services within the territory of the Contracting
Parties in respect of nationals of EC Member States and EFTA States who are
established in an EC Member State or an EFTA State other than that of the person
for whom the services are intended.

2. Annexes IX to XI contain specific provisions on the freedom to provide services.

4, The Services Directive was incorporated, with certain adaptations, into Annex X to
the EEA Agreement at point 1 by EEA Joint Committee Decision No 45/2009 of 9 June
2009 (OJ 2009 L 162, p. 23, and EEA Supplement 2009 No 33, p. 8) which entered into
force on 1 May 2010. The deadline for transposition in the EEA was on the same day.

5. Recital 35 in the preamble to the Services Directive reads:

Non-profit making amateur sporting activities are of considerable social
importance. They often pursue wholly social or recreational objectives. Thus, they
might not constitute economic activities within the meaning of Community law and
should fall outside the scope of this Directive.

6. Article 2(1) of the Services Directive reads:

This Directive shall apply to services supplied by providers established in a Member
State.

7. Article 4 of the Services Directive, as adopted for the purpose of the EEA
Agreement, reads:

For the purposes of this Directive, the following definitions shall apply:

1)  ‘service’ means any self-employed economic activity, normally provided for
remuneration, as referred to in Article 37 of the EEA Agreement;
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2)  ‘provider’ means any natural person who is a national of a Member State, or
any legal person as referred to in Article 34 of the EEA Agreement and established
in a Member State, who offers or provides a service;

3)  ‘recipient’ means any natural person who is a national of a Member State or
who benefits from rights conferred upon him by Community acts, or any legal
person as referred to in Article 34 of the EEA Agreement and established in a
Member State, who, for professional or non-professional purposes, uses, or wishes
to use, a service;

6) ‘authorisation scheme’ means any procedure under which a provider or
recipient is in effect required to take steps in order to obtain from a competent
authority a formal decision, or an implied decision, concerning access to a service
activity or the exercise thereof;

7)  ‘requirement’ means any obligation, prohibition, condition or limit provided
for in the laws, regulations or administrative provisions of the Member States or in
consequence of case-law, administrative practice, the rules of professional bodies,
or the collective rules of professional associations or other professional
organisations, adopted in the exercise of their legal autonomy; rules laid down in
collective agreements negotiated by the social partners shall not as such be seen as
requirements within the meaning of this Directive;

8)  ‘overriding reasons relating to the public interest’ means, without prejudice
to Article 6 of the EEA Agreement, reasons recognised as such in the rulings of the
Court of Justice of the European Community, including the following grounds:
public policy; public security; public safety; public health; preserving the financial
equilibrium of the social security system; the protection of consumers; recipients of
services and workers; fairness of trade transactions; combating fraud; the
protection of the environment and the urban environment; the health of animals;
intellectual property; the conservation of the national historic and artistic heritage;
social policy objectives and cultural policy objectives;

9)  ‘competent authority’ means any body or authority which has a supervisory
or regulatory role in a Member State in relation to service activities, including, in
particular, administrative authorities, including courts acting as such, professional
bodies, and those professional associations or other professional organisations
which, in the exercise of their legal autonomy, regulate in a collective manner
access to service activities or the exercise thereof;
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Article 9(1) of the Services Directive reads:

1. Member States shall not make access to a service activity or the exercise
thereof subject to an authorisation scheme unless the following conditions are
satisfied:

(a) the authorisation scheme does not discriminate against the provider in question;

(b) the need for an authorisation scheme is justified by an overriding reason relating
to the public interest;

(c) the objective pursued cannot be attained by means of a less restrictive measure,
in particular because an a posteriori inspection would take place too late to be
genuinely effective.

Article 10 of the Services Directive reads:

1.  Authorisation schemes shall be based on criteria which preclude the
competent authorities from exercising their power of assessment in an arbitrary
manner.

2.  The criteria referred to in paragraph 1 shall be:

(a) non-discriminatory;

(b) justified by an overriding reason relating to the public interest;
(c) proportionate to that public interest objective;

(d) clear and unambiguous;

(e) objective;

(f) made public in advance;

(g) transparent and accessible.

6. Except in the case of the granting of an authorisation, any decision from the
competent authorities, including refusal or withdrawal of an authorisation, shall be
fully reasoned and shall be open to challenge before the courts or other instances
of appeal.
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Article 13(1) to (4) of the Services Directive reads:

1. Authorisation procedures and formalities shall be clear, made public in
advance and be such as to provide the applicants with a guarantee that their
application will be dealt with objectively and impartially.

2. Authorisation procedures and formalities shall not be dissuasive and shall not
unduly complicate or delay the provision of the service. They shall be easily
accessible and any charges which the applicants may incur from their application
shall be reasonable and proportionate to the cost of the authorisation procedures
in question and shall not exceed the cost of the procedures.

3. Authorisation procedures and formalities shall provide applicants with a
guarantee that their application will be processed as quickly as possible and, in any
event, within a reasonable period which is fixed and made public in advance. The
period shall run only from the time when all documentation has been submitted.
When justified by the complexity of the issue, the time period may be extended once,
by the competent authority, for a limited time. The extension and its duration shall
be duly motivated and shall be notified to the applicant before the original period
has expired.

4. Failing a response within the time period set or extended in accordance with
paragraph 3, authorisation shall be deemed to have been granted. Different
arrangements may nevertheless be put in place, where justified by overriding
reasons relating to the public interest, including a legitimate interest of third
parties.

Article 16(1) to (3) of the Services Directive reads:

1.  Member States shall respect the right of providers to provide services in a
Member State other than that in which they are established.

The Member State in which the service is provided shall ensure free access to and
free exercise of a service activity within its territory.

Member States shall not make access to or exercise of a service activity in their
territory subject to compliance with any requirements which do not respect the
following principles:

(&) non-discrimination: the requirement may be neither directly nor indirectly
discriminatory with regard to nationality or, in the case of legal persons, with
regard to the Member State in which they are established;
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(b) necessity: the requirement must be justified for reasons of public policy, public
security, public health or the protection of the environment;

(c) proportionality: the requirement must be suitable for attaining the objective
pursued, and must not go beyond what is necessary to attain that objective.

2. Member States may not restrict the freedom to provide services in the case of
a provider established in another Member State by imposing any of the following
requirements:

(a) an obligation on the provider to have an establishment in their territory;

(b) an obligation on the provider to obtain an authorisation from their competent
authorities including entry in a register or registration with a professional body or
association in their territory, except where provided for in this Directive or other
instruments of Community law;

(c) a ban on the provider setting up a certain form or type of infrastructure in their
territory, including an office or chambers, which the provider needs in order to
supply the services in question;

(d) the application of specific contractual arrangements between the provider and
the recipient which prevent or restrict service provision by the self-employed;

(e) an obligation on the provider to possess an identity document issued by its
competent authorities specific to the exercise of a service activity;

(f) requirements, except for those necessary for health and safety at work, which
affect the use of equipment and material which are an integral part of the service
provided;

(g) restrictions on the freedom to provide the services referred to in Article 19.

3. The Member State to which the provider moves shall not be prevented from
imposing requirements with regard to the provision of a service activity, where they
are justified for reasons of public policy, public security, public health or the
protection of the environment and in accordance with paragraph 1. Nor shall that
Member State be prevented from applying, in accordance with Community law, its
rules on employment conditions, including those laid down in collective agreements.



National law

12.  The Services Directive has been implemented in Norway by the Act of 19 June 2009
No 103 on Services.?

Il Facts and procedure

13.  According to the referring court, the plaintiff is a 23-year old Norwegian alpine ski
racer who is a member of the Norwegian national alpine skiing team. The plaintiff lives in
Salzburg, Austria. He is not an employee of the defendant but has signed a standard
athlete’s contract with the Federation in order to be able to participate in the national team.

14.  The defendant is a non-profit organisation whose purpose is, inter alia, to provide
the best possible conditions for skiing, at both elite and popular level. The organisation is
partly financed by public funds and partly by marketing contracts. The defendant is
affiliated to the Norwegian Olympic Committee and the International Ski Federation
(“FIS”), and is subject to their regulations.

15.  Article 200.3 of FIS’s International Ski Competition Rules (“ICR”) Joint
Regulations for Alpine Skiing provides that:

Competitions listed in the FIS Calendar are only open to all properly licensed
competitors entered by their National Ski Associations in accordance with current
quotas.

16.  Article 204.1 of FIS’s ICR Joint Regulations for Alpine Skiing provides that:

A National Ski Association shall not support or recognise within its structure, nor
shall it issue a licence to participate in FIS or national races to any competitor who:

permits or has permitted his name, title or individual picture to be used for
advertising, except when the National Ski Association concerned, or its pool for this
purpose, is party to the contract for sponsorship, equipment or advertisements.

17.  Section 13-3(3) of the Norwegian Olympic Committee’s Statute reads:

Entering into contracts and establishing collaboration between the sport and
commercial undertakings shall take place in writing. Only organisational entities

1 Lov om tjenestevirksomhet (tjenesteloven), LOV-2009-06-19-103.
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may be party to such contracts/collaboration unless otherwise specified in Section
14-4(2) of the [Norwegian Olympic Committee’s] Statute.

18.  Chapter 14 of the Norwegian Olympic Committee’s Statute contains provisions on
marketing and rights. The purpose is specified in Section 14-1:

The purpose of the provisions of this chapter is to regulate the sport’s internal rights
as regards event-related and market-related conditions, having regard to the
structure and organisation of the sport and considerations of solidarity in the sports
organisation.

19.  Section 14-4(1) and (2) of the Norwegian Olympic Committee’s Statute States:

(1) The right to enter into marketing contracts rests with the organisational entity
of the sport. A marketing contract means any agreement that entitles a legal person
to exploit an organisational entity and/or its affiliated athletes in its marketing or
other activities.

(2) An organisational entity may permit that an athlete be given the right to enter
into individual marketing contracts within the framework set out by the individual
sports federation. This applies both to athletes who are members of a sports club
and athletes who participate in a national team or have other representation duties.
The organisational entity shall approve such contracts and ensure that it receives a
fair share of the income generated by the athletes’ own marketing contracts.

20.  The defendant’s Joint Regulations permit athletes to enter into individual marketing
contracts if the conditions in Point 206.2.5 of the Joint Regulations are met:

(a) the relevant organisational entity has given its written consent for the athlete to
initiate negotiations with the partner in question,

(b) the organisational entity approves the contract by co-signing it together with the
parties (athlete and partner), and

(c) the organisational entity receives a fair share of the value that the collaboration
agreement represents.

The organisational entity may refuse to accept the athlete’s proposal for a contract
with the sponsor. Furthermore, an athlete is obliged to participate in the
implementation of [the Norwegian Ski Federation’s] or a sport club’s marketing
contracts, subject to the limitations that follow from Section 14-5 of the [Norwegian
Olympic Committee’s] Statute.
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21.  The case before the referring court concerns a dispute between the plaintiff and the
defendant relating to the plaintiff’s wish to enter into an individual sponsorship contract
with Red Bull relating to headgear/helmets. Since 2014, the plaintiff and Red Bull had been
seeking to enter into such a contract. Red Bull had previously entered into a corresponding
sponsorship contract with another Norwegian alpine skier, Aksel Lund Svindal.

22.  Basingitself on its Joint Regulations, the defendant, at the end of April 2016, refused
to permit the plaintiff to sign an individual sponsorship contract with Red Bull for
helmets/headgear worn in races organised under the auspices of the defendant and FIS.

23.  The plaintiff sent a notice of civil action to the defendant on 30 May 2016. Because
of the dispute, the signing of the plaintiff’s national team contract for the 2016/2017 season
was postponed until 1 August 2016. A writ was filed with the Oslo District Court on 17
October 2016. The plaintiff claims in the national legal proceedings that the defendant be
ordered to permit the plaintiff to enter into an individual marketing contract with Red Bull
for helmets/headgear. In the alternative, the plaintiff has submitted a claim for damages,
limited upwards to NOK 15 000 000.

24.  According to the request from the referring court, the Norwegian Olympic
Committee has intervened in support of the defendant in the pending case before the
referring court.

25.  The referring court has submitted the following questions to the Court:

1. Which legal criteria shall be particularly emphasised in the assessment of
whether a national sports federation’s system of prior control and consent for
individual sponsorship contracts of this type — before the rights to such
markings are transferred from the federation — shall be deemed a restriction
on the athlete’s freedom to provide services pursuant to Article 36 EEA or
Directive 2006/123/EC (the Services Directive)

a) To what extent is the restriction test previously described by the Court
of Justice of the European Union for the regulatory framework governing
sports, inter alia, in Case C-51/96, applicable? Does Article 16 of the
Services Directive or other provisions of that directive entail changes to
the restriction test?

2. Which legal criteria shall be particularly emphasised in the assessment of
whether a national sports federation’s concrete refusal to approve professional
national team athletes’ individual sponsorship contracts for such markings —
so that the rights to such markings remain with the federation — shall be
deemed a restriction on the athlete’s freedom to provide services pursuant to
Article 36 EEA or Directive 2006/123/EC (the Services Directive)?
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a) What bearing will it have on the assessment that the national sports
federation had already entered into a valid contract with the national
team’s main sponsor for logo exposure of the marking in question on
helmets/headgear? Is this of significance in the assessment of whether a
restriction exists, alternatively in the assessment of whether there are
objective and sufficient grounds for the refusal?

Provided that a restriction is deemed to exist;

3. Can the national sports federation’s Joint Regulations (approval scheme) for
the potential utilisation by athletes of the marking in an individual contract
constitute an authorisation scheme within the meaning of Article 4(6) of
Directive 2006/123/EC (the Services Directive)?

a) In such case, is the approval scheme regulated by Articles 9 and 10 in
Chapter 111 — on freedom of establishment for service providers — for a
Norwegian citizen selected for the national team who engages in financial
activity in connection with his participation in the national team subject
to the regulatory framework of the national sports federation? Or is the
scheme regulated by Article 16; alternatively, what is the legal test for
correct classification?

4. In the assessment of the scheme’s lawfulness — either pursuant to Article 36
EEA or Articles 9, 10 or 16 of the Services Directive — must the national court
consider the provisions of the regulations and the refusal seen in isolation, or
shall it also take into consideration:

* The federation’s grounds for retaining the marketing rights, including
consideration for funding of the national teams and what the income is
otherwise used for?

» The overall possibilities for the athlete to engage in financial activity,
including rights to enter into sponsorship contracts with equipment
manufacturers and any other marketing contracts?

* Whether, in light of this, the approval scheme or refusal to grant consent
appears to be legitimately justified and proportional?

5. What bearing does it have on the legality assessment that approval of
individual contracts regarding these markings is subject to the free discretion
of the federation?

6. What procedural requirements, if any, do Article 13 of Directive
2006/123/EC or Article 36 EEA stipulate for the proceedings and the decisions
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under a national sports federation’s approval scheme for individual marketing
contracts (sponsorship contracts) for commercial markings, and what is the
consequence under EEA law of failure to comply with any such procedural
requirements?

IV Written observations

26.  Pursuant to Article 20 of the Statute of the Court and Article 97 of the Rules of
Procedure, written observations have been received from:

- the plaintiff, represented by Odd Stemsrud, advocate;

- the defendant, represented by Per Andreas Bjgrgan and Anne-Lise H. Rolland
advocates;

- the Norwegian Olympic Committee, represented by Karen Kvalevag,
Secretary General;

- the Norwegian Government, represented by Torje Sunde, advocate, Attorney
General’s Office (Civil Affairs), and Troels Bjerre Leming, Higher Executive
Officer, Ministry of Foreign Affairs, acting as Agents;

- the Government of the Netherlands, represented by Mielle Bulterman and
Pauline Huurnink, head and staff member respectively of the European Law
Division of the Legal Affairs Department, Ministry of Foreign Affairs, acting
as Agents;

- the Swedish Government, represented by Anna Falk, Director, and Lina
Zettergren, Legal Adviser, Ministry for Foreign Affairs, acting as Agents;

- the EFTA Surveillance Authority (“ESA”), represented by Carsten Zatschler,
James Stewart Watson and Claire Simpson, members of its Department of
Legal & Executive Affairs, acting as Agents; and

- the European Commission (“the Commission”), represented by Héléne
Tserepa-Lacombe, Legal Adviser, and Luigi Malferrari and Gero Meessen,
members of its Legal Service, acting as Agents.
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\ Summary of the arguments and observations submitted to the Court
The plaintiff

27.  As a preliminary remark, the plaintiff states that EEA competition law is also
applicable in the case at hand, citing case law of the Court of Justice of the European Union
(“ECJ”), and invites the Court to give as specific guidance as possible on relevant EEA
law.? Furthermore, the plaintiff argues that the precondition inserted in the third question
in the request for the advisory opinion, i.e. “Provided that a restriction is deemed to exist”,
IS erroneous as no restriction under Article 36 EEA is needed for the Services Directive to

apply.

28.  The plaintiff submits that there is no doubt that EEA law, both internal market rules
and competition rules, applies fully where a sporting activity takes the form of the provision
of services (or employment) for remuneration. In this regard, he refers to Article 36 EEA
(or Article 28 EEA).® The plaintiff further submits that the ECJ has held that sporting
activities, in particular a high-ranking athlete’s participation in an international
competition, are capable of involving a number of separate, but closely related, services
which may fall under the scope of the Treaty on the Functioning of the European Union
(“TFEU”), even if some of those services are not paid for by those for whom they are
performed.* In this regard, the plaintiff notes that the marketing rights of athletes rest with
the athletes themselves and not with the sports associations. A different conclusion would
make the EEA’s internal market and competition rules void and of no effect in relation to
regulatory regimes adopted by professional bodies.®

29.  The plaintiff contends that there is a distinction to be made between market rules,
such as the rules at issue in the present proceedings, on the one hand, and “rules of the
game”, i.e. sporting rules, on the other hand. However, the ECJ has decided that “rules of
the game” are in principle also subject to EU law.® As the present case is related to the
multi-billion euro revenue generating activities of marketing agreements, there is no doubt
the EEA law is fully applicable to the economic activity of sponsorship services regulated
in individual marketing agreements between a professional athlete and his sponsor.

30. The plaintiff argues that the Services Directive covers professional sporting
activities and related sponsor services, as the Directive covers all services subject to Article

2 Reference is made, inter alia, to the judgment in MOTOE, C-49/07, EU:C:2008:376, operative part.

3 Reference is made to the judgment in Olympique Lyonnais, C-325/08, EU:C:2010:143, paragraph 27 and case law
cited.

4 Reference is made to the judgments in Deliége, Joined Cases C-51/96 and C-191/97, EU:C:2000:199, paragraph
41 et seq., and Bond van Adverteers and Others, Case 352/85, EU:C:1988:196, paragraph 16.

> Reference is made to the judgment in Commission v Austria, C-356/08, EU:C:2009:401, paragraph 37.

& Reference is made to the judgment in Meca-Medina and Majcen v Commission, C-519/04 P, EU:C:2006:492.
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36 EEA which are not clearly exempted therefrom. This conclusion further follows a
contrario from recital 35 in the preamble to the Services Directive.

31.  The plaintiff submits that Article 16 of the Services Directive is to be applied only
if the centre of gravity of other provisions of the Directive do not apply.” He argues,
primarily, that Articles 9, 10 and 13 of the Services Directive are applicable to the dispute,
as the issue at hand relates to an “authorisation scheme”. Article 9 of the Services Directive
relates to the legality of an authorisation scheme, as such. In contrast, Article 10 of the
Directive presupposes a legal authorisation scheme and addresses the legality of the
conditions for the granting of an authorisation. The plaintiff argues that the concept of an
authorisation scheme, according to Article 9 of the Services Directive, has a very wide
scope, i.e. “any procedure”, and that it applies per se to a sports organisation’s authorisation
scheme, such as that at issue in the main proceedings, for the authorisation of individual
marketing/sponsor agreements.® Since the key concepts and definitions in Article 10
correspond to those of Article 9, the former provision also applies per se to conditions for
the granting of an authorisation such as the one at issue in the main proceedings.

32. In the alternative, the plaintiff argues that Article 16(1) of the Services Directive,
mirroring Article 36 EEA, is applicable to the dispute. The plaintiff holds that the notion
of “requirement” in Article 16(1) of the Directive is in scope similar, if not identical, to the
notion of a “restriction” pursuant to Article 36 EEA.° The defendant’s authorisation
scheme, which defines whether or not, and if so, under what conditions, the plaintiff may
offer sponsor services for remuneration, is a “requirement” under Article 16 of the
Directive and a “restriction” that impedes the activities of a service provider pursuant to
Article 36 EEA. The plaintiff submits that the reference in Article 16 to possible
justifications refers neither to the definition in Article 4 of the Services Directive nor to
case law. Rather, the justifications found in Article 16 of the Directive are limited to public
policy, public security, public health or the protection of the environment. The plaintiff
argues that the notion of “public policy”, which must be interpreted strictly, does not
include cultural or social aspects or any commercial interests that the defendant may have
in sponsorship revenues.!°

33.  Furthermore, the plaintiff submits that the defendant’s authorisation scheme must
be justified by “overriding reasons in the public interest” to be legal. This notion, which is
identified in the Services Directive as well as in general EEA law, does not have the same
substantive aspects in all situations.

34.  With regard to the justification of an authorisation scheme and the conditions for
granting an authorisation, the plaintiff argues that Articles 9(1)(b) and 10(2)(b) of the

" Reference is made to Case E-3/12 Jonsson [2013] EFTA Ct. Rep 136, paragraph 57 and case law cited.

8 Reference is made to the judgment in Deliége, cited above, paragraph 57.

9 Reference is made to the judgments in Commission v Portugal, C-458/08, EU:C:2010:692, paragraph 88, and
Séger, C-76/90, EU:C:1991:331, paragraph 12.

10 Reference is made to the judgment in Eglise de scientologie, C-54/99, EU:C:2000:124, paragraph 17.
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Services Directive refer to the concept of “overriding reasons in the public interest” as
defined in Article 4(8) of the Directive, and developed in the case law. Thus a possible
justification includes “cultural policy” objectives. The plaintiff argues that while the
inclusion of “rules of the game” can be justified with reference to “cultural policy”, purely
economic regulations, such as the ones under review, do not qualify as “rules of the game”
and cannot be justified on grounds of “cultural policy” or any other justification, including
the narrower justifications set out in Article 16 of the Services Directive.

35.  The plaintiff submits in addition that a transparency requirement is an integral part
of the fundamental principles of EEA law, and, albeit enshrined in Articles 10 and 16 of
the Services Directive, it applies irrespective of whether the provisions of the Directive are
applicable to the present case.!? The plaintiff holds that the requirement precludes an
authorisation system, such as the one under review, where an authorisation is based on the
discretionary powers of the national sports association and where the criteria for granting
authorisation are neither clear nor made public in advance. This applies irrespective of
whether the Court bases itself on Article 10 or Article 16 of the Services Directive or
Acrticle 36 EEA. The plaintiff notes that nothing in the regulations of FIS or the Norwegian
Olympic Committee requires the defendant to adopt a scheme with such a discretionary
power.

36.  The plaintiff argues, furthermore, that the prohibition of discrimination is equally a
fundamental principle of EEA law.® Admittedly, Article 16 of the Services Directive refers
merely to discrimination on grounds of nationality. However, Article 10 of the Directive
does not include a similar limitation and must be interpreted as a general prohibition against
discrimination. The plaintiff holds that the non-discrimination requirement of Article 10 of
the Directive prohibits the application of different rules to comparable situations, such as
the defendant granting Aksel Lund Svindal a contract with Red Bull which was similar to
the one that the defendant refused authorisation for the plaintiff to enter into.

37.  According to the plaintiff, EEA law, particularly Articles 9(1)(c), 10(2)(c) and
16(1)(c) of the Services Directive, prescribes that restrictions in general, authorisation
schemes and criteria for granting authorisation must be proportionate.

38.  The plaintiff argues that the defendant’s authorisation scheme, as such, is subject to
the proportionality test under Article 9 of the Services Directive, and in any event Article
16 of the Directive and Article 36 EEA. A scheme which allows a national sports
association to collect, at its own discretion, revenue from income generated by athletes to

11 Reference is made to the judgments in Walrave and Koch, Case 36/74, EU:C:1974:140; Dona, Case 13/76,
EU:C:1976:115; Bosman, C-415/93, EU:C:1995:463; Lehtonen and Castors Braine, C-176/96, EU:C:2000:201;
Meca-Medina and Majcen v Commission, cited above; and Kohll, C-158/96, EU:C:1998:171, paragraph 41.
Reference is also made to the Commission’s White Paper on Sport, 11.7.2007, COM(2007) 391 final.

12 Reference is made to Case E-24/13 Casino Admiral [2014] EFTA Ct. Rep. 732, paragraphs 51 and 53.

13 Reference is made to the judgment in Lease Plan Luxembourg, C-390/96, EU:C:1998:206, paragraph 34.
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cover its own administrative costs, cannot be proportionate, particularly since it has an
unnecessarily excessive effect on the athletes.

39. The plaintiff maintains that the application of the defendant’s conditions for
granting an authorisation is subject to Articles 10 and 16 of the Services Directive.
Applying the proportionality requirement to those articles, whichever one is applicable,
would not permit a scheme whereby the national sports association rejects an individual
marketing agreement that would otherwise increase the overall revenue to the sports
association. The plaintiff adds that reasons invoked by the defendant in order to justify a
derogation must be accompanied by an appropriate analysis of the expedience and
proportionality of the measure, and precise evidence enabling its arguments to be
substantiated.*

40.  With regard to procedural rules for authorisation schemes, the plaintiff refers to
Avrticle 10 and Article 13(1) to (3) of the Services Directive. The plaintiff argues that the
defendant’s authorisation system is not in line with these provisions and must therefore be
null and void. The same result can be reached by reference to Article 10(6) of the Services
Directive.

41.  The plaintiff moreover refers to Article 13(4) of the Services Directive, arguing that
it must be interpreted as meaning that unless the national sports association has rejected an
application for an authorisation by way of a fully reasoned decision in accordance with
Avrticle 10(6) of the Directive within a reasonable period, an authorisation must be deemed
to have been granted.'® The notion of a “reasonable period” must be assessed in light of the
association’s need to assess the application and the athlete’s need for a reply, but must not
exceed three months.

42.  The plaintiff proposes that the Court should answer the questions referred as
follows:

1. Article 9 of Directive 2006/123/EC must be interpreted as meaning that an
authorisation scheme such as that at issue in the main proceedings related to a
scheme where a national sports association can reject or approve authorisation of
an individual market agreement between a self-employed athlete and a sponsor,
falls within the scope of that provision.

2. An authorisation scheme such as that at issue in the main proceedings can be
justified by an overriding reason relating to the public interest, provided that the
scheme is non-discriminatory and proportionate. Inherent sporting rules may justify
a restriction as part of cultural policy objectives, however, economic objectives
cannot justify encroachments on the fundamental freedoms of the internal market.

14 Reference is made to Case E-12/10 ESA v Iceland [2011] EFTA Ct. Rep. 117, paragraph 57.
15 Reference is made to the judgment in Germany v Commission, Case 24/62, EU:C:1963:14, p. 69.



-16 -

All authorisation schemes adopted by a national sports association such as that at
issue in the main proceedings must be accompanied by an appropriate analysis of
the expediency and proportionality of the authorisation scheme, and precise
evidence enabling the arguments to be substantiated.

3. Article 10 (1) and (2) and Article 13 (1) of Directive 2006/123/EC must be
interpreted as meaning that conditions for the granting of authorisation pursuant to
an authorisation scheme such as that at issue in the main proceedings related to a
national sports association authority to reject or approve an individual market
agreement between a self-employed athlete and a sponsor, must preclude the
competent authorities from exercising their power of assessment in an arbitrary
manner. Thus, Article 10 (1) and (2) and Article 13 (1) of Directive 2006/123/EC
precludes authorisation schemes where the exercise of the authority is at the
discretion of the national sports association. All conditions for the granting of
authorisation enforced by a national sports association such as that at issue in the
main proceedings must be accompanied by an appropriate analysis of the
expediency and proportionality of the conditions, and precise evidence enabling the
arguments to be substantiated.

4. The concept of non-discrimination enshrined in Article 10 (2) precludes, such as
the case is in the main proceedings, the application of different rules to comparable
situations; the granting of authorisation by a national sports association to the
athletes to individually use particular logo exposure must be applied in a uniform
manner.

5. A breach of Article 9 or Article 10 has the legal consequence that the scheme or
the rejection for an authorisation is null and void.

6. The requirement that rejections shall be fully reasoned in Article 10 (6) of
Directive 2006/123/EC and the principle of EEA law that rejection decisions that
enforce an encroachment on the fundamental freedoms must set out, in a concise
but clear and relevant manner, the conditions for the granting of authorisation, the
issues of fact upon which the decision is based and which are necessary in order
that the reasoning which has led the competent authority to its decision may be
understood. Where the conditions for the granting of authorisation or the relevant
issues of fact are not included in the rejection decision at all, such a decision is null
and void.

7. Article 13 (4) of Directive 2006/123/EC must be interpreted as meaning that,
unless the national sports association has rejected an application for an
authorisation by way of a fully reasoned decision in accordance with Article 10 (6)
within a reasonable period, an authorisation shall be deemed to have been granted.
The notion of a ‘reasonable period’ must be assessed in light of the association’s
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need to assess the application and the athlete’s need for a reply, but shall in no
event exceed three months.

43.  In the alternative, the plaintiff proposes that the Court should answer the questions
referred as follows:

1. Article 16 (1) of Directive 2006/123/EC in conjunction with Article 36 EEA must
be interpreted as meaning that an authorisation scheme such as that at issue in the
main proceedings can be only be justified for reasons of public policy, public
security, public health or the protection of the environment. A justification based on
public policy may be relied on only if there is a genuine and sufficiently serious
threat to a fundamental interest of society, which would only exceptionally be
relevant for justifying sporting rules. Economic objectives cannot justify
encroachments on the fundamental freedoms of the internal market. All
authorisation schemes adopted by a national sports association such as that at issue
in the main proceedings must be accompanied by an appropriate analysis of the
expediency and proportionality of the authorisation scheme, and precise evidence
enabling the arguments to be substantiated.

2. Article 16 (1) in conjunction with Article 36 EEA must be interpreted as meaning
that conditions for the granting of authorisation pursuant to an authorisation
scheme such as that at issue in the main proceedings related to a national sports
association authority to reject or approve an individual market agreement between
a self-employed athlete and a sponsor, must preclude the competent authorities from
exercising their power of assessment in an arbitrary manner. Thus, Article 16 (1) 