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ORDER OF THE COURT
12 May 2014

(Action for annulment of decisions of the EFTA 8ililance Authority — Access to
documents — Admissibility)

In Case E-8/12,

Schenker North AB, established in Gothenburg (Sweden),
Schenker Privpak AB, established in Boras (Sweden),
Schenker Privpak AS established in Oslo (Norway),
represented by Jon Midthjell, advocate,
applicants
v

EFTA Surveillance Authority, represented by Markus Schneider, Deputy
Director, and Gjermund Mathisen, Officer, Departimeh Legal & Executive
Affairs, acting as Agents,

defendant

APPLICATION for annulment of three EFTA Surveillanéuthority Decisions,
as notified on 18 May 2012, 23 May 2012, and 2 A@¢2, denying access to
specific documents in ESA Case No 34250 (Norway/Pagpak — an antitrust
infringement case) and in ESA Case No 68736 (DBeBkér — a public access
request case concerning the antitrust infringernasé above), and also denying
access to the procedures for handling public acegg®ests and administering case
files, under the Rules on Access to Documents (“RAD8”) established by ESA
Decision No 407/08/COL of 27 June 2008 (unpublighed
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THE COURT,

composed of: Carl Baudenbacher, President and Ragporteur, Per Christiansen
and Pall Hreinsson, Judges,

Registrar. Gunnar Selvik,
having regard to the written pleadings of the ajgpits and the defendant,
having regard to the Report for the Hearing,

having heard oral argument of the applicants, sspreed by Jon Midthjell, and the
defendant, represented by Markus Schneider andm@jet Mathisen, at the
hearing on 1 July 2013,

makes the following

Order

[ Introduction

Schenker North AB, Schenker Privpak AB, both esthleld in Sweden, and
Schenker Privpak AS, established in Norway, (“tppli@ants” or, collectively,
“DB Schenker”) are part of the DB Schenker groupe §roup is a large European
freight forwarding and logistics undertaking. Itnabines all the transport and
logistics activities of Deutsche Bahn AG exceptgeagier transport. All three
applicants operate in that sector.

On 24 June 2002 DB Schenker complained to the EGUiAveillance Authority
(“the defendant” or “ESA”) concerning the agreensemiade by Posten Norge AS
(“Norway Post”) establishing Post-in-Shops in retaitlets. Between 21 and 24
June 2004 ESA conducted an inspection of Norway $?psemises and seized
various documents (“the inspection documents”).

ESA subsequently initiated an investigation. Byeaision of 14 July 2010, ESA
found that between 2000 and 2006 Norway Post hadritted an infringement
of Article 54 of the EEA Agreement (“EEA”) by abuagj its dominant position in
the business-to-consumer parcel market in Norwaywidy Post applied to the
Court to have ESA’s decision annulled. The Courteggudgment in those
proceedings on 18 April 2012 (Case E-19\dway Posty ESA[2012] EFTA Ct.
Rep. 246).

DB Schenker is pursuing a follow-on damages clagairasst Norway Post in the
Norwegian courts for losses caused by that infrimgrat. For the purposes of that
procedure, the applicants have sought access ttmthanents in ESA’s possession
as regards its investigation of DB Schenker’s caimpl
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The present case concerns three requests for aocdssuments submitted on 3
August 2010 (“first access request”), 12 March 2Q052cond access request”),
and 11 April 2012 (“third access request”).

On 16 August 2011, ESA issued a partial decisionthenfirst access request
pursuant to the RAD 2008 for full access to docuhém the file which led to
ESA'’s decision in Case No 34298drway Post PrivpaK) of 14 July 2010. In its
judgment of 21 December 2012 in Case E-140B1Schenkev ESA[2012] EFTA
Ct. Rep. 1178 ©B Schenker’), the Court annulled ESA’s decision of 16 August
2011 “Norway Post/Privpak — Access to documentssarfar as it denied full or
partial access to inspection documents in Case426BNorway Post/Privpak.

In the present case, DB Schenker seeks the annubhéime three alleged ESA
decisions relating to its three requests for acteskbcuments as notified on 18
May, 23 May and 2 July 2012, respectively denyiogeas to specific documents
in ESA Case No 34250 (Norway Post/Privpak) and SAECase No 68736, and
also denying access to the procedures for hanglirigic access requests and
administering case files pursuant to the RAD 2008.

This case has been brought in parallel with Ca3élEDB Schenkev ESA(“DB
Schenker IN). The judgment in that case was handed down dnl@2013.

Il Legal background
EEA law
Article 108(1) EEA reads:

The EFTA States shall establish an independenteslamnce authority
(EFTA Surveillance Authority) as well as procedussiilar to those
existing in the Community including proceduresdnsuring the fulfilment
of obligations under this Agreement and for contsbthe legality of acts
of the EFTA Surveillance Authority regarding conipat.

Article 16 of the Agreement between the EFTA Stateshe Establishment of a
Surveillance Authority and a Court of Justice (“STreads:

Decisions of the EFTA Surveillance Authority sisdite the reasons on
which they are based.

Article 36 SCA reads:

The EFTA Court shall have jurisdiction in actionlbght by an EFTA
State against a decision of the EFTA Surveillangthérity on grounds of
lack of competence, infringement of an essentiatguiural requirement,
or infringement of this Agreement, of the EEA Agreet or of any rule of
law relating to their application, or misuse of pens.

Any natural or legal person may, under the samedtmms, institute
proceedings before the EFTA Court against a degissd the EFTA
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Surveillance Authority addressed to that personagainst a decision
addressed to another person, if it is of direct amdlvidual concern to the
former.

The proceedings provided for in this Article sHadl instituted within two
months of the publication of the measure, or ofnitgification to the
plaintiff, or, in the absence thereof, of the day which it came to the
knowledge of the latter, as the case may be.

If the action is well founded the decision of titel'B Surveillance Authority
shall be declared void.

Rules on access to documents - Decision No 40701848 27 June 2008
12 Article 1 RAD 2008 reads:

The purpose of these Rules is:

(@) to define the principles, conditions and lsniin grounds of public
or private interest governing the right of accessBFTA Surveillance
Authority (hereinafter ‘the Authority’) documentoguced or held by the
Authority in such a way as to ensure the widestsipts access to
documents,

(b)  to establish rules ensuring the easiest possiakrcise of this right,
and

(c) to promote good administrative practice on asc® documents.
13 Article 2 RAD 2008 on beneficiaries and scope reads

1. Any citizen of an EEA State, and any naturdégal person residing
or having its registered office in an EEA States laaright of access to
documents of the Authority, subject to the priresplconditions and limits
defined in these Rules.

2. The Authority may, subject to the same prinsipt®nditions and
limits, grant access to documents to any naturdégal person not residing
or not having its registered office in an EEA State

3. These Rules shall apply to all documents heldhéyAuthority, that
is to say, documents drawn up or received by itiants possession, in all
areas of activity of the Authority.

4. Without prejudice to Article 4, documents sh@limade accessible
to the public either following a written applicati@r directly in electronic
form or through a register.
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14 Article 3(a) RAD 2008 on definitions reads:

(@) ‘document shall mean any content whatever gglionm (written on
paper or stored in electronic form or as a soungual or audiovisual
recording) concerning a matter relating to the pw@s, activities and
decisions falling within the Authority’s spherereponsibility;

15 Article 6 RAD 2008 on applications reads:

1. The Authority shall examine applications by awayural or legal
person for access to a document made in any writbem, including
electronic form, in one of the languages referredrt Article 129 of the
EEA Agreement and Article 20 of the Agreement Baiwiee EFTA States
on the Establishment of a Surveillance Authoritgt arCourt of Justice and
in a sufficiently precise manner to enable the Atith to identify the
document. The applicant is not obliged to statesoea for the application.

2. If an application is not sufficiently precis@gtAuthority shall ask
the applicant to clarify the application and shaksist the applicant in
doing so, for example, by providing information ttve use of the public
registers of documents.

3. In the event of an application relating to aywéng document or to
a very large number of documents, the Authority roagfer with the
applicant informally, with a view to finding a fasolution.

4. The Authority shall provide information and asance to citizens
on how and where applications for access to doctwsnean be made.

16 Article 7 RAD 2008 on the processing of applicatioaads:

1. An application for access to a document shaldedled as quickly
as possible. An acknowledgement of receipt shatieo¢ to the applicant.
As a main rule, the Authority shall either grantcass to the document
requested and provide access in accordance witicl&8 or, in a written
reply, state the reasons for the total or partiefusal within 5 working days
from registration of the application.

2. In exceptional cases, for example in the evéranoapplication
relating to a very long document or to a very larganber of documents,
the time-limit provided for in paragraph 1 may beéended by 20 working
days, provided that the applicant is notified invadce and that detailed
reasons are given.

17 Article 8 RAD 2008 on access following an applioatreads:

1. The applicant shall have access to documertgreily consulting
them on the spot or by receiving a copy, includwbere available, an
electronic copy, according to the applicant’'s prefece. The cost of
producing and sending copies may be charged tappécant. This charge
shall not exceed the real cost of producing anddsen the copies.
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Consultation on the spot, copies of less than 1pages and direct access
in electronic form or through the register shall toee of charge.

2. If a document has already been released by titeofity and is
easily accessible to the applicant, the Authorigyrfulfil its obligation of
granting access to documents by informing the apptihow to obtain the
requested document.

3 Documents shall be supplied in an existing versamd format
(including electronically or in an alternative foahsuch as Braille, large
print or tape) with full regard to the applicantseference.

Article 9 RAD 2008 on registers reads:

1. The Authority shall, as soon as possible, preydblic access to a
register of documents. Access to the register shdod provided in

electronic form. References to documents shalkberded in the register
without undue delay.

2. For each document the register shall contaireterence number,
the subject matter and/or a short description @f ¢ontent of the document
and the date on which it was received or drawn od eecorded in the
register. References shall be made in a mannerhwihoes not undermine
protection of the interests in Article 4.

Article 10 RAD 2008 on direct access in electrofiom or through a register
reads:

The Authority shall as far as possible make docusnéinectly accessible
to the public in electronic form or through a retgisin accordance with the
rules of the Authority.

Article 11 RAD 2008 on the administrative practafeESA reads:

The Authority shall develop good administrative qiiges in order to
facilitate the exercise of the right of access gudeed by these Rules.

Article 13 RAD 2008 on entry into force reads:

These Rules shall be applicable from 30 June 20@Bagply to requests
for access to documents submitted to the Authafigy that date.

The Authority shall publish these Rules in the ERfoplement to the
Official Journal of the European Union.

Il Facts and pre-litigation procedure

On 3 August 2010, in preparation for their damaglasn against Norway Post,
the applicants requested by email access to thamfiESA Case No 3425081¢rway
PostPrivpak). The applicants also asked for a non-confidenteakion of the
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decision in that case, which they wished to sulimaopy as soon as possible to
Oslo City Court in the context of a follow-on actiagainst Norway Post following
the decision in ESA Case No 34250.

The Director of Legal and Executive Affairs at E8%lied on 4 August 2010 and
noted, “given the size of the file and the manyutoents it contains”, that it would
be appreciated if the applicants were to specig documents requested. He
added: “As to the documents to which you have diydmen granted access in the
course of the administrative proceedings, do yashwo request a waiver of the
restriction on the use of those documents in otdgroduce them to the court
which will be seized of a claim in damages?”

On the same day, the applicants thanked ESA ftswgt response” and specified
that the “request concerns the entire file”.

On 10 August 2010, the 5-day time limit specifiedArticle 7(1) RAD 2008
expired.

That same day, the Director of Legal and ExecuAiffairs at ESA sent an email
to the applicants and stated that “the file ise@uitluminous. Preparation of non-
confidential versions of its contents will take sotime. We will send you the
documents as soon as they are available.”

On 11 August 2010, the applicants informed ESA thatould be sufficient to
receive the documents on CD-ROM and not in harg.cop

On 18 August 2010, the Deputy Director for Compatitat ESA sent an email to
the applicants informing them that ESA intendetstmon revert to you regarding
your request for access to documents in the abam@iomed case”. In the email,
the applicants were informed that Norway Post haduested access to
correspondence between ESA and Privpak. They vatielao inform ESA by 24

August 2010 whether the documents contained busirsesrets or other
confidential information.

On 30 August 2010, the Deputy Director for Compatitat ESA sent another
email to the applicants. Included were a draft nonfidential version of ESA
Decision 322/10/COL of 14 July 2010 in Case No 3@&orway Post/Privpak

a non-confidential version of Norway Post's reply ESA’'s Statement of
Objections in that case, and a list of the documentthe file to which Norway
Post was granted access when the Statement oft@bgavas issued in the case
(“the first list”).

In that email, the applicants were informed thathéy failed to reply by 2
September 2010 indicating whether they considengdoasiness secrets or other
confidential information to be found in the draéaision, ESA might assume that
the decision did not contain such information.
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In the email, ESA noted that the only documentwidential value submitted after
the administrative hearing in Case No 34250 in RO@9 was a letter dated “13
July 2010 (524500)” from Norway Post. There wasan-confidential version of

the document on ESA’s file at that stage.

The email ended with the following paragraph:

“The administrative file in case 34250 contains iy V@& ge number of documents
and many very long documents. We would assumeniduay of these documents
would be of limited interest to Schenker Privpakparticular those which are of
a procedural nature without any evidential natukewrther, the volume of work
required to process a request for access to allduents in the administrative file
is very substantial. In order to find a fair soloti we would therefore propose that
Schenker Privpak reviews the material submittedhiy e-mail with a view to
identify in more concrete terms the documents twtwit would be in Schenker
Privpak’s interest to have access. However, [ESAprmot in any case grant
Schenker Privpak access to documents which cobizsmess secrets or other
confidential information about Norway Post or otlieird parties”

The first list, which was included in the emailai83-page document. It contains
around 900 event numbers. The documents in thdifitsare dated between 2001
and 2008 and were gathered during the investigatiorthe business practices of
Norway Post, leading to ESA Decision 322/10/COLeTikt includes references
to the inspection documents, which were the subpécthe judgment inDB
Schenker.lIn the first list, the names and sources of teudients have not been
redacted or otherwise rendered unintelligible.

On 30 August 2010, the applicants replied by enfist, they asked for an

extension of the deadline to reply, which was ggdnbh an email from ESA on 1

September 2010. Second, the applicants confirmegdhle request concerned the
entire file and that, in emails of both 10 Augu8i@ and 18 August 2010, ESA
had confirmed that it was in the process of preygatihe documents. In addition,
the applicants stated the purpose of their regieesaccess to documents and
offered to discuss a reasonable extension to thdlide in the RAD 2008:

“As DB Schenker has explained earlier, the compapuyrisuing a damages claim
against NPO in national court. NPO has also publistated on 14 July 2010 as
well as during its recent Q2 presentation on 27 4812010 that it will in all
likelihood bring an appeal against the decisionshiuld therefore be clear that
the request for access is entirely legitimate.slin any case not for [ESA] to
assume whether parts of a file could be of intei@fthe applicants] or to require
that the company justify its interest in each doeatreferred to in the excel file
that was sent through today, before releasing tlumsgiments.

As to the issue of whether certain documents cormiestected information, we
assume that [ESA] has continuously requested NP@rdeide non-confidential
versions of the documents in question, as [ESAltimoously asked of [the
applicants] during the eight year investigation,igfhwe also stated in our email
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on 3 August 2010 without hearing differently frdgSJA]. [The applicants have] a
right to access those parts of the documents tlatndt contain protected
information and we assume that [ESA] has made @ileedast 18 working days
since the request was filed, to ask NPO or othied tharties for a release of any
remaining documents, in accordance with its Rufd3rocedure.

We assume on this basis that [ESA] will comply withrequest for access to the
entire file, within the deadline set out in its oRanles of Procedure, which also
includes an extended working day period for proicgsyoluminous files. To
reduce the administrative burden, [the applicardsd] confirmed that [they] will
receive the documents on CD-ROM. We are also réadlyscuss a reasonable
extension if [ESA] has met unforeseen difficuliregreparing the file. At the
moment, it is difficult to appreciate what thos#icdulties could be in light of the
long investigation time which [ESA] has had to @epfor requests on access to
the file and the fact that we are only requestingebectronic copy of the fife.

On 6 September 2010, the applicants sent an em&lSA accepting the non-
confidential draft of Decision 322/10/COL and added

“We would also like to remind you that the deadiorgorocessing the request for
access to the file, which was made on 3 August,2flres by the end of business
tomorrow. We assume that a CD-ROM with the file &dlesady been sent since
you have not contacted us to request a reasonaibdmsion beyond that deadline,
to accommodate for any unforeseen reasons of datayyvited in our email of 30
August 2010 below.

On 14 September 2010, the applicants sent an emtile Deputy Director for
Competition at ESA noting that there had been ptyr® the email of 6 September
2010. The applicants added:

“Norway Post confirmed today that an appeal has Hedged with the EFTA
Court. As you know, DB Schenker has a right tawatee in the case but will need
access to the file in order to exercise that rigfiectively and protect its right to
seek damages from Norway Post. However, [ESA]tilas® handed over a copy
of the file, even though the request was filed ntlosia six weeks ago on 3 August
2010. [ESA] has also failed to offer any reasonscivitould justify the delay, in
contravention of its own Rules of Procedure. DBE®&lr invited [ESA] to discuss
a reasonable extension of the deadline which edpme 7 September 2010, if
[ESA] had encountered unforeseen reasons of dfie§A] never replied to the
invitation.

DB Schenker cannot accept that [ESA] continuedalh the request and infringe
the procedural rights of the company in this matt®e expect that you will release
the file by the close of businessTmursday 16 September 2010, in the form of a
CD-ROM as requested. Your confirmation to thatotffeould be appreciated in
accordance with the principle of good administratio
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The Director of Legal and Executive Affairs at ES@&plied by email on 17
September 2010:

“Thank you for your email concerning your requespfablic access to documents
in the file in this case made on behalf of youerliDB Schenker.

| had hoped that my previous emails to you had ncéehe that the file contains a

very large number of documents and many of thos&atobusiness secrets or
otherwise commercially sensitive information whie tonsequence that it would
not be possible to give you the access you requikin the deadlines that

normally apply.

The rules on access, as you are aware, mean tighgcessary to examine each
of the documents in the file and consider whetlmgr @ the exceptions provided
for in our rules on public access apply.

The following documents were sent to you as soamoasconfidential versions
were available:

- A non-confidential version of [ESA’s] StatemenOdjfections
- Norway Post’s non-confidential reply to [ESA’s] taent of Objections
- A non-confidential version of [ESA’s] decision

- Alist of the documents to which Norway Post wastgd access when the SO
was issued

As to the remainder of the documents in the filsvlich you seek disclosure,
because of their very large number, you have beskedato provide us with
guidance as to which documents in particular yoeks&isclosure in accordance
with Article 6(2) and (3) of our Rules on accessfdgtunately, your response was
not conducive to reaching a fair solution as yosishon receiving all documents
including those to which you already have had asces

Consequently, [ESA] is in the process of examitiiegdocuments and consulting
the authors of the third-party documents in accoi®with Article 4(5) of the
rules. Again, there are many such authors, the dwnis are numerous and thus
time is needed.

Rest assured that we will disclose documents (de@d/ersions) as soon as
practically possible in accordance with our rul&sorder to expedite matters and
in another endeavour to reach a fair solution, lukbbe grateful if you could
confirm that you do not seek access to documeatsith purely administrative in
nature and are devoid of substantive content, sisobixchanges by letter or email
requesting, refusing or granting extensions to diead and such like. | can easily
imagine that such exchanges are completely irrelevar your purposes and
would only serve as a distraction in an actiondamages in a domestic court.
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On 9 November 2010, the applicants sent a lettéred’resident of ESA. In that
letter, they referred to the previous communicatieating to the access request
and noted:

“The decision which [ESA] made on 14 July 2010 distadd that DB Schenker’s
complaint against Norway Post on 24 June 2002,tsighrs earlier, was justified.
As you will recall from our meeting on 4 Septen#38, you expressed regret on
behalf of [ESA] that the investigation had takelom@g time to conclude.

Unfortunately, DB Schenker has again experiencat[tBSA] fails to respond on
time. Since 3 August 2010, the company has triethtmin access to an electronic
copy of the non-confidential version of the filer@inafter ‘the file’), in order to
pursue its significant damages claim against NorWagt, to make effective use
of its right to intervene before the EFTA Courtdao better understand what
caused the investigation to last for so long.

[ESA]’s deadline for surrendering a copy of the @kpired on 7 September 2010
pursuant to Article 7(2) of the Rules of Proceduram turning to you because,
after having waited for more than three monthsstulehave not received a copy
of the file. We have not even received an answenBSA] intends to give the
company access:

[ESA]’s handling of the request for access to iteedver the last three months is
unacceptable and in contravention of the Rulesro€@&dure, established case-law
and the principle of good administration. GiventtfaSA] has ceased to respond
to our correspondence, we have no other choicadtake legal action if [ESA]
persists in infringing the company’s right to aceése file.

| sincerely hope that we can avoid a legal conéliatl that [ESA] now will provide
a copy of the file so that the company can effelstiprotect its lawful rights. | am
confident that you will agree with me that [ESApald not have any interest in
undermining the private enforcement policy which @ommission encourages
against those who commit serious antitrust violaio Timely access to the
evidence is, of course, a cornerstone in that gdlic

On 10 November 2010, the Director of Legal and EHxge Affairs at ESA replied
and noted that:

“On 5 November 2010 | sent you a letter enclosinGCaROM including a
considerable number of documents from Norway Rosihich you are granted
access. You were also sent, on 30 August 201Gafreonfidential versions of
the Decision, of Norway Post’s Reply to the StatgraeObjections and the list of
documents to which Norway Post was granted acceseglthe administrative
procedure. You may rest assured that all of theudwmnts sent to you have been
transmitted to you as soon as non-confidentialivesswere available.
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As my letter of 5 November 2010 makes clear, [ESAlrrently examining all

the remaining documents on the case file and cnguthe many third parties
who sent them and will revert to you as soon as #xamination has been
completed ...".

The letter of 5 November 2010 from ESA to the agapits — which the applicants
claim they did not receive until 11 November 2010centains around 100
documents which were released either partiallynduil to the applicants.

On 6 January 2011, the applicants sent another lgitthe President of ESA.
Attached to that letter was a copy of the firgt lis

“On 31 December 2010, DB Schenker filed its appboafor leave to intervene
before the EFTA Court in the pending case betweswaly post and [ESA]. The
application was served on [ESA], by the Court, afeuary 2011.

DB Schenker has now waited for more than five nsofath[ESA] to process the
request for access to the file which was submdated August 2010. The time-limit
for [ESA] expired on 7 September 2010.

[ESA] has so far only provided a minor part of file. In the list attached to this
letter, the documents that we have received haga hghlighted in dark green
(full access) and light green (partial access). d3e note that the list itself is
incomplete and does not account for documents diecluin the file after 16

December 2008, although [ESA] released the liskaés as on 30 August 2010.
[ESA] was apparently unable to provide an updatedister of the documents
belonging to the file, 18 months later.

As you will recall, all third parties have been tagd to submit non-confidential

versions of their submissions to [ESA] during tloarse of the investigation.

Moreover, the third party correspondence was vettgdousiness secrets when
Norway post was granted access to the file alraad3008. However, [ESA] has

still not granted DB Schenker access to a singlel gparty document. [ESA] has

not even granted access to the initial informatiequests that it sent out in 2003
and which could not possibly contain business ¢edrem the third parties which

it then contacted for the first time.

Moreover, significant parts of the file concernihprway Post have not been
released, even though Norway Post has been reqtoredbmit non-confidential
versions of its submissions during the course efittvestigation. As you will
recall, there is also a general presumption in &aost proceedings that
information older than five years old is no longenfidential.

[ESA] has also ceased to reply to our correspondeifallowing up the request
for access to the file, presumably because them® iacceptable explanation for
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the significant delay. | had hoped that [ESA], néwveless, would resolve the
matter during the two months that have passed dinast contacted you on 9
November 2010. Since that is not the case and mioefudocuments have been
released, | must trouble you with this matter, oagain.

The decision which [ESA] made on 14 July 2010 cowdd that DB Schenker’s
complaint against Norway Post eight years earliasyustified, and that a serious
antitrust violation had been committed. As you vétiall from our meeting on 4
September 2008, you expressed regret on behaE®A[ that the investigation
had taken a long time to conclude. Under differ@ntumstances, such a long
investigation could have caused structural damagdé market, by forcing more
efficient competitors than Norway Post to leaveha face of the unlawful and
exclusionary conduct, absent the backing of a ety strong and committed
group as DB Schenker.

When DB Schenker now seeks timely access to ehé filoes so also to protect
its rights as an antitrust plaintiff in a signifinohdamages action pending before
Oslo [City] Court, to recover its loss from Norwpgst. The claim is derived from
[ESA]’s decision which the EFTA Court is reviewifigne Commission is actively
promoting private antitrust actions, in additionttze significant fines it levies, to
deter antitrust infringements. [ESA] should not g¢aknore lightly on the
consequences of antitrust violations, by not affgmplaintiffs timely access to
evidence in cases relating to the three EFTA Men&tates, under the EEA
Agreement.

I must therefore ask that you take the necessaps<b ensure that DB Schenker
is granted access to the file in time to make #¥fease of its rights, and | hope
we can put this matter at rest without ending up legal conflict:

On 17 February 2011, the applicants sent a thiterléo the President of ESA:

“Reference is made to my letters on 9 November @0d® January 2011, which
have not been answered.

On 15 February 2011, the EFTA Court granted DB $kbe permission to
intervene in support of [ESA] against Norway PoAt.copy of the order is
enclosed. The Court also decided that DB Scherkall seeceive a copy of the
written pleadings by 23 February 2011. These docusnill only include parts
of the file held by [ESA].

DB Schenker has now waited for more than six maimthfESA] to process the
request for access to the file which was made Aodlist 2010. The time-limit for
[ESA] expired on 7 September 2010. As also expilaewlier, this significant

delay is impairing DB Schenker’s right to effeclyveeview the file before its
statement of intervention is submitted to the Court

[ESA] has so far only provided a minor part of tiile and is even withholding
documents which clearly cannot be contested. M@ed¥ESA| has failed to
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provide a complete list showing all documents rtegexd on file. [ESA] had also
ceased to reply to our correspondence, followinghgrequest for access to the
file. Clearly, [ESA] cannot cease to respond torespondence for several months,
without infringing the principle of good administian (maladministration).

DB Schenker must therefore ask again that [ESAjeesits right to timely access
the documents in question and release the remajpamts of the file as soon as
possiblée.

On 18 February 2011, ESA replied by email, prowgdinletter from the Director
of Legal and Executive Affairs, dated the same day:

“Thank you for your letter of 17 February addresge@resident Sanderud.

In your letter you claim that [ESA] has not respeddo your letters of 9 November
2010 and 6 January 2011. You also seek to givartheession that [ESA] has not

granted you access to the documents you requestetias ceased to respond to
your correspondence ‘for several months’.

| responded to your letter dated 9 November 201Ql@rNovember 2010, the
following day. | enclose a copy of that letter.

| responded to your letter of 6 January 2011 oriré6ruary 2011 enclosing a CD-
ROM containing a large number of the documentshamiasked for.

| point out that [ESA] has sent you a considerailenber of documents you have
requested. Those documents were sent to you ond@&£2010, 5 November 2010
and most recently on 16 February 2011.

In order to avoid further difficulties, | would lggateful if you could check your
law firm records and confirm that you are in redegb the documents and letters
sent to you on 30 August 2010, 5 November 2010dv@mber 2010 and 16
February 2011

The applicants replied to ESA’s letter of 18 Febyu2011 by email on the same
day:

“In your letter, received by telefax you state tH&SA] sent a CD-ROM with
documents on 16 February 2011. ...

Your letter leaves some doubt as to whether [E®&]row processed our request
for access to the file of 3 August 2010 — in f8lhce, under the circumstances,
you have not clearly stated otherwise and indicadag time for an additional
delivery, | am led to believe that [ESA] has pramsbour request in full and that
we will find all remaining documents on the CD-R@NCluding a current list
showing all the documents that have been registerétk file). For the avoidance
of doubt, | would appreciate if you could verifyatlthe CD-ROM in transit is
indeed complete.
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Leaving this issue aside, | would express hopeleatnay further our working
relationship on a constructive level

In an email the same day, the Director of Legal Brélcutive Affairs replied:

“Thank you for your message. My letter of 16 Febri2f11 makes it clear that
the bundle of documents that is contained in theREIM does not process your
request in full. Another bundle of documents isi@grepared for you according
to the procedure described in the letter and walldent as soon as possible.

You state that you have received a CD-ROM in ttet fsram [ESA]. Is that the
one sent on 5 November 2010? May | take it thattlgas confirm that you have
received the documents sent to you on that date?

Would you be so kind as to confirm that you hase e¢ceived the documents sent
to you on 30 August 2010, please?

In a final email that day, 18 February 2011, thgliapnts replied:

“Thanks for your swift reply. | actually confirmedmy letter on 6 January 2011
the documents that we received on the CD-ROM wjdalrefer to (a copy of that
annex has been attached to this email for your eni@nce). The letter also
confirms that we did receive the email on 30 Au@@4i0 by referring to the case
list that was transmitted in that email. To my kiexlge, we have not missed out
on any files that [ESA] has sent over but | appaseziyour initiative to verify this
point.

| am greatly worried that we will not have timeraview all relevant parts of the
file before we file our statement of interventiffihe court will probably ask for
the submission by the end of March). Please notiah respect, that we are
pursuing a regular and supportive intervention amidl not seek to duplicate the
arguments that you have already presented. Althauglhave strong held views
on the investigation, which commenced long before tpok office, we will not
seek to bring those before the court. | hope thisat a concern which ha[s]
contributed to the delay in some quarters of [ESXg.you can surmise also from
the different courses taken in other recent casesr@we have crossed paths, we
only take sharp differences public when it servespecific purpose, legally or
politically, and then try to do that carefully.

Could you please forward a copy of your last letteted 16 February 2011, which
| assume contain a list of the documents includethe CD-ROM, as you did the
last time, so that we can get a clearer picturegh& volume and nature of the
unreleased documents on file? | must also botherag@in with my request for a
time estimate for when we can expect the completd fam sure that you can
appreciate the situation from our sifle.
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In the letter of 16 February 2011 from ESA to tpelecants, which was received
by the latter on 22 February 2011, ESA explained¢hal reasons for its treatment
of the third-party documents in the file. The lettencluded:

“While [ESA] fully endorses the initiatives whichveaeen taken in recent years,
in particular by the European Commission, with awito promote action for
damages in relation to competition law infringensg fESA] must at the same time
comply with its obligation to protect commerciadignsitive information. In this
respect, | trust that your client will understaricht [ESA] has to strike a balance
between the sometimes conflicting interests whietagaplay.

The obligatory consultation with all third partiégfore disclosing the documents
they sent to [ESA] during the competition invedimaand the assessment of all
those documents, as provided for in general rulea@cess to documents, is on-
going. However, the first batch of third party dawents to which access can be
granted have now been prepared. These documentdlat®red on a CD-ROM
attached to this letter. A list of these documenenclosed as Annex |.

[ESA] has decided to grant you full access to savarthose documents. They are
all marked access granted. Access is not grantedidouments or part of
documents where [ESA] considers that it is reasontilreseeable that disclosure
of this information would undermine the protectadrthe commercial interests of
other undertakings. [ESA] has also examined whethere is any overriding
interest in the disclosure of the information andrid that not to be the case.

We will revert to you as soon as we have finaltbedporocessing of the remaining
parts of your application for access to documeénts.

Annex | to the letter listed 122 documents. Acaeas granted to 113 documents.

By its letter of 16 August 2011, ESA granted DB &uker access to Norway
Post’s 2004 price list, a presentation of 4 Mar®@£2 by Norway Post to the
Norwegian Mail Order Association, and documentsiigtd from another twelve
third parties.

Additionally, ESA permitted the disclosure of twetters dated 3 January 2002
addressed to Privpak but did not provide themeaatpplicants, assuming that they
were already in DB Schenker’s possession. ESA diesined the applicants access
to the remaining 352 inspection documents.

By the time ESA wrote its letter of 16 August 20tlhad reviewed approximately
1450 documents following the applicant’s originatjuest of 3 August 2010. In
the letter, ESA stated, however, that the remaitimigl party documents were
“still subject to assessment and third party caasioh” and that there were “24
such third parties”. Moreover, it stated that itukb“continue its assessment” of
the applicants’ request for access to documentsewett to them “with further
information in this regard as soon as practicatiggmble”.
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51 By a letter of 8 March 2012, the applicants seraqute-litigation notice on ESA
pursuant to the second paragraph of Article 37 S. letter, refers to “Case No
68736”. However, in the letter itself referencemade to “the request for public
access to documents in Case No 34250 (Norway Pog#R) that DB Schenker
submitted on 3 August 2010". The letter states:

“Based on the information available to the compathe progress and
organization of ESA’s work indicate that the pracéas not been handled with
proper diligence and efficacy:

- For the last seven months, from 16 August 20BLNtarch 2012, ESA has
not been able to process a single document.

During the preceding six months, from 16 Februa®l? to 16 August
2011, ESA initially explained that the time was mhaiused to process
documents seized from Norway Post in 2004, ESAlel@@n 16 August
2011 to deny access to all the 352 documents istiqure The decision has
been contested in Case E-14/11. In the writtengutace before the Court,
ESA has now stated that the documents were negisteeed individually
in the index of the case file, that ESA foundatliardensome to review the
documents individually, that Norway Post had not¢rbasked to submit
individual non-disclosure claims for the same regsand that the public
right to partial access in Article 4(6) RAD must et aside due to the
hardship it would require of ESA and Norway Post pmcess the
documents in accordance with that right.

- This suggests that ESA spent most of the tiom, 116 February 2011 to 16
August 2011, on what it has referred to as a ‘sdcaund’ of third party
correspondence. However, all the third partiesuestion had earlier been
required to submit non-confidential versions ofstnedocuments during the
investigation of Norway Post. Although the partiesd the right to be
consulted again under Article 4(5) RAD in the cahtd the present access
request, it is difficult to see how this work cotdkle six months. This is also
borne out by the low number of documents grantddofupartial non-
disclosure (26 documents), which translates inBodbcuments per month
that might have required more than a routine rowhdorrespondence.

- According to ESA, the initial six months, frolAalyust 2010 to 16 February
2011, were mainly used to process correspondenttetinird parties (the
‘first round’) and Norway Post. However, as notdabae, all the parties
had already submitted non-confidential versionthee documents during
the investigation. Although the parties had thétitp be consulted again
under Article 4(5) RAD in the context of the présaecess request, it is
equally difficult to see how the work in this roucamuld take six months.
This is also borne out by the low number of documgnanted full or
partial non-disclosure (32 documents) during thatd, which translates
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into 4.9 documents per month that might have regumore than a routine
round of correspondence.

- ESA has throughout the process refused to prowidepy of the index of
the file that lists all the documents belonginghe case. The only list that
ESA has provided contains a selected pool of dooteibat represents a
minor part of the complete file. ESA has neverarpld why DB Schenker
should not be allowed to review the index overdbmplete file. Neither
has ESA openly clarified which documents were eecldrom the selected
list.

- DB Schenker understands from the written procediCase E-14/11 and
indirectly from previous correspondence that thewoents not included
on the selected list are all of ESA’s working doeuts; all the documents
seized from Norway Post in 2004 covering more tA@A0 pages; all
correspondence from Norway Post and other thirdtipar after 17
December 2008, including a letter from Norway Ptstformer ESA
president, Mr Per Sanderud, on 13 July 2010.

- This means that the excluded documents may shgwwhy ESA waited
two years before conducting a dawn raid to secwrdence from Norway
Post; the evidence that ESA came into possessiahtbat time and how
the investigation was organized after that; why itheestigation lasted for
eight years; why ESA decided to reduce the finle BiIR 1 million due to
the long investigation while stating that it wad mequired to do so; why
ESA did not take Norway Post’s profit into accounaccordance with its
fining guidelines when the fine was calculated,etsure that the fine
exceeded what Norway Post had unlawfully gained; thk fine was set at
only 3 % of the turnover in a market where Norwagtthad enjoyed a de
facto monopoly for at least six years; whether sk of damages claims
against Norway Post has been taken into accouBSA’s decision making
process; etc.

- Remarkably, ESA has repeatedly criticized DB Bkée for not being
willing to limit its access request to the docunsent the selected list.

DB Schenker takes the view that ESA has failed alodle the request in
accordance with the principle of good administratiovhich is considered a
fundamental right in EU/EEA law, by failing to retgr all documents belonging
to the case in the index of the file; by failingotganize the work in relation to the
access request properly and taking excessive tonpracess the request; by
refusing to indicate when it plans to finalize therk even though it has exceeded
the extended time limit in Article 7(2) RAD; by yiding the company with an
incomplete list of documents covering only a mipant of the file and criticizing
the company for not being willing to limit its asserequest to the documents on
the selected list; by failing to explain openly thecuments that were excluded
from the selected list or provide a complete indesr the case file.
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The company calls on ESA to take a decision aradhining documents that have
not yet been processed under the request that wasiged on 3 August 2010,
within two months of this notice, or face legal action under Article 37 SCA if it
should fail to adopt a position on any of those woents by the expiry of the
statutory time limit.

For obvious reasons, DB Schenker cannot identifgha remaining documents,
but expects a decision on the following documentgpe of documents:

- the index over the documents attached to the H#H&A’'s working
documents;

- any remaining correspondence, including, but noitied to, Norway Post;
third parties; and the Norwegian government;

- any minutes from meetings between ESA and the j@mvgovernment to
discuss the case to the extent that these are owsidered working
documents; any minutes from meetings between twdent of ESA and
Norway Post or the Norwegian government to disthisgase to the extent
that these are not considered working documents;

- all documents from DB Schenker in the redacted ftiray were sent to
Norway Post to protect business secrets and camtfeleinformation; a
letter from Norway Post to ESA on 13 July 2010;

- any other documents not listed in the index offitedout belonging to the
case

ESA is put on notice that DB Schenker could conglue merits for bringing a
damages claim under Articles 46(2) and 39 SCAdssés caused, or augmented
by, a failure to provide timely access, in partenulo documents that can be used
against Norway Post in its pending damages clairar@DB Schenker is relying
on its EU/EEA guaranteed right to seek full comp&ins for its losses.

First contested correspondence

By a letter dated 9 May 2012, notified on 18 Mayrét contested correspondence”
and referenced as “Event No 633455” in Case No 687/3SA responded to the
applicants’ pre-litigation notice. In the letter &£ Stated:

“The Authority is pleased to define its positionyoir letter of 8 March 2012
pursuant to Article 37(2) SCA.

1 Index over the documents attached to thefile

[d] | have already sent to you the list of docunseantthe case from 16
December 2008 to date by email of 5 April 2012 @ Yetter of
11 April 2012 acknowledges. No other documents tranhperiod
exist that belong to the case but are not on tisat On 30 August
2010 your received a complete list of all the doents on the file
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to which NP was granted access when the SO wagdssu
December 2008.

2 Further documentsto which accessis granted.
[e] | am pleased to grant you access to 50 furithiecuments.

[f]  Alist of those documents is attached as anhea this letter. The
documents themselves are all contained on the Qb &wlosed
with this letter.

3 All documents from DB Schenker in redacted form as sent to Norway
Post

[g] | am pleased to grant you access to all of dteeuments in this
category.

[h]  Alist of those documents is attached as arthé&xthis letter.

[ The documents themselves are contained on tH2-ROM
mentioned above enclosed with this letter.

4 Remaining documents

[ Document event no 521704 which figures on ieedent to you on
5 April 2012 has no content and appears as an “Evas a
consequence of some technical mistake. Consequantli
impossible to grant you access to it.

[K] Some of the remaining documents are purelyicédrand have no
substantive content, such as letters merely tratisignidocuments
(already in your possession) to others.

[ Please confirm whether you wish to receive sietters or not.

[m] There are not any minutes on the file from nmggst between ESA
and the Norwegian government. Nor are there anyuteson the
file from meetings between the president of ESANoTtvay Post
or the Norwegian government.

[n]  We have not been able to identify any lettetlumfile from Norway
Post to ESA on 13 July 2010.

[o] The Authority continues to review the remainidgcuments to
which you have requested access, including thos$keeoiist sent to
you on 5 April 2012 and which are not listed in eres 1 and 2, in
order to give you access whenever possible to thaptete
document or in redacted form in compliance with Authority’s
rules on access to documents.”
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Enclosed with the letter were annexes with a fiskaeuments to which access was
granted and a list of all documents from DB Schemkeedacted form as sent to
Norway Post, along with a CD-ROM containing docutsdisted in Annexes 1 or
2.

On 5 September 2012, ESA wrote a letter to theiegmis concerning the
disclosure of the remaining documents referredntparagraph (o) in the first
contested correspondence. The letter of 5 Septer2D&2 states that these
documents included “any remaining correspondencedsan Case No 34250 or
saved in another case but relevant to Case No 34250well as “internal

documents in Case 34250". In the letter ESA alatedtthe following:

“this letter discloses or refuses to disclose al thmaining documents on
or relating to the file concerning the administsagi proceedings against
Norway Post to which your client has requested s€ce

By the letter ESA adopted a position as regardsafipicants’ right to access of
more than 733 documents, along with a list of tltes®iments. The three annexed
lists comprised 51 pages.

Second contested correspondence

By an email of 12 March 2012, the applicants madpexific request for access
to the “index of the file in Case No 68736, whidncerns the applicants’ request
for public access to the documents in Case No 3425the email, the applicants
indicated that the request must be regarded aspaatory step were the matter
to proceed to court under Article 37 SCA followitige pre-litigation notice of 8
March 2012.

By an email of 15 March 2012, ESA replied thatadhfound no document in
existence which was an “index” of the file in trese.

The applicants replied by letter of 19 March 20h3 atated:

“Pursuant to Article 11 RAD, ESA has a legal oblgatto ‘develop good
administrativepractices in order to facilitate the exercise o tight of access
guaranteed by these Rules’. This includes an endaedbutine to
continuously register all correspondence and otteruments belonging to a
specific case. Presumably, ESA has operated obdhkis of such aoutine
since its inception. DB Schenker notes in that redhat all correspondence
from ESA carries a case number and an event numberoutdntherefore
seem likely that altorrespondence and other documents belonging to a
specific case number are registered wideparate event numbers
electronically, and that ESA, at any given timesilgacan provide dist
(index) showing all events registered to a speci@se number, the
originfauthor of eacldocument, the recipient of each document, the dfate
each document as well as the date whach event was registered. This is,
obviously, what DB Schenker is seeking with its@néaccess request.
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Moreover, pursuant to Article 6(2) RAD, ESA alss balegal obligation to
‘assist theapplicant’ if an access request is not sufficiempilgcise, i.a. where
the documents for which listing is sought have been registered under a
different case number or the statement aointent (index) is referred to
internally by a different name, etc.

It should also be noted that ESA’s response tgtheent access request will
be consideredelevant evidence to support a legal action undeticke 37
SCA pursuant to the pre-litigatiamtice that was served on 8 March 2012.
The legality of a decision not to grant accesdhmstatement of content of the
file (index) may also be challenged, as such, inparallel action.
Furthermore, the present response could also beodiniced as evidence
against the hardshigefence that has been submitted by ESA in CasélB-14

On that basis, | would respectfully ask you to ressder the access request
that was submittedn 12 March 2012.

59 The applicants sent ESA a follow-up letter on 2#&he€2012 stating the following:

“Reference is made to DB Schenker’s access requek? dMarch 2012 to the
statement of content of the file (index); to yooraéd on 15 March 2012 stating
that no such document exists; and our letter orMEdch 2012 asking ESA to
reconsider the matter in light of the circumstances

Pursuant to Article 7(1) [RAD 2008], the time lirfor ESA to respond to ordinary
access requests is five working days. ESA has adwnore than 10 working days
to consider the present request.

As explained in our last letter, should ESA mamtdat it is unable to produce
an index showing all documents (events) registeoethe case that has been
ongoing more than 20 months, DB Schenker intendsattoduce that fact as
evidence against the hardship defence that ESAdl@sl on in Case E-14/11 in
the EFTA Court. If the file should be in such disgtrthat ESA is unable to produce
an index that accounts for the documents that lgetonthe case, including the
dates of all its correspondence with Norway PodB, &chenker and other third
parties, that fact would be relevant to the Courdissessment of the alleged
hardship that ESA has relied on to set aside thHaipuight to partial access to
the documents and evidence in question under Adi(8) RAD.

On that basis, | must again ask that ESA eitheffioonthat no index of the file
exists or provide access to that index.

In the event that no index of the file can be pomdl) not even in the form of a
database printout, please note that the companydwmsested public access under
Article 2(1) RAD to ESA’s standard operating proges$ for administering case

files, including the routines for handling incomiagtgoing correspondence,

assigning case numbers, designating event numéiers,
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In a letter of 11 April 2012, the applicants redtied their request to ESA to
produce a statement of content in Case No 6873@1(@tspects of this letter are
addressed in paragraph 64 below). The applicaatisdst

“DB Schenker expects to receive a complete statenfenbntent, i.e. also
describing the origin/author of each document/evesgistered; whether the
document/event is incoming, outgoing or interriaé tlate of each document/event
and the date when it was registered. Unless suobnaplete statement of content
can be provided, ESA is requested to explain whétlas provided a print-out
from its database directly or whether certain inf@ation about the documents,
available in the database, has been edited away fitee statement of content of
the file and, in that case, to provide reasons denying disclosure of that
information’

On 23 May 2012, ESA emailed DB Schenker with aachied letter dated 22 May
2012 (“second contested correspondence” and refedeas “Event No 635333
in Case No 68736).

The letter reads as follows:
“RE: DB Schenker - Access to documents in Case 68736
Your letter of 23 March 2012

[a] Please find attached a list of the documentstboa file in Case 68736
concerning your request for access to the file #as€34250 Norway Post /
Privpak.

[b]  This list was prepared in a timely manner tepend to your request of 23
March 2012. For reasons | cannot account for it legome clear that it
has never reached you.

[c] Please accept my apologies for this.

[d] The list, as you will see, is the list as geasted by the computer without
amendments and changes.

Enclosed with the letter was the following:
[a]  “Annex I List of Documents on file in Case 68736.
Third contested correspondence

In the letter of 11 April 2012 (other aspects o$ ibtter are addressed in paragraph
60 above), the applicants submitted a third acepsest to ESA for access to the
following additional documents:

- “ESA’s internal procedures/instructions for admieigtg case files,
including its routines for registering incoming/going correspondence
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and internal documents; who is authorized to opes&case numbers and
register documents/events on a case; what kindhfofrmation must be
registered about each document/event in ESA’s datgletc.

- ESA’s internal procedures/instructions for handlipublic access requests
under RAD.

- The College decision(s) containing the currenpewerment of the director
of the administration department; the director lo¢ ttompetition and state
aid department; and the director of the legal améeutive departmerit.

On 14 June 2012 the applicants served a pre-iigatotice on ESA as regards
the access request of 11 April 2012. In the letter applicants stated:

“Regrettably, ESA has still not provided the documsought on 11 April 2012 in
the third access request, to the procedural franmrewand the routines for
handling access requests, etc. In light of thewmstances, the company must
therefore assume that the decision it received ®May 2012 constitutes an
implied decision to refuse access to those doclsnent

On that basis, ESA is hereby notified that the amgpntends to contest decision
before the EFTA Court under Article 36 SCA if neersal is made in this matter
before 22 June 2012. In the event that ESA shawdrse its decision after the
application for annulment has been submitted, DiseSker will still ask the EFTA

Court to award costs, see by analogy the ordehefGeneral Court in Case T-
291/10 (Martinv Commission) on 8 April 2011, at 24-27.

On 2 July 2012, ESA emailed DB Schenker with aachitd letter dated 2 July
2012 (“third contested correspondence” referensettaent No 639495” in Case
No 68736).

The letter reads as follows:
“RE: YOUR PRE-LITIGATION NOTICE OF 14 JUNE 2012
[a] Reference is made to your letter of 14 June2201

[b]  Your letter is understood to the effect thatiyeiterate an earlier access
request to:

(1) ‘ESA’sinternal procedures/instructions for admtieisng case files,
including its routines for registering incoming/going
correspondence and internal documents; who is aigbd to
open/close case numbers and register documentsgeorra case;
what kind of information must be registered abouclhe
document/event in ESA’'s database; etc.
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(2) ESA's internal procedures/instructions for handlipgblic access
requests under RAD [the Authority’'s Rules on Pularess to
Documents].

(3) The College decision(s) containing the current ewgrment of the
director of the administration department; the di@ of the
competition and state aid department; and the daeof the legal
and executive department.’

[c] As for the documents requested in points (1d &2) it seems the required
information has already been provided to you byléter from Mr Lewis
of 30 April 2012 (Event No 632494) with enclosusesit to you by e-mail
on 4 May 2012 and regular post on 7 May 2012, apdhe Authority’s
Reply to the Measures of Inquiry prescribed byER&A Court on 29 May
2012 in Case E-14/11 DB Schenker v ESA (Event 84683, forwarded
to you from the EFTA Court Registry by e-mail diuthe 2012, and made
available to you in hard copy at the EFTA Courtsodune 2012.

[d]  As for your point (3) the Authority does notveaspecific College decisions
containing a “current empowerment of the directoof each of its
departments. The Authority’s administrative setgpnot such as to
necessitate this. Accordingly, the Authority hasyeand remains, unable
to provide access to documents under this poigibof request.”

IV Procedure and forms of order sought by the partes

68 By application lodged at the Court on 15 July 2@R,Schenker brought an action
seeking the annulment of three decisions of therakdnt, as notified on 18 May
2012, 23 May 2012 and 2 July 2012, denying acaespdcific documents in ESA
Case No 34250 (Norway Post/Privpak — an antitnisnigement case) and in ESA
Case No 68736 (DB Schenker — a public access reqags concerning the same
antitrust infringement case), and also denying sstethe procedures for handling
public access requests and administering case diteer the RAD 2008.

69 The applicants request the Court to:

(1) Annul the contested decision, as notified to thaliepnts on 18 May
2012, in ESA Case No 68736 (DB Schenker), in s@gait denies
access to:

(1) A complete statement of content in ESA Case No003425
(Norway Post/Privpak);

(i)  Aletter dated or received on 13 July 2010 fromwy Post;

(i)  Minutes from meetings between the defendant, imguits
president, and Norway Post and/or the Norwegian
government;
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(2) Annul the contested decision, as notified to thaliegnts on 23 May
2012, in ESA Case No 68736 (DB Schenker), in s@gait denies
access to a complete statement of content of tbe fda in the same
case;

(3) Annul the contested decision, as notified to thgliegnts on 2 July
2012, in ESA Case No 68736 (DB Schenker), in s@gait denies
access to:

a. The procedures for administering case files, incigdout not
limited to routines for registering incoming/outggi
correspondence and internal documents; who is ai#éd to
open/close case numbers and register documentsgevana
case; what kind of information must be registerédwt each
document/event in the defendant’s database;

b. the procedures for handling public access requasider the
Rules on Access to Documents established by ES8ideblo
407/08/COL on 27 June 2008;

c. the ESA College decisions containing the currerg@merment
of the defendant’s director of the administratie@pdrtment; the
director of the competition and state aid departtnamd the
director of the legal and executive department.

(4) Order the defendant and any interveners to beacusts.

On 20 July 2012, ESA requested an extension tald¢aglline for submitting its
defence. The extension was granted by the Presmte@d4 July 2012 and a new
deadline was set for 3 October 2012.

On 5 September 2012, after the present case hadlbdged and before the
defence was submitted, ESA sent a letter to DB idadreconcerning the rest of
the documents. By this letter, access was grantedrtain documents and denied
for the remainder of the documents in the file. E3dted that the “letter discloses
or refuses to disclose all the remaining documemtsor relating to the file
concerning the administrative proceedings agairmtMdy Post to which [DB
Schenker] requested access”.

On 2 October 2012, the defendant lodged an applicdbr a decision on a
preliminary objection on grounds of inadmissibilgyrsuant to Article 87 of the
Rules of Procedure (“RoP”). ESA requests the Cimurt

(1) Dismiss the application as inadmissible.

(2)  Order the applicants to bear the costs.
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On 7 November 2012, DB Schenker submitted its nespdo the defendant’s
inadmissibility plea pursuant to Article 87(2) R@B Schenker requests the Court
to:

(1) Dismiss the defendant’s inadmissibility pleauasounded; and
(2)  Grant the form of order sought in the applicatifor annulment.

By way of letters of 17 December 2012, the Couforimed the parties that,
pursuant to Article 87(4) RoP, it had decided tserge its decision on the
defendant’s application for a decision on a preiany objection on grounds of
inadmissibility for the final judgment.

On 18 December 2012, ESA requested that it reaeigepy of DB Schenker’s
statement in reply to its plea of inadmissibilifyhe request was granted and the
statement in reply was sent to ESA on the same day.

ESA submitted its defence on 31 January 2013qgliests the Court to:
(1) dismiss the application as inadmissible;
(2) order the applicants to bear the costs.

Or, in the alternative, ESA requests the Court to:

(1) declare that there no longer is any need to adjaiicon the
application as regards decisions allegedly implethe Authority’s
letter of 9 May 2012 (event 633455) to counseltier Applicants
regarding their request for public access to fite 84250;

(2)  dismiss the application for the remainder;

(3) order the applicants to bear the costs.
Or, in the further alternative, ESA requests therCto:

(1) dismiss the application;

(2) order the applicants to bear the costs.

DB Schenker submitted its reply on 5 March 2013B84 submitted its rejoinder
on 26 March 2013. The parties presented oral argtianed answered questions
put to them by the Court at the hearing on 1 JOW/32

Reference is made to the Report for the Hearin@ffuller account of the facts,
the procedure and the pleas and arguments of thiegavhich are mentioned or
discussed hereinafter only in so far as is necg$sathe reasoning of the Court.
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\% Law
Admissibility
Authority granted to the applicants’ lawyer

At the hearing, ESA raised a point concerning ingdihility that it claimed had
only come to its attention after the submissionthe# written pleadings. ESA
contended that counsel for the applicants did obtrst a valid mandate when
initiating proceedings. Noting that a further maedaas submitted, ESA contends
in that regard that a defect can be rectified telfore the expiry of the period for
bringing proceedings. As regards the further madaBA refers to its defences
in Case E-4/1®DB Schenkev ESAand Case E-5/1BB Schenkev ESAwhich
are both pending before the Court. ESA thereforegesals that the application is
inadmissible.

ESA contends, first of all, that the authority sligxgh by the applicants’ lawyer to
prove that he is instructed to act is defectiveedsence, ESA appears to be of the
view that the powers of attorney annexed to thdiegtpn do not satisfy the
requirements laid down by Article 17 of the Statamel Article 33(5)(b) RoP.

In its final intervention at the hearing, DB Schenlsubmitted that ESA had
invoked an entirely new plea in this case withougreoffering the Court a reason
for coming with it belatedly. It asserted that tbeginal power of attorney
submitted was sufficient and that ESA’s interpiietais contrary to Article 33(6)
RoP.

Findings of the Court

The Court recalls that, under Article 33(5)(b) Rtdh application made by a legal
person governed by private law shall be accompabied.. (b) proof that
the authority granted to the applicant’s lawyer Ibasn properly conferred on him
by someone authorized for the purpose”.

If an application does not comply with that reqment, Article 36(6) RoP
provides that the Registrar “shall prescribe aaeable period within which the
applicant is to comply with them whether by puttthg application itself in order
or by producing any of the aboweentioned documents”. According to the same
provision, the Court shall decide whether the -nompliance with these
conditions renders the application formally inadsiike, if the applicant fails to
put the application in order or to produce the neglidocuments within the time
prescribed.

Counsel for the applicants submitted two poweattairney. The first was granted
by Schenker North AB. The second was granted byi@ddr Privpak AB and
Schenker Privpak AS. Both documents are similadyded.

Admittedly, as ESA points out, these powers ofragy refer in particular to Case
E-15/10Posten Norge ESA cited above. However, as is shown especially by the
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use of the words “the right to take such steps ay bme necessary for the
commencement and presentation of the interventicindging (without limitation)
the ... lodging ... of any application or submissionasfy kind” and “at any
hearings in relation to the proceedings”, the pewarattorney explicitly make
clear that they did not concern solely the condfcthe proceedings seeking
annulment of ESA Decision 322/10/COL.

In this regard it must be noted that the presetibmconcerns the applicants’
requests to access the case file in a particulak ESestigation which has
subsequently been the subject of those previousnacin Case E-15/1Bosten
Norgev ESA Case E-14/1DB Schenker,land Case E-7/1PDB Schenker Ii
Moreover, the applicants have repeatedly statéukiin correspondence with ESA
that the objective of the access requests at isstiee present case is to gain
evidence to support their claim in the nationalrt®tor damages, which is alleged
to arise from the same actions of Norway Postwlete at issue in Case E-15/10
Posten Norger ESA

As such, the case is inextricably linked to CaskEsB-0Posten Norger ESA For
those reasons, ESA’s proposition that the auth@itgefective must be rejected.
This action cannot therefore be declared inadmessib such grounds.

Application raising a preliminary objection

In its application raising a preliminary objectid&SA submits that the applicants,
in their existing application for failure to acggistered as Case E-7/12, have
introduced the very correspondence challengedessibns” in the present action
for annulment as evidence of an alleged failur&eBA to define its position on
the applicants’ public access request of 3 Aug0402egarding ESA Case No.
34250.

ESA argues that this overlap bars the applicants firinging a subsequent action
for annulment based on the same facts, while thedction is still pending. In its
view, there is nothing to suggest that an appliednch has seised the Court on a
specific issue with an action for failure to actynia addition to that application,
bring a subsequent action for annulment on the stackal basis regarding
alleged decisions that predate both court apptinati

DB Schenker submits that the plea does not statétt relied on as required by
Article 87(1) RoP and notes that a pleading mustuséiciently clear and precise
to allow the opposing party to prepare a rebuttdl far the Court to give a ruling.
While DB Schenker assumes that ESA pldadgendenst questions whether the
plea is admissible.

DB Schenker submits thas pendengequires three cumulative conditions to be
met: the action must be between the same parties;)st seek the same object;
and it must rely on the same legal basis. Thosein@ments are not met in the
present case. The plea is legally flawed as nettiteesubject matter nor the legal
pleas nor the form of order sought in the presasé@re the same as in the action
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for failure to act and damages (Case E-7/12). Toerethis inadmissibility plea,
even if it is admissible itself, is unfounded, a®ttion 5.2 of the application for
annulment must be held to be admissible.

Findings of the Court

Pursuant to Article 87(1) RoP, an application fodexision on a preliminary
objection or other preliminary plea shall be magalseparate document and must
state,inter alia, the pleas of fact and law relied on.

To that end, the information given must be suffitheclear and precise to enable
the other party to prepare its rebuttal and therowgive a ruling, if appropriate,
without recourse to other information. In orderetwsure legal certainty and the
sound administration of justice, for an action &damissible, the essential facts
and the law on which it is based must be apparent the text of the application
itself, even if only stated briefly, provided théatement is coherent and
comprehensible (see, by analoddgsten Norger ESA cited above, paragraph
111).

On that basis, the Court finds that ESA’s submissiare sufficiently clear and
precise on this point and notes that DB Schenkecbaectly recognised that ESA
has arguetls pendens

If an action is to be declared inadmissible on gdsuof lis pendensthree
conditions must be met: the action must be betws®rame parties, seek the same
object and do so on the basis of the same submsg$ammpare, to this effect,
Joined Cases—R46/08 and ¥332/08Melli Bankv Council[2009] ECR 1+2629,
paragraph 34 and case law cited).

In this instance, it is apparent that the partrestiae same in both Case E-70B
Schenker Iand the present proceedingsDB Schenker |Ithe applicants sought
a declaration that ESA had infringed the first gaaph of Article 37 SCA by
failing to define its position on the request tipplacants submitted on 3 August
2010 for access to the complete file in ESA Cas&Mzb0.

However, in its judgment of 9 July 2013MmB Schenker |Iithe Court found that
there was no need to adjudicate, as the actioéeaime devoid of purpose.

In principle, the conditions for the admissibility an action must be fulfilled at
the time when the action is brought (see, for campa, Joined Cases C-61/96,
C-132/97, C-45/98, C-27/99, C-81/00 and C-228phinv Council[2002] ECR
[-3439, paragraph 23). However, inadmissibility dnege oflis pendenscannot
apply where the Court has not ruled on the mefitgsamilar action.

In this regard, the Court notes that inadmissipbicause dfs pendenss, in fact,
designed to prevent identical actions from beingneixed twice. This should,
among other things, prevent contradictory decisioms being made. However,
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there is no longer any risk of that where the Cbas found that an earlier action
has become devoid of purpose.

Accordingly, the applicants’ action cannot be helddmissible because &6
pendens

The contested correspondences

In the present case, DB Schenker effectively sdekpartial annulment of three
alleged ESA decisions, as notified on 18 May 2@B2ylay 2012, and 2 July 2012,
denying access to specific documents in ESA Case 3M250 (Norway
Post/Privpak — an antitrust infringement case) mnBSA Case No 68736 (DB
Schenker — a public access request case conceheiggtitrust infringement case
above), and also denying access to the procedorekandling public access
requests and administering case files. It is apmatgpto address those contested
correspondences in turn.

First contested correspondence

Statement of content

ESA denies that the first contested correspondermastitutes a decision
challengeable under the second paragraph of Ar86I&CA. In addition, ESA
submits that, whatever interest, if any, DB Schemkay have had at the time the
present case was lodged, its interest came to dnagrthe latest, when ESA
concluded the relevant administrative procedura letter of 5 September 2012,
addressing a comprehensive and conclusive posidiome applicants in writing.
This letter entails an express decision on the sscoequest and supersedes any
refusal that is allegedly implicit in the first deisted correspondence.

The applicants argue that, by the first contestedespondence, ESA refused to
disclose a complete statement of content of tleeifilESA Case No 34250, and
thereby infringed Article 2(1) RAD 2008 and Articl6 SCA. To that end, the
applicants submit that the lists to which they hagen granted access by ESA’s
letters of 30 August 2010 and 5 April 2012 do regiresent a complete statement
of the file.

Findings of the Court

It must be recalled that, in their letters of 2 ahdugust 2010, the applicants
originally requested access to the entire caseirfilESA Case No 34250. The
applicants did not specifically request accesslist af the documents in the case.
However, in a letter of 30 August 2010, ESA fureidihe applicants with a 33-
page list of the documents to which Norway Post grasmted access during the
administrative procedure.
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In its letter of 5 November 2010, ESA provided #pplicants with two annexes
listing documents concerning the correspondencedest ESA and Norway Post
during the administrative procedure in ESA’s inigeion. In the letter, the
applicants were notified that ESA was in the preagfsexamining the remainder
of the documents on the case file and that ESA evmeitert to them as soon as the
examination had been completed.

In their letter of 17 February 2011 to the Presideh ESA, the applicants
complained that they had not been provided witlhmpmete list showing all the
documents registered on file. By a letter of 16rbBaby 2011, however, ESA took
a decision regarding the applicants’ right to ascEA3 documents, sending a 14-
page list setting out the documents in questidhéapplicants. In the letter, ESA
specifically mentioned that it was in the procelssxamining the remainder of the
documents on the case file and that it would reteettte applicants as soon as this
examination had been completed.

However, it does not emerge from the case file thatapplicants specifically
requested access to the statement of content in E&% No 34250 or other
documents at issue in these proceedings prioreio firmal pre-litigation notice

of 8 March 2012. By that notice, the applicantdezthbn ESA to take a decision
on “the following documents or type of documenggiecifying in that regard “the
index over the documents attached to the file”,AEESvorking documents”, “any

remaining correspondence, including, but not lichiteNorway Post; third parties;
and the Norwegian Government”, “any minutes fronetimgs between ESA and
the Norwegian Government to discuss the case t@xhent that these are not
considered working documents” and “any minutes fnmeetings between the
President of ESA and Norway Post or the NorwegiameBhment to discuss the

case to the extent that these are not considerddngalocuments”.

On 5 April 2012, ESA sent a letter to the applisarat which ESA attached an
updated list starting from the date of the Statdroé@bjections in relation to the
documents in ESA Case No 34250.

In its response by letter of 9 May 2012 to the mpyits’ pre-litigation notice, i.e.
the first contested correspondence, ESA expretatigdsthat in its email of 5 April
2012 it had sent an updated list of the documenthe case starting from 16
December 2008. Furthermore, ESA explicitly stateat ho other document from
that period existed that belonged to the case lag mot on that list, and, in
addition, that on 30 August 2010 the applicantsreadived a complete list of all
the documents on the file to which Norway Post @emnted access when the
Statement of Objections was issued in December.2008

Attached to the first contested correspondence imey@annexes, of which the first
listed “[flurther documents to which access [wasjrded”, and the second listed
“[a]ll documents from DB Schenker in redacted famsent to Norway Post”.

ESA then explicitly stated in its letter that itntimued to “review the remaining
documents to which [the applicants had] requestedss, including those on the
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list sent to [them] on 5 April 2012 and which ax hsted in annexes 1 and 2, in
order to give [them] access whenever possible ¢octhmplete document or in
redacted form in compliance with [ESA’s] rules atass to documents”.

ESA decisions taken upon the basis of the RAD 2@@8gusticiable pursuant to
the Court’s normal power of review laid down in k¢ 36 SCA in accordance
with the principle of effective judicial protectiqeeeDB Schenker,Icited above,
paragraph 123 and case law cited).

Pursuant to the second paragraph of Article 36 S€¥, natural or legal person
may, under the same conditions as an EFTA Stagttute proceedings before the
Court against an ESA decision addressed to thaopeor against a decision
addressed to another person, if it is of directiadd/idual concern to the former.

First, only measures the legal effects of which laireling on and capable of
affecting the interests of the applicant, by bnrggabout a distinct change in his
legal position, may be the subject of an actionaimnulment (seBB Schenker,|
cited above, paragraph 80 and case law cited).

Second, in order to ascertain whether a measurdedhe subject of an action
under Article 36 SCA, it is necessary to look ®dtibstance, rather than the form
in which it is presented (s&B Schenker,Icited above, paragraphs 80 to 81 and
case law cited). In addition, in order to classifyneasure, it is necessary to look
to the intention of those who drafted it (see JdiGases E-4/12 and E-5/Résdal
Touring and Konkurrenten.no ESA order of 7 October 2013, not yet reported,
paragraph 106 and case law cited). In that reglaidin principle those measures
which definitively determine ESA’s position upon ethconclusion of an
administrative procedure, and which are intenddaiatce legal effects capable of
affecting the interests of the complainant, whicka apen to challenge and not
intermediate measures whose purpose is to prepatbd definitive decision, or
measures which are mere confirmation of an earfieasure which was not
challenged within the prescribed period (Beedal Touring and Konkurrenten.no
v ESA cited above, paragraph 106 and case law cited).

However, in addition to the requirement that theasuge be a challengeable act,
an action for annulment brought by a natural oalggerson is admissible only in
so far as that person has an interest in the aramilaf the contested measure. An
applicant’s interest in bringing proceedings mirsthe light of the purpose of the
action, exist at the stage of lodging the acti@iljnig which the action will be
inadmissible. Furthermore, the interest in bringdngceedings must continue until
the final decision, failing which there will be nmeed to adjudicate, which
presupposes that the action must be likely, if essful, to procure an advantage
for the party bringing it. If an applicant’s intstein bringing proceedings
disappears in the course of proceedings, a decwfidhe Court on the merits
cannot bring him any benefit (s€sdal Touring and Konkurrenten.noESA
cited above, paragraph 133 and case law cited).
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On 5 September 2012, ESA wrote a letter to thei@gpis. The letter concerned
the disclosure of the remaining documents it héerred to in the first contested
correspondence in paragraph (o). The letter statsthese documents include
“any remaining correspondence saved in Case NoBdRSaved in another case
but relevant to Case No 34250”, as well as “intedmcuments in Case 34250".
ESA also wrote the following:

“[T]his letter discloses or refuses to disclosetht remaining documents
on or relating to the file concerning the adminadive proceedings against
Norway Post to which your client has requested sste

In its letter of 5 September 2012, ESA adoptedsitiom as regards the applicants’
right to access more than 600 documents, furnisthegn with a list of those
documents. The three annexed lists comprised 5dspag

By its letter of 5 September 2012, ESA has effetyiveplaced with an express
refusal any implied refusal included in its lettdr9 May 2012 concerning the

statements of content. If an implied decision Haeed by an express decision, an
action against the implied decision becomes dewbplrpose.

Where an applicant’s interest in bringing procegdidisappears in the course of
proceedings, an applicant may retain an interestaiming the annulment of an
ESA decision in order to prevent its alleged unlanéss from recurring in the
future. However, that interest can only exist & #lleged unlawfulness is liable to
recur in the future regardless of the circumstamédbe case which gave rise to
the action brought by the applicant ($isdal Touring and Konkurrenten.no
ESA cited above, paragraphs 134 and 135). Howevait, ¢lception is not
applicable when the implied decision has been seped by an express decision.
In such a case it is always possible to contestxipeess decision.

Furthermore, if the contested decision is replacete course of the proceedings
by a decision with the same subject-matter, thaitrbe regarded as a new factor
enabling the applicant to amend his pleadings @umsto Article 37(2) RoP in
order to challenge the new decision (compare, itiquéar, Case 14/8Alpha Steel

v Commissiorj1982] ECR 749, paragraph 8, and Case 103t8&lwerke Peine-
Salzgitter v Commission[1988] ECR 4131, paragraph 11). However, the
applicants have not put forward a new plea to engt ESA’s express decision of
5 September 2012.

It must therefore be held that there is no longgrrzeed to adjudicate in the case
in so far as it is directed against the statemeobntent of the file. The applicants
no longer have an interest in bringing proceeduigdlenging the first contested
correspondence in this respect as, to this extemtaction is devoid of purpose.

Letter dated or received on 13 July 2010 from NgrRast
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The applicants have sought the annulment of teedontested correspondence in
so far as it denies access to a letter dated ervet on 13 July 2010 from Norway
Post.

According to the applicants, ESA does not claint tha letter from Norway Post
does not exist; only that it has not been abledeniify it. Consequently, the
applicants submit that the first contested corredpace infringes the right of
access in Article 2(1) RAD 2008, which extendsviryue of Article 2(3) RAD
2008, to all documents in ESA’s possession, irhs of its activity.

Furthermore, the applicants argue that the reaganithe letter falls short of the
requirements of Article 16 SCA, as ESA had prevua an email of 30 August
2010, confirmed that the document existed and ledbéi as “the only document
of evidential value” after its administrative hewyi

The applicants contend that the first contestedespondence deprives them and
the Court of any meaningful opportunity to verifhe@ther the document must be
considered lost or whether ESA, for some reasoas admt want to disclose it,
without having any legal basis not to disclose it.

ESA asserts that the application for annulment lshioeldismissed as inadmissible
in relation to the alleged refusal to disclose dleged letter of 13 July 2010. In
any event, the applicants lack legal interest and standing.

ESA submits that the document at issue was regdtby ESA as Event No

534500 in ESA Case No 34250. It is a letter of Al 2009, to which, in a non-

confidential version, ESA granted DB Schenker papublic access in November
2010. While there was confusion regarding the pé#lre document, the letter was
readily identifiable from ESA’s email of 30 Augu2010, which included the

letter’s internal “event” number.

Therefore, in ESA’s view, the application shoulddiemissed as inadmissible in
so far as the applicants seek the annulment oflegea refusal to disclose an
alleged letter of 13 July 2010 from Norway Posticei no challengeable refusal
decision to that effect exists, and, moreover aggicants lack standing to assert
that ESA has fully refused DB Schenker public asdesEvent No 524500.

Findings of the Court

As regards the applicants’ assertion that ESA éased to disclose a letter dated
13 July 2010 from Norway Post, the first contestedtespondence merely states
that “[w]e have not been able to identify any letta the file from Norway Post
to ESA on 13 July 2010".

ESA has contended that the applicants lack intémedtallenging this part of the
contested correspondence since they have alreaydranted partial access to
the document at issue (Event No 524500). ESA acletdwyes that, in its email to
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the applicants of 30 August 2010, the letter of ey Post to ESA registered as
Event No 524500 was erroneously dated 13 July 2@0t0not 13 July 2009.

In its correspondence with ESA, DB Schenker hasested whether the letter in
guestion was identifiable. However, it has not estdd the veracity of ESA’s
claim that it has, in fact, already been grantatigdaccess to the letter in question.

While in ESA’s email to the applicants of 30 Aug@6tl0 Event No 524500 was
erroneously dated, the document in question wadadh transmitted to DB
Schenker by CD-ROM as part of Annex Il to ESA’ddetof 5 November 2010.
Annex Il to that letter details Event No 524500Bev til ESA — oppfalgning fra
hgringen.pdf’ dated “14/07/2009” and notes: “Paréiecess granted. Sensitive
business information remains confidential”.

According to Article 1 RAD 2008 and recital 2 iretbreamble to the RAD 2008,
the rules on access to documents are intendedtoeethe highest degree possible
of openness and transparency at ESA with a viewsttengthening its
accountability and legitimacy (sd2B Schenker,Icited above, paragraph 159).
Moreover, Article 6(1) RAD 2008 specifically prowsd that an applicant is not
obliged to state reasons in an application seekotgss to documents.

A person who is refused access either wholly opant to a document has an
interest in the annulment of the refusal by virtafehaving requested access.
However, in the light of the purpose of the actiam, applicant’s interest in

bringing proceedings must exist at the stage djilggithe action. Otherwise, the
action will be inadmissible (see paragraph 118 ahov

Nevertheless, without calling into question thdledtcase law referred to above
in paragraph 118, account must also be taken datit¢hat, in adopting the RAD
2008, ESA was conscious of the difficulty in idéyiig documents which arises,
first and foremost, for individuals seeking infortoa. In most cases, they do not
know which documents contain the information andsirtherefore rely on the
administrative authorities which hold the documentd thus the information also
(compare Case T-436/@ufour v European Central BanR011] ECR 1I-7727,
paragraph 29).

Thus, the wording of Article 6(2) RAD 2008, witlsitise of the verbs “ask” and
“assist”, appears to indicate that whenever ESAenters a lack of clarity in an
application for access, for whatever reason, ittragsatact the applicant in order
to define the documents sought as well as posSibke provision is one which, in
the field of public access to documents, formaihbedies the principle of sound
administration. The duty to assist is thereforedamental to ensuring the
effectiveness of the right of access defined byRA® 2008 (compar®ufour v
European Central Bankited above, paragraph 30).

Therefore, ESA may not at the outset reject aniegin for access on the ground
that the document to which it refers does not efstthe contrary, it must in such
a case ask the applicant to clarify his requessyant to Article 6(2) RAD 2008,
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and assist him to that end, in particular by intingato him the documents which

it does hold that are similar to those referredntthe application for access or

which are likely to contain some or all of the infation which he seeks. It is only

when, despite such clarification, the applicantsi®s in requesting access to a
non-existent document that ESA is entitled to rieflee application for access on

the ground that the subject-matter of that appbcatioes not exist (compare

Dufour v European Central Bankited above, paragraph 31).

Since the letter referred to in the first contestedrespondence is, in fact, a
document to which the applicants have been givehapaccess without them

having claimed access to the remainder, they haviegal interest in obtaining

the annulment of a decision allegedly contained the first contested

correspondence, in so far as it relates to a terlelated or received on 13 July
2010 from Norway Post".

In view of the foregoing, the applicants’ applicatifor the annulment of the first
contested correspondence is inadmissible in sadf#rrelates to “a letter dated or
received on 13 July 2010 from Norway Post”.

Minutes from meetings between ESA, including issident, and Norway Post
and/or the Norwegian Government

As regards whether and, if so, to what extent E&# refused access to minutes
from meetings between the defendant, includindPressident, and Norway Post
and/or the Norwegian Government, the applicantsnsuihat the statement in the
contested decision is remarkable in the sensd& thaggests that ESA has not made
a single note, on paper or electronically, from ahis meetings, during an eight-
year period of investigating Norway Post. They eot that, on this point, the
contested correspondence infringes the obligabostdte reasons, in particular
because ESA has failed to respond clearly to tiradbpre-litigation notice.

As regards “certain minutes of meetings” referredin the first contested
correspondence, ESA asserts that, from its indindhat no such documents exist,
DB Schenker simply infers an implicit refusal toagt access, presupposing,
contrary to ESA’s indication, that such documents iddeed exist at ESA.
However, given the absence of a challengeable idaciESA contends that the
application should be dismissed as inadmissibsmifar as the applicants seek the
annulment of an alleged refusal to disclose anytesof meetings between ESA
and Norway Post, and/or the Norwegian Government.

Findings of the Court

Where a decision amounts to a rejection, it musajgaraised in the light of the
nature of the request to which it constituted dyrep

Thus, in order to establish whether that part efftrst contested correspondence
that concerns the minutes from meetings between &8ANorway Post and/or
the Norwegian Government contains an implicit regec of the applicants’
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request to gain access to it, the Court must agpgiain the light of the requests
submitted by the applicants to ESA and the rul@diegble to the handling of such
requests.

The applicants’ request for access to the minusssladged under the provisions
of the RAD 2008. In that regard, it should be ofedy first, that, pursuant to
Article 2(3) RAD 2008, the scope of RAD 2008 extgmaily to “documents” held
by ESA. That is to say, it extends to “documentsaalr up or received by it and in
its possession”. The notion of “document” as defiie Article 3(a) RAD 2008
extends to any content whatever its medium (writtgnpaper or stored in
electronic form or as a sound, visual or audioviseeording) concerning a matter
relating to the policies, activities and decisidaling within ESA’s sphere of
responsibility.

Second, case law provides that a document musstsegiiished from the concept
of information. The public’s right under RAD 2008wers documents and not
information in the wider meaning of the word an@sloot require the institutions
to reply to any request for information from anindual (compare, by analogy,
Case T-106/9%eyerv Commissiorf1999] ECR 11-3273, paragraphs 35 and 36,
and Case T-264/0/WF European Policy ProgrammeCouncil[2007] ECR II-
911, paragraph 76).

In the present case, ESA has unequivocally staitdn ESA Case No 34250 no
minutes or other documents exist with the contestdbed.

The Court notes that a presumption of legalityciés to any ESA statement
relating to the nonexistence of documents requeStedsequently, a presumption
of veracity also attaches to such a statement. Thahowever, a simple
presumption which the applicant may rebut in any g adducing relevant and
consistent evidence (compare Case T-380&rézakisy Commissiorj2008] ECR
[I-11*, paragraph 155).

In the present case the applicants have not addamcgdelevant or consistent
evidence to rebut this simple presumption.

Nonetheless, it would be contrary to the princgfieransparency laid down in the
rules on access to documents for ESA to rely orfdhethat documents do not
exist in order to avoid the application of the mulalthough ESA has a degree of
discretion when establishing the level of documigartarequired for its operations,
ESA must take into accoummter alia, the general public interest in gaining access
to documents. If ESA is found to have failed tovdrg and retain documentation
to an extent that may render the public right toeas to documents nugatory, ESA
may be required, depending on the circumstancesdraov up and retain
documentation relating to its activities (compavettiat effectWWF European
Policy Programmes Council cited above, paragraph 61).

The applicants have not demonstrated that ESAisreent, that the minutes of its
meetings with Norway Post and/or the Norwegian Gowveent did not exist in the
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form of a document that could be disseminatedjasrirect. Accordingly, ESA’s
statement does not amount to a denial of accessldaument within the meaning
of RAD 2008 that may be the subject of an actianafionulment. This does not
exclude that a statement such as at issue in thhentuproceedings may be
challenged under Article 37 SCA.

In this regard, the Court notes that the legalasitun is different in the EU under
Regulation (EC) No 1049/2001, where a similar denidy the Commission
amounts to a refusal to grant access which mayhb#enged in an action for
annulment under the fourth paragraph of Article Z&EU (see Case T-392/07
Strackv Commissionjudgment of 15 January 2013, not yet reportedagraphs
79 to 83). However, this must be seen in lighthef procedure under Article 8(3)
of Regulation No 1049/2001, where also silenceherpart of an EU institution is
deemed to be a negative decision. Conversely, &2 FO08 do not contain any
clear rules that are capable of qualifying inactmproduce a document as action.
Therefore, under the RAD 2008, a decision not tedhaver a document on the
basis that it does not exist, does not produce gai effects.

Accordingly, the action against the first contestsmlrespondence must be
dismissed as inadmissible to the extent that iteoms the annulment of the alleged
decision of 18 May 2012 in ESA Case No 68736 (DBe&bder) in so far as it does
not grant access to minutes from meetings betwleerdéfendant, including its

president, and Norway Post and/or the NorwegianeGuouent.

Second contested correspondence

DB Schenker asserts that ESA has refused to des@osomplete statement of

content of ESA Case No 68736 (DB Schenker), the casnber assigned to its

access to documents request of 3 August 2010, vidhackeparate case concerning
the applicants’ request to access the documeriESMCase No 34250.

In this regard, the applicants submit that a failto include the dates of ESA’s
correspondence in the list and to describe comdigtéhe “origin/author of each
document/event listed, as well as whether the decw@vent is
incoming/outgoing or internal; and the dates onhedocument/event (which
comes in addition to the dates referred to aboweacerning the time when
correspondence and other events have been redisiarthe file)” constitutes a
violation of Article 2(1) RAD 2008, a violation @he obligation to state reasons
under Article 16 SCA and a misuse of powers.

ESA contends that the applicants have simply ietefrom the list sent to counsel,
attached to the second contested correspondeat&3tA implicitly refused them

access. Having regard to the requirements impog@ditizle 36 SCA, ESA argues
that an inference cannot replace the substantiafiovhy the disclosure of “less”

than expected or the quantity to which the appteataim to be entitled implies
an implicit measure binding upon the applicantslmnging their legal position.

ESA submits that, in the absence of any explidiigal, all that receiving “less”

means is that documents of the kind requested tevactonot been released.
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In ESA’s view, in the absence of a challengeabl@siten, the application should
be dismissed as inadmissible in so far as the @b seek the annulment of an
alleged refusal to disclose a “complete statemémbatent” of the file in ESA
Case No 68736.

Findings of the Court

As regards the second contested correspondenceatties essentially dispute
whether, by not including in a list of documentwealed to the second contested
correspondence information on the dates of andasitif documents and whether
those documents are outgoing, incoming or intef&3I\ has implicitly rejected
the applicants’ request for a document under th& RA08 and thus taken a
decision that is challengeable under the secorapaph of Article 36 SCA.

At the hearing of 1 July 2013, ESA submitted tlaathe time the applicants filed
their request for a statement of content, it dithawve in its possession a document
listing the files in ESA Case No 68736. AccordilmgBSA, this entailed that it
needed to generate such lists from its interna¢ casnagement each time it was
asked to provide such a list. However, when sustls livere generated, the dates
automatically attributed to individual documenttdid were not the dates found in
the documents in question, but other dates, whoalesimes only signified when
the document was opened or printed, without beingliied at all. Moreover,
some of the dates generated in this way had ndiaeléo the content of the
documents at all, but only indicated that the sysied been unable to attribute a
date to document, by, for instance, attributingdhé&e 1 January 1753 to certain
documents.

According to ESA, it decided for these reasons, ianorder to avoid giving out
misleading information, to remove the dates attaduo the documents included
in the statement of content before it providedligteto the applicants.

It is necessary to examine whether the contestegsmondence constitutes a
decision that is challengeable pursuant to ArB8e&SCA. Only measures the legal
effects of which are binding on, and capable ot@fhg the interests of the
applicant by bringing about a distinct change is leigal position may be the
subject of an action for annulment (see paragrafbsand 117 above).

In this regard, it must be recalled, as noted mragaaph 148 of this order, that the
right to access under Article 2(1) RAD 2008 exteadly to “documents” within
the meaning of Article 3(1) RAD 2008 and not tooimhation within the wider
meaning of the word. Although the concept of “doeutf, within the meaning of
the RAD, is defined in Article 3(1) RAD as “any dent whatever its medium?”, it
follows from Article 6(1) RAD that ESA is only olgled to examine applications
for access that are made in a sufficiently preciaaner to enable ESA to identify
the document.
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Accordingly, Article 6(1) RAD 2008 is based on ti@sumption that it must be
possible for an applicant in its request to desctlie content in a sufficiently
precise manner for ESA to be able to identify it.

For that purpose, however, certain information nbxgsinade available. According
to the provisions of the RAD 2008, information nisgcome available as a result
of (1) ESA assisting the applicant in clarifying gpplication, in accordance with
Article 6(2) RAD 2008, (2) ESA conferring with tlaplicant informally, in the
event of an application relating to a very longulment or to a very large number
of documents, with a view to finding a fair solutjar (3) the applicant himself
having recourse to the public register that ESfeegiired to establish pursuant to
Article 9 RAD 2008.

However, a failure by ESA to provide informationncerning a statement of
content may bring about a distinct change in th@iegnts’ legal position only if
the alleged deficiencies are of such a naturetttegt are capable of preventing an
applicant from identifying documents in the case ér from rebutting the general
presumption, if invoked by ESA.

As regards the statement of content provided by ES#e applicants in the

second contested correspondence, a document wladhbken specifically

generated by ESA subsequent to the applicants’estcpf 12 March 2012, the

Court finds that the fact ESA did not provide tipplecants with the information

on the dates for its correspondence and other listead was not in itself capable
of precluding the applicants from identifying thecdments in the file of this

particular case that they might have wished to @sjaccess to and thus from
exercising their rights to public access underRA® 2008. The same applies as
regards the lack of information on authors, and thwse the documents are
outgoing, incoming or internal.

The second contested correspondence is thus neaaune that is challengeable
under the second paragraph of Article 36 SCA. Tioeeegin view of the foregoing,
the applicants’ application for the annulment ofe tlsecond contested
correspondence is inadmissible.

Third contested correspondence

In the third contested correspondence three paxs been challenged: (1) ESA’s
procedures for administering case files; (2) ES#scedures for handling public
access requests; and (3) the ESA College decistonsaining the current

empowerment of its directors.

As regards parts (1) and (2), the applicants haem lgiven access to the relevant
documents in Annex 6 to ESA’s plea of inadmisdipipursuant to Article 87(1)
RoP. Thus, the applicants no longer have any lagalest in bringing the
proceedings.
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As noted above, an applicant may neverthelessratainterest in claiming the
annulment of an act in order to prevent its allegel@wfulness from recurring in
the future (seeRisdal Touring and Konkurrenten.ne ESA cited above,
paragraphs 134 and 135). The documents in questeéospecific and unlike other
categories of documents such as, for example, aisppedocuments. It is therefore
unlikely that the alleged unlawfulness is liable¢our in the future.

It must therefore be held that the action has becdevoid of purpose as regards
parts (1) and (2) of the third contested correspand. Consequently there is no
need to adjudicate on the substance. Neithemnscéssary for the Court to assess
whether there are other absolute bars to procegdisigegards parts (1) and (2) of
the third contested correspondence, in particulatiaer it is to be regarded as a
challengeable act pursuant to the second paragiaftticle 36 SCA.

As regards part (3), ESA has consistently statadl ithdoes not have specific
College decisions for each of its departments doinmigr a current empowerment
of the director.

A presumption of legality attaches to any statem@antESA relating to the
nonexistence of documents requested and, therksloya presumption of veracity.
Moreover, an applicant may rebut such a simpleysnggion in any way by
relevant and consistent evidence (see paragrapbhdd@®).

In the present case, the applicants have challeB§&ds statements in the third
contested correspondence indicating that therenatdisng irregular about the lack
of any ESA College decisions empowering its direstan the basis that ESA’s
administrative setup was not such as to necessiieteln their reply to ESA’s
defence, the applicants submit that these statsnagatfalse, referring to an ESA
College decision of 11 May 2011 on authorisingrdesentation of ESA in legal
proceedings (Annex A 55).

The evidence adduced by the applicants does nat tledpresumption of veracity.
An authorisation for court proceedings relates A external representation
before the Court and the Court of Justice of theopean Union. This must be
distinguished from the empowerment of a directoiclwtconcerns only internal
matters of ESA.

Accordingly, it follows that the applicants havet rademonstrated that ESA’s

statement to the effect that it did not have in ptssession any documents
concerning decisions containing the current empoweet of its directors amounts

to a denial of access to a document under the R@IB Zhat may be the subject
of an action for annulment under Article 36 SCA. iated in paragraph 153 of

this judgment, this does not exclude that a staténwethe effect that ESA does
not have in its possession certain documents mahakenged under Article 37

SCA. The Court recalls that the legal situatiorthie EU under Regulation No

1049/2001, where also silence on the part of anristitution is deemed to be a
negative decision, has to be distinguished fronsttuation under RAD 2008. The

latter does not contain any such rules.
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Accordingly, the action against part (3) of theditontested correspondence must
be dismissed as inadmissible, in so far as it aoisc&SA College decisions
containing the current empowerment of ESA’s direxto

Based on all of the above, the Court concludesttiefction with regard to the
third contested correspondence must be dismissdeévasd of purpose in so far
as it concerns ESA'’s procedures for administerasgdiles and its procedures for
handling public access requests, and that it meigtig¥missed as inadmissible in
so far as it concerns ESA College decisions comgithe current empowerment
of its directors.

VI Costs

Under Article 66(2) of the Rules of Procedure, thesuccessful party shall be
ordered to pay the costs if they have been appiied the successful party’s

pleadings. Since the defendant has requestedhinaipplicants be ordered to pay
the costs and the latter have been unsuccesséyl,ntlust be ordered to pay the
costs.
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grounds,

THE COURT

Finds that there is no need to adjudicate on the &on directed

towards ESA’s letter of 9 May 2012 as notified on & May 2012
(Event No 633455) to the extent that it concerns eess to a
statement of content in ESA Case No 34250.

Dismisses as inadmissible the action directed towds ESA’s letter
of 9 May 2012 as notified on 18 May 2012 (Event N883455) to the
extent that it concerns access to “a letter datedraeceived on 13
July 2010 from Norway Post” and “minutes from meetngs between
ESA, including its president, and Norway Post andfio the

Norwegian Government”.

Dismisses as inadmissible the action directed towds ESA’s letter
of 22 May 2012 as notified on 23 May 2012.

Finds that there is no need to adjudicate on the &on directed

towards ESA'’s letter dated 2 July 2012 as notifiedn 2 July 2012
(Event No 639495) to the extent that it concerns BSs procedures
for administering case files or ESA'’s procedures fchandling public

access requests.

Dismisses as inadmissible the action directed towds ESA’s letter
dated 2 July 2012 as notified on 2 July 2012 (Eveilo 639495) to
the extent that it concerns access to ESA Collegeedsions
containing the current empowerment of its directors

Orders the applicants to bear the costs of the prezdings.

rl Baudenbacher Per Christiansen Pall Hreinsson

Delivered in open court in Luxembourg on 12 May 4201

Gunnar Selvik Carl Baudenbacher

Registrar

President



