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REPORT FOR THE HEARING

in Case E-3/23

REQUEST to the Court under Article 34 of the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of Justice by the National
Insurance Court (Trygderetten), in the case between

A
and
Arbeids- og velferdsdirektoratet (Norwegian Labour and Welfare Directorate),

concerning the interpretation of Article 58 of Regulation (EC) No 883/2004 of the
European Parliament and of the Council of 29 April 2004 on the coordination of social
security systems.

I Introduction

1. By letter of 16 May 2023, registered at the Court on 23 May 2023, the National
Insurance Court (Trygderetten) made a request for an advisory opinion in the case
pending before it between A and the Norwegian Labour and Welfare Directorate
(Arbeids- og velferdsdirektoratet).

2. The case referred concerns the calculation of invalidity benefits in circumstances
in which an EEA national has resided in an EEA State other than his home State before
returning to his home State. At issue is whether there is a minimum benefit within the
meaning of Article 58 of Regulation (EC) No 883/2004 of the European Parliament of
the Council of 29 April 2004 on the coordination of social security systems in
circumstances in which national legislation contains provisions on a minimum annual
benefit in the event of invalidity but which also provides that the benefit is to be
proportionately reduced when the applicant has a shorter period of insurance than the
full period of insurance.

Il Legal background
EEA law

3. Article 28(1) of the Agreement on the European Economic Area (“the EEA
Agreement” or “EEA”) reads:
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Freedom of movement for workers shall be secured among EC Member States
and EFTA States.

Article 29 EEA reads:

In order to provide freedom of movement for workers and self-employed
persons, the Contracting Parties shall, in the field of social security, secure,
as provided for in Annex VI, for workers and self-employed persons and their
dependants, in particular:

(a) aggregation, for the purpose of acquiring and retaining the right to
benefit and of calculating the amount of benefit, of all periods taken
into account under the laws of the several countries;

(b) payment of benefits to persons resident in the territories of Contracting
Parties.

Regulation (EC) No 883/2004 of the European Parliament and of the Council of

29 April 2004 on the coordination of social security systems (OJ 2004 L 166, p. 1; and
Norwegian EEA Supplement 2015 No 76, p. 40) (“the Regulation” or “Regulation
883/2004) as corrected by OJ 2004 L 200, p. 1, and OJ 2007 L 204, p. 30, was
incorporated into the EEA Agreement by Decision of the EEA Joint Committee No
76/2011 of 1 July 2011 (OJ 2011 L 262, p. 33; and Norwegian EEA Supplement 2011
No 54, p. 46). The Regulation is referred to at point 1 of Annex VI (Social Security) to
the EEA Agreement. Constitutional requirements were indicated by Iceland and
Liechtenstein. The requirements were fulfilled by 31 May 2012 and the decision entered
into force on 1 June 2012.

6.

Recitals 1 and 4 of the Regulation read:

The rules for coordination of national social security systems fall within the
framework of free movement of persons and should contribute towards
improving their standard of living and conditions of employment.

It is necessary to respect the special characteristics of national social security
legislation and to draw up only a system of coordination.

Article 1(t) of the Regulation entitled “Definitions” reads:

(1) ‘period of insurance’ means periods of contribution, employment or self-
employment as defined or recognised as periods of insurance by the
legislation under which they were completed or considered as completed, and
all periods treated as such, where they are regarded by the said legislation
as equivalent to periods of insurance;
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Avrticle 2 of the Regulation entitled “Persons covered” reads:

1. This Regulation shall apply to nationals of a Member State, stateless
persons and refugees residing in a Member State who are or have been
subject to the legislation of one or more Member States, as well as to the
members of their families and to their survivors.

2. It shall also apply to the survivors of persons who have been subject to the
legislation of one or more Member States, irrespective of the nationality of
such persons, where their survivors are nationals of a Member State or
stateless persons or refugees residing in one of the Member States.

Avrticle 3 of the Regulation entitled “Matters covered” reads, in extract:

1. This Regulation shall apply to all legislation concerning the following
branches of social security:

(c) invalidity benefits;

2. Unless otherwise provided for in Annex Xl, this Regulation shall apply to
general and special social security schemes, whether contributory or non-
contributory, and to schemes relating to the obligations of an employer or
shipowner.

3. This Regulation shall also apply to the special non-contributory cash
benefits covered by Article 70.

Article 4 of the Regulation entitled “Equality of treatment” reads:

Unless otherwise provided for by this Regulation, persons to whom this
Regulation applies shall enjoy the same benefits and be subject to the same
obligations under the legislation of any Member State as the nationals
thereof.

Article 5 of the Regulation entitled “Equal treatment of benefits, income, facts or

events” reads:

Unless otherwise provided for by this Regulation and in the light of the special
implementing provisions laid down, the following shall apply:
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(a) where, under the legislation of the competent Member State, the receipt
of social security benefits and other income has certain legal effects, the
relevant provisions of that legislation shall also apply to the receipt of
equivalent benefits acquired under the legislation of another Member State
or to income acquired in another Member State;

(b) where, under the legislation of the competent Member State, legal effects
are attributed to the occurrence of certain facts or events, that Member State
shall take account of like facts or events occurring in any Member State as
though they had taken place in its own territory.

12.  Article 6 of the Regulation entitled “Aggregation of periods” reads:

Unless otherwise provided for by this Regulation, the competent institution of
a Member State whose legislation makes:

— the acquisition, retention, duration or recovery of the right to benefits,
— the coverage by legislation,
—or

— the access to or the exemption from compulsory, optional continued or
voluntary insurance,

conditional upon the completion of periods of insurance, employment, self-
employment or residence shall, to the extent necessary, take into account
periods of insurance, employment, self-employment or residence completed
under the legislation of any other Member State as though they were periods
completed under the legislation which it applies.

13.  Article 7 of the Regulation entitled “Waiving of residence rules” reads:

Unless otherwise provided for by this Regulation, cash benefits payable under
the legislation of one or more Member States or under this Regulation shall
not be subject to any reduction, amendment, suspension, withdrawal or
confiscation on account of the fact that the beneficiary or the members of
his/her family reside in a Member State other than that in which the institution
responsible for providing benefits is situated.

14.  Article 9 of the Regulation entitled “Declarations by the Member States on the
scope of this Regulation” reads:

1. The Member States shall notify the European Commission in writing of the
declarations made in accordance with point (I) of Article 1, the legislation
and schemes referred to in Article 3, the conventions entered into as referred
to in Article 8(2), the minimum benefits referred to in Article 58, and the lack
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of an insurance system as referred to in Article 65a(1), as well as substantive
amendments. Such notifications shall indicate the date from which this
Regulation will apply to the schemes specified by the Member States therein.

2. These notifications shall be submitted to the European Commission every
year and shall be given the necessary publicity.

15.  Title I1l, Chapter 4 of the Regulation entitled “Invalidity benefits” contains
Articles 44 to 49. Article 44 of the Regulation entitled “Persons subject only to type A
legislation” reads:

1. For the purposes of this Chapter, ‘type A legislation’ means any legislation
under which the amount of invalidity benefits is independent of the duration
of the periods of insurance or residence and which is expressly included by
the competent Member State in Annex VI, and ‘type B legislation’ means any
other legislation.

2. A person who h.as been successively or alternately subject to the
legislation of two or more Member States and who has completed periods of
insurance or residence exclusively under type A legislations shall be entitled
to benefits only from the institution of the Member State whose legislation
was applicable at the time when the incapacity for work followed by invalidity
occurred, taking into account, where appropriate, Article 45, and shall
receive such benefits in accordance with that legislation.

3. A person who is not entitled to benefits under paragraph 2 shall receive the
benefits to which he/she is still entitled under the legislation of another
Member State, taking into account, where appropriate, Article 45.

4. If the legislation referred to in paragraph 2 or 3 contains rules for the
reduction, suspension or withdrawal of invalidity benefits in the case of
overlapping with other income or with benefits of a different kind within the
meaning of Article 53(2), Articles 53(3) and 55(3) shall apply mutatis
mutandis.

16.  Article 46 of the Regulation entitled “Persons subject either only to type B
legislation or to type A and B legislation” reads:

1. A person who has been successively or alternately subject to the legislation
of two or more Member States, of which at least one is not a type A legislation,
shall be entitled to benefits under Chapter 5, which shall apply mutatis
mutandis taking into account paragraph 3.

2. However, if the person concerned has been previously subject to a type B
legislation and suffers incapacity for work leading to invalidity while subject
to atype A legislation, he/she shall receive benefits in accordance with Article
44, provided that:
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— he satisfies the conditions of that legislation exclusively or of others of the
same type, taking into account, where appropriate, Article 45, but without
having recourse to periods of insurance or residence completed under a type
B legislation,

— and

— he does not assert any claims to old-age benefits, taking into account
Article 50(2).

3. A decision taken by an institution of a Member State concerning the degree
of invalidity of a claimant shall be binding on the institution of any other
Member State concerned, provided that the concordance between the
legislation of these Member States on conditions relating to the degree of
invalidity is acknowledged in Annex VII.

17.  Article 47 of the Regulation entitled “Aggravation of invalidity” reads:

1. In the case of aggravation of an invalidity for which a person is receiving
benefits under the legislation of one or more Member States, the following
provisions shall apply, taking the aggravation into account:

(a) the benefits shall be provided in accordance with Chapter 5,
applied mutatis mutandis;

(b) however, where the person concerned has been subject to two or more
type A legislations and since receiving benefit has not been subject to the
legislation of another Member State, the benefit shall be provided in
accordance with Article 44(2).

2. If the total amount of the benefit or benefits payable under paragraph 1 is
lower than the amount of the benefit which the person concerned was
receiving at the expense of the institution previously competent for payment,
that institution shall pay him/her a supplement equal to the difference between
the two amounts.

3. If the person concerned is not entitled to benefits at the expense of an
institution of another Member State, the competent institution of the Member
State previously competent shall provide the benefits in accordance with the
legislation it applies, taking into account the aggravation and, where
appropriate, Article 45.

18.  Title 11, Chapter 5 of the Regulation entitled “Old-age and survivors' pensions”
contains Articles 50 to 60. Article 50 of the Regulation entitled “General provisions”
reads:
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1. All the competent institutions shall determine entitlement to benefit, under
all the legislations of the Member States to which the person concerned has
been subject, when a request for award has been submitted, unless the person
concerned expressly requests deferment of the award of old-age benefits
under the legislation of one or more Member States.

2. If at a given moment the person concerned does not satisfy, or no longer
satisfies, the conditions laid down by all the legislations of the Member States
to which he/she has been subject, the institutions applying legislation the
conditions of which have been satisfied shall not take into account, when
performing the calculation in accordance with Article 52(1) (a) or (b), the
periods completed under the legislations the conditions of which have not
been satisfied, or are no longer satisfied, where this gives rise to a lower
amount of benefit.

3. Paragraph 2 shall apply mutatis mutandis when the person concerned has
expressly requested deferment of the award of old-age benefits.

4. A new calculation shall be performed automatically as and when the
conditions to be fulfilled under the other legislations are satisfied or when a
person requests the award of an old-age benefit deferred in accordance with
paragraph 1, unless the periods completed under the other legislations have
already been taken into account by virtue of paragraph 2 or 3.

19.  Article 52(1) to (3) of the Regulation entitled “Award of benefits” reads:

1. The competent institution shall calculate the amount of the benefit that
would be due:

(a) under the legislation it applies, only where the conditions for
entitlement to benefits have been satisfied exclusively under national law
(independent benefit);

(b) by calculating a theoretical amount and subsequently an actual
amount (pro rata benefit), as follows:

(1) the theoretical amount of the benefit is equal to the benefit which
the person concerned could claim if all the periods of insurance
and/or of residence which have been completed under the
legislations of the other Member States had been completed under
the legislation it applies on the date of the award of the benefit. If,
under this legislation, the amount does not depend on the duration
of the periods completed, that amount shall be regarded as being
the theoretical amount;

(i) the competent institution shall then establish the actual amount
of the pro rata benefit by applying to the theoretical amount the
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ratio between the duration of the periods completed before
materialisation of the risk under the legislation it applies and the
total duration of the periods completed before materialisation of
the risk under the legislations of all the Member States concerned.

2. Where appropriate, the competent institution shall apply, to the amount
calculated in accordance with subparagraphs 1(a) and (b), all the rules
relating to reduction, suspension or withdrawal, under the legislation it
applies, within the limits provided for by Articles 53 to 55.

3. The person concerned shall be entitled to receive from the competent
institution of each Member State the higher of the amounts calculated in
accordance with subparagraphs 1(a) and (b).

20.  Article 58 of the Regulation entitled “Award of a supplement” reads:

1. A recipient of benefits to whom this chapter applies may not, in the Member
State of residence and under whose legislation a benefit is payable to him/her,
be provided with a benefit which is less than the minimum benefit fixed by
that legislation for a period of insurance or residence equal to all the periods
taken into account for the payment in accordance with this chapter.

2. The competent institution of that Member State shall pay him/her
throughout the period of his/her residence in its territory a supplement equal
to the difference between the total of the benefits due under this chapter and
the amount of the minimum benefit.

21.  Title Ill, Chapter 9 of the Regulation entitled “Special non-contributory cash
benefits” consists of Article 70. Article 70 of the Regulation entitled “General
provision” reads:

1. This Article shall apply to special non-contributory cash benefits which are
provided under legislation which, because of its personal scope, objectives
and/or conditions for entitlement, has characteristics both of the social
security legislation referred to in Article 3(1) and of social assistance.

2. For the purposes of this Chapter, ‘special non-contributory cash benefits’
means those which:

(a) are intended to provide either:

(i) supplementary, substitute or ancillary cover against the risks
covered by the branches of social security referred to in Article
3(1), and which guarantee the persons concerned a minimum
subsistence income having regard to the economic and social
situation in the Member State concerned;
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(ii) solely specific protection for the disabled, closely linked to the
said person's social environment in the Member State concerned,

and

(b) where the financing exclusively derives from compulsory taxation
intended to cover general public expenditure and the conditions for
providing and for calculating the benefits are not dependent on any
contribution in respect of the beneficiary. However, benefits provided to
supplement a contributory benefit shall not be considered to be
contributory benefits for this reason alone,

and
(c) are listed in Annex X.

3. Article 7 and the other chapters of this Title shall not apply to the benefits
referred to in paragraph 2 of this Article.

4. The benefits referred to in paragraph 2 shall be provided exclusively in the
Member State in which the persons concerned reside, in accordance with its
legislation. Such benefits shall be provided by and at the expense of the
institution of the place of residence.

National law!

22.  Regulation 883/2004 has been made part of Norwegian law by Section 1-3 a of
the Norwegian National Insurance Act (folketrygdloven) (the “NIA™). Section 1-3 a NIA
is entitled “Implementation of the social security coordination regulation and the
implementing regulation” which reads:

Annex VI No 1 to the EEA Agreement (Regulation (EC) No 883/2004 on the
coordination of social security schemes, as amended by Regulation (EC) No
988/2009, Regulation (EU) No 1244/2010, Regulation (EU) No 465/2012,
Regulation (EU) No 1224/2012, Regulation (EU) No 517/2013, Regulation
(EU) No 1372/2013, Regulation (EU) No 1368/2014 and Regulation (EU)
2017/492) (the social security regulation) applies as [Norwegian] law with
the adaptations that follow from Annex VI, Protocol 1 and the agreement in
general.

Annex VI No 2 to the EEA Agreement (Regulation (EC) No 987/2009 laying
down detailed rules for the implementation of Regulation (EC) No 883/2004
on the coordination of social security schemes, as amended by Regulation

1 All translations of national law are unofficial.
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(EU) No 1244/2010, Regulation (EU) No 465/2012, Regulation (EU) No
1224/2012, Regulation (EU) No 1372/2013, Regulation (EU) No 1368/2014
and Regulation (EU) 2017/492) (the implementing regulation) applies as
[Norwegian] law with the adaptations that follow from Annex VI, Protocol 1
and the agreement in general.

The provisions given in or pursuant to this Act shall be waived to the extent
necessary to comply with obligations arising from the regulations mentioned
in the first and second paragraphs.

23.  Section 2-1 NIA entitled “Persons residing in Norway” reads:

Persons who reside in Norway are compulsory members of the national
insurance scheme.

Residents of Norway are those who stay in Norway, when the stay is intended
to last or has lasted at least 12 months. A person who moves to Norway is
considered resident from the date of entry.

It is a condition for membership that the person concerned has legal
residence in Norway.

In the event of a temporary absence from Norway that is not intended to last
more than 12 months, the person concerned is still considered resident here.
However, this does not apply if the person concerned is to stay or has stayed
abroad for more than six months per year for two or more consecutive years.

24.  Chapter 12 NIA entitled “Invalidity benefits” is part of Part IV of the NIA,
entitled “Benefits in the event of illness, etc.” The benefit provided under Chapter 12
NIA is also listed by Norway in its declaration in accordance with Article 9 of the
Regulation as a cash benefit falling within the scope of invalidity benefits as provided
for in Regulation 883/2004.

25.  Section 12-1 NIA entitled “Purpose” reads:

The purpose of invalidity benefits is to ensure income for persons who have
had their earning capacity permanently reduced due to illness, injury or
defect.

26.  Section 12-1 a NIA, which was added on 25 November 2022, is entitled “The
relationship to provisions on international coordination of social security systems”. It
reads:

Invalidity benefits are a benefit in the event of invalidity under the social
security regulation. Provisions in this chapter shall be disapplied to the extent
necessary in respect of relevant provisions in the Main Part of the EEA
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Agreement, the social security regulation, the implementing regulation and
bi- and multilateral social security agreements, see Sections 1-3 a and 1-3 b.

The Ministry may, by regulation, issue provisions supplementing or
facilitating compliance with provisions on benefits in the event of invalidity
in the social security regulation and the implementing regulation.

27.  Section 12-2 NIA entitled “Prior membership”, reads:

It is a condition for entitlement to invalidity benefits that the person
concerned has been a member of the national insurance scheme for the five
years preceding the onset of invalidity, see Section 12-8. In the assessment of
whether the condition is fulfilled, no account shall be taken of periods spent
serving with international organisations or bodies of which the Norwegian
State is a member, to which it makes financial contributions or to which it is
responsible for contributing to staffing.

The condition of five years of prior membership in the first paragraph shall
not apply to a person who has been a member of the insurance scheme for at
least one year immediately before he or she submits a claim for invalidity
benefits, if

a. the person concerned became disabled before turning 26 years of age
and at that time was a member of the national insurance scheme, or

b. the person concerned, after turning 16 years, has been a member of the
national insurance scheme except for a maximum of five years.

The condition in the first paragraph shall not apply if the person concerned
was a member of the national insurance scheme at the time of the onset of
invalidity and the invalidity benefit in the event of a 100 per cent degree of
invalidity:

a. calculated on the basis under the first paragraph of Section 12-11 will
at least correspond to half of the high rate under the third sentence of the
second paragraph of Section 12-13, or

b. calculated on the basis of periods of insurance will at least correspond
to half of the minimum benefit under the second paragraph of
Section 12-13.

Future periods of insurance shall not be included, see the fifth paragraph of
Section 12-12.
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28.  Section 12-3 NIA entitled “Continued membership” reads:

It is a condition for the right to invalidity benefits that the person concerned
is still a member of the national insurance scheme.

A person who is not a member of the national insurance scheme still receives
invalidity benefits if the person concerned has at least 20 years of periods of
insurance according to Section 12-12, second paragraph (length of
residence). To those who have less than 20 years of residence, invalidity
benefits are provided on the basis of the calculation basis according to
Section 12-11, but so that years before the onset of invalidity when the person
concerned has not had a pension-generating income above the basic amount,
are not counted as a period of insurance when calculating the benefit.

Invalidity benefits according to Section 12-2 second and third paragraphs on
exemption from membership of the national insurance scheme up to the onset
of invalidity are only retained as long as the person concerned is a member
of the national insurance scheme. The same applies to invalidity benefits on
the basis of Section 12-13, third paragraph, on invalidity benefits for disabled
young people.

In the event of changes to the invalidity benefit according to the provisions
here, the supplement to invalidity benefit for the surviving spouse (survivor’s
supplement) according to Section 12-18 must be changed proportionately.

29.  Section 12-4 NIA provides that the recipient must be aged between 18 and 67.
Section 12-5 requires that the person concerned has undergone appropriate treatment to
improve their capacity for gainful employment. Section 12-6 sets out the condition that
the person in question has a permanent illness, injury or defect, whilst in accordance
with Section 12-7, it is a condition that the ability to perform gainful employment is
reduced by at least half. Section 12-8 defines the onset of invalidity as the time at which
the capacity for gainful employment was permanently reduced by at least half. Sections
12-9 and 12-10 contain detailed rules on the determination of the degree of invalidity.

30.  Section 12-11 NIA entitled “Basis for calculation of invalidity benefits” reads:

Invalidity benefits shall be calculated on the basis of pension-generating
income, see Section 3-15, during the five last calendar years preceding the
onset of invalidity, see Section 12-8. The average income during the three best
income years shall be used as a basis.

For years when a person has received an invalidity benefit, pension-
generating income, and income that corresponds to the calculation basis for
the invalidity benefit adjusted for the determined degree of invalidity, must be
included in the basis. Total income cannot, however, exceed the highest of the
calculation basis and the pension-generating income. The Ministry can issue
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regulations on what income is to be used as a basis for years when a person
has received an invalidity pension.

For years when a member has served military or compulsory military service
or such voluntary service, an income of at least three times the average basic
amount shall be taken as a basis. If the member had a higher income in the
year before the service began, this income is used.

Years in which a member has received pension accrual on the basis of care
work pursuant to Section 3-16 or Section 20-8 shall be disregarded if this is
to the benefit of the person concerned. The year before and the year after such
years are then considered to follow immediately after each other.

Pension-generating income above six times the average basic amount in a
calendar year is not included in the basis for invalidity benefits.

The pension-generating income in the individual calendar year must be
adjusted in accordance with changes in the basic amount up until the time
when the invalidity benefit is given effect.

The basis for the invalidity benefit is regulated in accordance with subsequent
changes in the basic amount.

31.  Section 12-12 NIA entitled “Periods of insurance” reads:

Periods of insurance are a factor used in the calculation of invalidity benefits,
see the fourth paragraph of Section 12-13.

The period of insurance is the period of time from 1 January 1967 in which a
person has been a member of the national insurance scheme with entitlement
to benefits under Chapters 12, 16, 17, 19 and 20. The period of insurance
shall be calculated from the time the person turns 16 years of age up to and
including the year in which he or she turns 66 years of age. The time before
1 January 1967 shall also be counted as a period of insurance if the person
concerned would then have fulfilled the conditions for insurance coverage as
referred to in the first sentence.

A period of insurance shall also include a future period of insurance from the
onset of invalidity (see Section 12-8) up to and including the year in which
the person concerned turns 66 years of age. If less than 4/5 of the time
between when the person turns 16 years of age and the onset of invalidity
(acquisition period) can count as a period of insurance, the future period of
insurance shall amount to 40 years, with a deduction of 4/5 of the acquisition
period.

When the condition on prior membership is fulfilled under the second
paragraph of Section 12-2, a future period of insurance shall be counted at
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the earliest from the time when the person concerned was last a member of
the national insurance scheme. The time up to that point in time shall be
counted as an acquisition period.

A future period of insurance shall not be included in the calculation when an
invalidity benefit is granted under the third paragraph of Section 12-2.

If the period of insurance is set under the second sentence of the third
paragraph, it shall be set again when a new onset of invalidity is set with a
higher degree of invalidity under the second paragraph of Section 12-8.

When the total period of insurance amounts to at least five years, it shall be
rounded off to the nearest full year.

32.  Section 12-13 NIA entitled “Amount of invalidity benefits” reads:

Invalidity benefits shall be paid at a rate of 66 per cent of the basis under
Section 12-11.

The minimum annual benefit is 2.28 times the basic amount (ordinary rate)
for persons who reside together with a spouse (see Section 1-5) or with a
cohabitant in a cohabitation arrangement that has existed for at least 12 of
the last 18 months. The minimum annual benefit is nevertheless 2.33 times the
basic amount if the person concerned receives an invalidity benefit which is
a recalculated invalidity pension. For others, the minimum annual benefit is
2.48 times the basic amount (high rate).

For a member who became disabled prior to turning 26 years of age due to
serious and permanent illness, injury or defect which is clearly documented,
the minimum benefits as referred to in the second paragraph are 2.66 and
2.91 times the basic amount, respectively. This applies even though a member
has been more than 50 per cent occupationally active after turning 26 years
of age, if it is clearly documented that the conditions in the first sentence were
fulfilled before the person turned 26 years of age and the claim is submitted
before the person turns 36 years of age. The provision in the first sentence
also applies when invalidity benefits are granted again after the benefit is lost
due to income-testing under Section 12-14. The minimum benefit under the
present paragraph shall be paid at the earliest from and including the month
in which the member turns 20 years of age.

When the period of insurance under Section 12-12 is under 40 years, the
invalidity benefit shall be reduced accordingly.

If the degree of invalidity under Section 12-10 is lower than 100 per cent, the
invalidity benefit shall be fixed as a proportionate share of the amount under
the first to fourth paragraphs.
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33.  Chapter 23 NIA provides that the financing of the national insurance scheme is
based primarily on three sources: (1) contributions by the members of the national
insurance scheme in the form of social security contributions which are levied on the
basis of wages, self-employment income and pensions, (2) employers’ contributions
paid by employers on the basis of paid benefits subject to withholding tax, and (3)
contributions from the State. According to the National Insurance Court, there is no
direct connection between revenue and expenditure in the national insurance scheme.
The difference between revenue and expenditure in the national insurance scheme is
covered through the determination of the annual State contribution to the national
insurance scheme.

34.  The Norwegian Regulation on calculation of invalidity benefits pursuant to the
EEA Agreement (forskrift 12. februar 2015 nr. 130 om beregning av ufgretrygd etter
E@S-avtalen) (“the Calculation Regulation”) contains rules on the calculation of
invalidity benefits from the national insurance scheme pursuant to Article 52(1)(b) of
Regulation 883/2004.

35.  Section 1 of the Calculation Regulation, entitled “Scope”, reads:

This regulation contains provisions on the calculation of invalidity benefits
from the national insurance scheme according to Regulation (EC) No
883/2004 Article 52(1)(b) for persons covered by the EEA Agreement Annex
VI No 1 and 2 (Regulation of the European Parliament and of the Council
(EC) No 883/2004 on the coordination of social security systems and
Regulation of the European Parliament and of the Council (EC) No 987/2009
on rules for the implementation of Regulation (EC) No 883/2004 — etc.). The
provisions apply correspondingly in cases where similar rules are applied
pursuant to a social security agreement Norway has with another country.

36.  Section 3 of the Calculation Regulation, entitled “Minimum annual benefit”,
reads:

Invalidity benefits shall be paid at a rate of 66 per cent of the basis under
Section 2. The minimum annual benefit follows from Section 12-13 of the
National Insurance Act.

The invalidity benefit shall be reduced under Section 4 and Section 5.
37.  Section 4 of the Calculation Regulation, entitled “Theoretical amount”, reads:

The theoretical amount for the invalidity benefit in the event of full invalidity
shall be equal to 66 per cent of the basis for the invalidity benefit, see
Section 2, multiplied by a fraction where the theoretical period of insurance
is the numerator and 40 is the denominator.

If the person concerned is entitled to a minimum annual benefit under the
second and third paragraphs of Section 12-13 of the National Insurance Act,
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the theoretical amount for the invalidity benefit in the event of full invalidity
shall be equal to the minimum annual benefit, multiplied by a fraction where
the theoretical period of insurance is the numerator and 40 is the
denominator.

Theoretical period of insurance refers to the period of insurance determined
under Section 12-12 of the National Insurance Act, but nevertheless in such
a way that insured periods in other EEA States are equated with periods of
insurance under the second paragraph of Section 12-12 of the National
Insurance Act.

38.  Section 5 of the Calculation Regulation, entitled “Actual amount”, reads:

The actual amount of the invalidity benefit is determined by the theoretical
amount under Section 4 being multiplied by a fraction in which periods of
insurance in Norway prior to the onset of invalidity determined in the number
of months are the numerator, and the total of the periods of insurance in
Norway and insured periods in other EEA States prior to the onset of
invalidity determined in the number of months are the denominator.

The period of insurance is limited to periods of time that can count as periods
of insurance under the second paragraph of Section 12-12 of the National
Insurance Act. The period of insurance may not amount to more than 480
months as numerator or denominator.

If the degree of invalidity is lower than 100 per cent, the invalidity benefit
shall be fixed as a proportionate share of the amount under the first
paragraph.

39.  Chapter 3.8 of Circular R45-00 issued by the Norwegian Labour and Welfare
Administration (“NAV”) concerning the relationship between the minimum benefits
provided for in the second paragraph of Section 12-13 NIA (and minimum old-age
pension level provided for in Section 19-8 NIA) and Article 58 of Regulation 883/2004
states:

3.8 Guarantee supplement when the total pension is lower than the minimum
pension in the country where the pensioner is residing

The provision is found in Article 58 of Regulation 883/2004. It shall no longer
be applied by Norway.

NAV has previously applied that provision in such a way that a guarantee
supplement to pension from the national insurance scheme was paid to
persons residing in Norway and having pension from Norway and another
EEA State. The guarantee consisted in ensuring a total benefit corresponding
to a minimum pension from the national insurance scheme or minimum
pension level for old-age pension when turning 67 years of age, calculated
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according to a total period of insurance in EEA States which paid a pension.
The guarantee supplement to flexible old-age pension was paid at the earliest
once the person drew a full old-age pension upon turning 67 years of age. A
deduction was made from the minimum pension level when the person turned
67 years of age if the person concerned had drawn an old-age pension before
turning 67 years of age.

The Ministry of Labour and Social Affairs examined the question of whether
Norway shall once again pay a guarantee supplement, and concluded that
Norway shall not pay such a supplement. Accordingly, a guarantee
supplement shall no longer be paid by Norway. The decisions on guarantee
supplement are regarded as being invalid decisions under letter (c) of the first
paragraph of Section 35 of the Public Administration Act (forvaltningsloven),
and all guarantee supplements currently being paid shall lapse by
1 September 2014.

In a letter of 25 June 2013 to the Labour and Welfare Directorate, the
Ministry wrote inter alia the following:

‘Following a re-examination of the matter, it seems clear that Norway has at
no time been under any obligation to pay the guarantee supplements in
question. Although the previous Norwegian interpretation of the relevant
provisions in the regulation entails that the guarantee supplements functions
as a logical supplement to the other pension rules in the EEA, our
interpretation of the provisions has nevertheless not been correct. The
schemes referred to in the provisions of the regulation are schemes under
which there is payment of a supplement to benefits fixed under the usual rules
on periods of insurance and income-based pensions when those benefits do
not reach a determined minimum level. The National Insurance Act contains
no such rules. Supplementary benefits for elderly persons with brief periods
of residence may in and of themselves be considered to be such a scheme, but
that benefit scheme has its own place in the EEA system.

The previous interpretation of the articles on guarantee supplement meant
that the guarantee level was set to a minimum pension, calculated according
to the rules for the theoretical amount for the EEA calculation of pensions.
Case law from the European Court of Justice (“ECJ”) shows, however, that
the provisions on guarantee supplement do not concern such a scheme. This
is particularly clear from the judgment in Case C-22/81."

40.  According to the National Insurance Court, both it and the Court of Appeal
(lagmannsretten) have upheld the change of practice.?

2 Reference is made to the judgment of Halogaland Court of Appeal (Halogaland lagmannsrett), delivered on
27 March 2017 in LH-2016-120882. The Court of Appeal’s judgment was appealed to the Supreme Court of
Norway (Hgyesterett), but leave to appeal was not granted (HR-2017-1539-U).
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111 Facts and pre-litigation procedure

41.  A'is a Norwegian national. He was born in 1966 and resides in Norway. In May
2018, A submitted a claim for invalidity benefits to NAV. It followed from the medical
certificate accompanying the claim that he suffered from a serious long-term mental
illness. A was resident in Ireland from May 2006 until February 2014. By decision of
25 January 2019, A’s claim was granted with a degree of invalidity of 80 per cent. The
onset of invalidity — i.e. when A’s earning capacity was permanently reduced by at least
half — was set to April 2014.

42.  According to the National Insurance Court, A has not been a member of the Irish
national insurance scheme since December 2012 according to information provided by
Irish social security authorities. A therefore did not fulfil the principal requirement under
the first paragraph of Section 12-2 NIA of five years’ prior membership before the onset
of invalidity, see the aggregation principle in Article 6 of Regulation 883/2004.
However, the NAV Employment and Benefits Office (NAV Arbeid og ytelser) found
that the exception in the third paragraph of Section 12-2 NIA applied, since A was a
member of the national insurance scheme at the time of the onset of invalidity and had
acquired entitlement to at least half of the full minimum invalidity benefit. The invalidity
benefit was calculated according to the NIA rules, since, according to the National
Insurance Court, that gave the highest benefit.

43. A appealed against that decision, arguing that his degree of invalidity should be
set at 100 per cent. A argued that although he ran a small computer service business,
that was almost as a hobby and that his ability to work was highly unpredictable. The
income from the business varied and had declined in recent years. On 15 November
2019, NAV Appeals (NAV Klageinstans) upheld the original decision.

44.  On 25 November 2019, A appealed that decision to the National Insurance Court.
Before the National Insurance Court, A has maintained that his invalidity should be set
at 100 per cent. He has also argued that he is entitled to be paid a guarantee
supplement/additional benefit pursuant to Article 58 of Regulation 883/2004, since the
total of his pro rata benefits is lower than the minimum benefit under the second
paragraph of Section 12-13 NIA.

45. A also applied for invalidity benefits in Ireland. According to the National
Insurance Court, by decision of 21 August 2019, A’s claim was rejected by the Irish
social security authorities on the basis that “...you do not satisfy the conditions for
receipt of Invalidity Pension. Having examined all of the documents provided in support
of your claim it has been decided that you are not permanently incapable of work.
According to information supplied, you are currently self-employed as Computer
Engineer.” A thus receives only a pro rata benefit from Norway.

46. By decision of 10 August 2020, NAV Appeals referred the part of the case
relating to prior membership back to the NAV Employment and Benefits Office for
reassessment.
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47.  On 19 August 2020, the NAV Employment and Benefits Office adopted a new
decision in respect of A. It amended the calculation of the invalidity benefit so that A
received a higher invalidity benefit. In the decision it was held that A satisfied the
condition for the exception in letter (b) of the second paragraph of Section 12-2 NIA
through aggregation of Norwegian and Irish periods of insurance. Consequently, the
Norwegian invalidity benefit was calculated on a pro rata basis pursuant to Article
52(1)(b) of Regulation 883/2004 and the Calculation Regulation.

48.  According to the National Insurance Court, this was done, first, by calculating a
theoretical amount equal to the benefit to which A would have been entitled had all
periods of insurance been completed in Norway. Then an actual amount was determined
based on the theoretical amount, on the basis of the ratio between the completed periods
of insurance in Norway before the incident (the onset of invalidity) and the combined
completed periods of insurance in Norway and Ireland before the incident. Since A had
low income in the last five calendar years preceding the onset of invalidity, the
theoretical amount was calculated on the basis of the minimum benefit in the second
paragraph of Section 12-13 NIA. Furthermore, A’s total periods of insurance in Norway
and Ireland, including future periods of insurance, were set to a maximum of 40 years.
Based on the basic amount, upon which Norwegian social security calculates benefits
(grunnbelgpet), as of 1 May 2022 (NOK 111 477) and an 80 per cent degree of
invalidity, this gave the following calculation:

Theoretical amount: NOK 111 477 x 2.48 x 40/40 x 80% = NOK 221 170

49.  The actual amount was calculated, based on 283 months of periods of insurance
in Norway before the onset of invalidity and 59 months in Ireland, as follows:

Actual amount: NOK 221 170 x 283/342 = NOK 183 015 (NOK 15 251 per
month).

50.  According to the National Insurance Court, current minimum annual benefit for
single persons is 2.48 x NOK 111 477 = NOK 276 463 based on 40 years of periods of
insurance. When adjusted for an 80 per cent degree of invalidity, this is NOK 221 170.

51.  Inthe proceedings before the National Insurance Court, A argues that his annual
invalidity benefit should be fixed at this higher rate, with reference to Article 58 of
Regulation 883/2004. In his view, the “minimum annual benefit” referred to in the
second paragraph of Section 12-13 NIA constitutes a “minimum benefit” for the
purposes of Article 58 of Regulation 883/2004 since it is designed to guarantee a
recipient of invalidity benefits a minimum financial standard. He should therefore be
entitled to that higher rate, regardless of where in the EEA his periods of insurance were
completed. Consequently, A contends that his annual invalidity benefit ought to be
adjusted from NOK 183 015 to NOK 221 170.

52. NAV maintains that the “minimum annual benefit” referred to in the second
paragraph of Section 12-13 NIA does not constitute an express guarantee of a minimum
benefit, but rather forms part of the usual social security rules, with benefits based on
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acquisition via periods of insurance. As such, it cannot be “transformed” into a minimum
benefit within the meaning of Article 58 of Regulation 883/2004.

53. In light of these arguments, the National Insurance Court decided that it was
necessary to refer the matter to the Court. By letter of 16 May 2023, registered at the
Court on 23 May 2023, the National Insurance Court referred the following question to
the Court:

Is there a minimum benefit within the meaning of Article 58 of Regulation
(EC) No 883/2004 where the national legislation contains provisions on a
minimum annual benefit in the event of invalidity, but at the same time
provides that that benefit is to be proportionally reduced when the person
has a shorter period of insurance than the full period of insurance, which is
40 years?

IV Written observations

54.  Pursuant to Article 20 of the Statute of the Court and Article 90(1) of the Rules
of Procedure, written observations have been received from:

- A, represented by Olav Lagreid, advocate;

- the Norwegian Government, represented by the Labour and Welfare
Directorate (Arbeids- og velferdsdirektoratet), represented by Ida Thue,
acting as Agent;

- the EFTA Surveillance Authority (“ESA™), represented by Ewa Gromnicka,
Marte Brathovde, Kyrre Isaksen, and Melpo-Menie Joséphidés, acting as
Agents; and,

- the European Commission (“the Commission”), represented by Bernd-
Roland Killmann and Nicola Yerrell, acting as Agents.

V' Proposed answers submitted

A
55. A submits that the question referred should be answered as follows:

A benefit such as the “minimum annual benefit“ at issue in the current case
constitutes a minimum benefit within the meaning of Article 58 of Regulation
(EC) No 883/2004 on the coordination of social security systems, and is neither
subject to “pro rata“ calculation as set forth in Article 52, nor to any
apportionment pursuant to national legislation, providing for a “pro rata“
calculation.

In relation to a benefit such as the “minimum annual benefit “, it is not relevant
in the context of the assessment under the referred question, that national rules
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set forth that the benefit may be reduced when the person has a shorter period of
insurance than the full period of insurance, which is 40 years.

The Norwegian Government

56.  The Norwegian Government submits that the question referred be answered as
follows:

National provisions such as Section 12-13 of the National Insurance Act,
providing for a minimum annual benefit consisting of 40 possible different levels
depending on the person’s insurance time, is not a minimum benefit within the

meaning of Article 58 of Regulation (EC) No 883/2004.
ESA
57.  ESA respectfully requests that the question referred be answered as follows:

There is a minimum benefit within the meaning of Article 58 of Regulation
883/2004 where the national legislation contains provisions on a minimum
annual benefit in the event of invalidity, but at the same time provides that that
benefit is to be proportionately reduced when the person has a shorter period of
insurance than the full period of insurance, which is 40 years.

The Commission

58. The Commission considers that the question referred should be answered as
follows:

A benefit such as the Norwegian minimum annual invalidity benefit at issue in
the main proceedings constitutes a minimum benefit within the meaning of Article
58 of Regulation (EC) No 883/2004.

Bernd Hammermann
Judge-Rapporteur



